Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


^_^    I 


THE 


PRACTICE 


OP 


CONVEYANCING: 


COMPRIKINO 


RULES  FOR  THE  PREPARATION  AND  EXAMINATION 


OF 


ALL  ORDINARY  ABSTRACTS  OF  TITLE. 


TOOBTHER    WITH    THE 


LAW  OF  EVIDENCE 


COliyECTED    WITH    THE 


TITLE   TO   REAL    AND   PERSONAL    PROPERTY. 


By  JAMES  STEWART, 

OF   LINCOLN'S   INN,   ESQ.,   BARRISTER    AT   LAW. 


VOL.  III. 


LONDON : 
SAUNDERS  AND  BENNING,  LAW  BOOKSELLERS, 

(successors  to   JOSEPH  BUTTTERWORTH    AND    SON,) 

43,  FLEET  STREET. 
1831. 


LONDON : 

IBOTION  AMP  PALMBR,  PllflfTBRB,  tAVOT  tTRBIT,  8TIIAin>. 


PREFACE. 


In  presenting  the  last  Volume  of  this  Work  to  the 
profession,  the  Author  is  desirous  of  mentioning  his 
principal  object  in  directing  his  attention  to  the  sub- 
ject. It  appeared  to  him  that  a  work  which  should 
show  the  exact  state  of  the  law,  at  the  present  time, 
respecting  Abstracts  of  Title^  and  the  alterations  effected 
in  it  during  the  present  century,  would  be  both  new 
and  useful.  The  able  work  of  Mr.  Preston  on  Ab- 
stracts of  Title  is  necessarily  defective  in  these  par- 
ticulars. 

The  law  of  evidence,  as  it  regards  the  title  to  pro- 
perty^  has  hitherto  remained  either  altogether  uncon- 
sidered, or  has  been  merely  treated  of  incidentally. 
Its  importance  seemed  to  demand  a  more  careful  con- 
sideration, and  the  Author  hopes  that  this  part  of  the 

present  volume  will  at  least  be  found  useful. 
The  Author  has  endeavoured  to  touch  as  lightly  as 

possible  on  those  parts  of  the  subject  which  have 

been  considered  by  other  writers,  and  to  dwell  only  on 
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those  which  have  remained  uninvestigated.  For  this 
reason^  the  nature  and  qualities  of  estates  have  been 
mentioned  so  far  only  as  was  necessary  to  introduce 
the  rules  on  the  matters  immediately  under  considera- 
tion. 

In  the  arrangement  of  the  work,  the  preference  has 
been  given  to  that  which  appeared  the  most  practically 
useful,  rather  than  that  which  was  the  most  scientific. 
The  plan  adopted,  however,  although  on  the  whole 
the  most  advisable,  has  sometimes  precluded  the  dis^ 
cussion  of  each  subject  ia  all  its  different  bearings  in 
the  same  part  of  the  work.  A  reference  te  the  Lndex 
will  obviate  any  difficulty  on  tbis  accouni. 

The  Author  has  not  been  able  to  pass  Uie  whole  of 
th€  work  through  the  press  so  rapidly  %a  be  could 
ftave  wished;  and  some  cases  have  been  reported 
Bince  tl^  portion  of  the  following  pages  to  which  they 
relate  were  printed.  He  takes  this  opportunity  of 
Yioticiiig  tbem  below,*  and  of  requesting  the  reader  to 
insert  them  in  their  proper  places. 

March  19,  1831. 
8,  Kew  Square,  Lincoln*^  Inn. 


*  Page  44. — ^To  the  cases  cited  in  n.  (c)  add  Walker  v.  Moore,  10 
B.  &  C.  416. 

Page  99. — ^To  the  case  cited  in  n.  {d)  add  Woiien  v.  Richardson,  1 
Younge,  1. 
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Page  190. — ^The  sidiry  of  the  assistant  parUamentaxy  coanaei  to  the 
Treasury  is  not  assignable,  and  the  court  will  iqipoint  a  receiver  of  it. 
Cooper  V.  Reilly,  2  Sim.  560. 

Page  Idl.'— A  rent  thaige  ptr  outer  vU,  if  Uie  gcantmr  dies^  leafing 
emtm  ^  im,  goes  to  graatee's  executeis,  though  not  named  in  the 
grani.  DeaipariK  y.  Htttchiasoa  and  wife,  7  Biog.  178. 


Page  180. — ^A  purchaser  of  property  under  a  commission  of  bank- 
rupt, whifih  is  afterwards  superseded  by  a  creditor,  in  not  protected  by 
6  Geo.  IV.  c.  16.  s.  87,  from  a  claim,  at  the  sok  of  the  assignees  under 
a  subsequent  commission.  Gould  v.  Shoyer,  6  Bing.  738. 

Page  3dl. — ^Wheie  a  younger  son,  who  had  li? ed  with  his  father  some 
years  before  his  death,  and  managed  his  oimoems,  and  had  the  supeiin* 
tendence  of  his  property,  entered  on  his  lands  at  his  death,  and  continued 
in  possession  lor  several  years,  ekiming  as  heir  to  his  father  on  die 
ground  of  the  illegitimacy  of  his  elder  brother,  and  levied  a  fine ;  it  was 
held  that  the  fine  did  not  bar  the  right  of  the  eldest  son  to  recover  pos- 
session by  ejectment,  without  au  actual  entry  to  avoid  the  fine.  Doe  d. 
Davis  V.  Davis,  12  Pri.  766. 

Page  232. — ^A  lord  of  a  manor  cannot  establish  a  claim  to  the  exclu- 
sive right  of  cutting  searweeds  on  rocks  situate  below  low-water  maik« 
escept  by  a  grant  from  the  king,  or  by  such  long  #nd  imdisturbed  en- 
joyment of  it  as  to  give  him  a  title  by  proscription.  The  possession 
necessary  to  constitute  a  title  by  proscription,  must  be  uninterrupted  and 
peaceable.    Benest  v.  Pipon,  1  Knapp,  60. 

Page  279,  n.  («)— Add  Harrey  v.  Reynolds,  12  PrL  724. 

Page  296,  and  427. — ^A  right  to  a  pew  can  only  exist  by  faculty  or 
by  prescription.  Where  the  prescription  is  interrupted,  the  jury  are  not 
bound  to  presume  a  fiiculty  from  long  uninterrupted  possession.  Mor- 
gan V.  Curtis,  3  M.  &  R.  389. 

Page  317. — ^By  a  deed  dated  in  1822,  lands  are  conveyed  to  such 
uses  as  A.  B.  should  appoint.  In  1826,  a  judgment  was  obtained 
against  him ;  and  in  1827,  lie  mortgaged  the  estate,  and  appointed  it  to 
the  use  of  C.  D.  for  Qve  hundred  years,  for  securing  the  money  advanced. 
Afler  the  execution  of  this  deed,  the  judgment  creditor  issued  an  elegit. 
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Held,  that  bis  lien  upon  the  land  was  defeated  by  the  execution  of 
the  power.    Doe  d.  Wigan  v.  Jones,  10  B.  &  C.  459.^ 

Page  346. — An  estate  consisting  of  fen  land,  and  so  described  in  the 
particular  of  sale,  was  charged  by  a  local,  but'public  act  of  parliament, 
with  drainage  and  embanking  taxes,  of  which  the  purchaser  hiid  no  ex- 
press  notice.  Held,'  that  he  was  not  entitled  to  a  compensation  for  those 
taxes.    Barrand  v.  Archer,  2  Sim.  433. 

Page  358. — ^To  the  cases  cited  in  n.  (a)  may  be  added,  Vacher  v. 
Cocks  and  others,  1  B.  &  Ad.  146. 

Page  359. — ^An  instrument  executed  by  mark  may  be  proved  from  in- 
spection, by  a  person  who  has  seen  the  party  execute  the  commission. 
George  v.  Surrey,  1  Moo.  &  Mai.  517. 

Page  382. — ^To  the  case  in  n.  {d)  add,  Andrews  y.  Pledger,  4  Car.  & 
Pay.  274. 

Page  389. — ^To  the  cases  cited  in  n.  (y)  may  be  added  Middleton  v. 
Melton,  10  B.  &  C.  317. 

Page  390. — ^A  certificate  obtained  under  the  6  Geo.  IV.  c.  16,  on  a  com- 
mission ofbankruptcy  issued  before  that  statute,  is  proved  by  the  production 
of  the  certificate  dul^lowed.    Taylor  v.  Welsford,  1  Moo.  &  Mai.  503. 

Page  402. — ^Where  a  lease  was  dated  on  the  27th  of  March,  haben- 
dum from  the  1st  of  May  next,  it  seems  that  evidence  will  be  admissible 
for  the  purpose  of  showing  that  the  lease  was  executed  on  the  1st  of  May; 
although  the  tenant  had  stated  in  bis  answer  in  a  suit  in  Chancery  brought 
to  impeach  the  lease,  that  it  had  been  *'  executed''  on  the  27th  of  March. 
Jack  d.  Wheatley  v.  Creed,  2  Hudson  &  Brooke,  128. 

Page  479. — ^To  the  case  in  q.  (c)  may  be  added,  Stewart  v.  NichoUs 
and  others,  Tamlyn,  307. 

Page  542. — ^Neither  the  decisions  on  an  executor's  legal  right  to  retain 
an  undisposed  of  residue,  nor  the  reasons  for  those  decisions,  are  recon- 
cileable  with  each  other ;  but  in  tracing  this  subject  through  the  suc- 
cessive cases,  there  appears  to  be  a  gradual  tendency  towards  favouring 
the  next  of  kin.    Browne  v.  M'Gnire,  1  Beatt.  358. 


Page   76,  line  6,  for  deviaor,  read  deriaee. 

121,  line  3  from  bottom,   in    note,   ybr  66  Geo.  m.,    read 

67  Qw.  m. 
180,  line  IS,  far  were,  read  are. 
203,  last  line,ybr  s.  1,  read  8.  1 1 . 
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CHAPTER  I. 

OF  THE  FORM  OF  THE  ABSTRACT,  AND  THE  RULES  FOR 
ABSTRACTING  DEEDS,  WILLS,  AND  OTHER  LEGAL  DOCU- 
MENTS. 

An  abstract  of  title  may  be  defined  to  be  ''a  state- 
ment of  the  documents  and  evidences  relating  to  certain 
particular  premises,  in  which  all  that  is  necessary  to 
enable  counsel  to  form  a  correct  judgment  upon  the 
validity  of  the  title,  is  given  at  length,  and  all  that  is 
immaterial  is  retrenched/^  It  is  more  usually  prepared 
on  a  sale  or  mortgage  of  property,  but  not  unfrequently 
on  the  settling  or  charging  it.  Its  object  is  to  show  the 
actual  state  of  the  title  of  the  premises  to  which  it 
relates,  and  by  what  charges  and  incumbrances  they  are 
affected.  Strictly,  every  judgment  by  which  the  pro- 
perty is  bound  should  be  mentioned  in  the  abstract ;  (a) 
but  equity  considers  it  complete,  if  it  appears  that  on 
certain  acts  done  the  legal  and  equitable  estates  will 
be  in  the  purchaser.  (^) 

(a)  Richards  v.  Barton,    1   Esp.         (6)  See  8  Ves.  436.   1  Jac.  and 
N.  P.  C.  S68.  Walk.  4«1.     Sug.  Vend.  &  P.  381. 
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Formerly  the  title-deeds  were  delivered  to  the  pur- 
chaser, and  his  solicitor  prepared  the  abstract  at  his 
expense,  and  the  abstract  was  compared  with  the  title 
deeds  by  the  counsel  before  whom  it  was  laid,  {a) 
But  now  the  purchaser,  it  seems^  has  a  right  to  call 
for  an  abstract  at  the  vendor's  expense ;  and  he  is  not 
obliged  to  take  the  deeds  themselves  in  lieu  of  an  ab- 
stract, and  may,  if  it  be  refused,  enforce  its  delivery 
by  a  bill  in  equity.  (A) 

Very  great  care  and  attention,  and  considerable 
knowledge,  are  required  to  prepare  a  correct  abstract 
of  title.  The  immaterial  parts  of  the  deeds,  wills,  and 
other  documents  to  be  abstracted,  should  be  slightly 
noticed ;  the  material  parts  should  be  fully  given,  and 
often  set  out  verbatim.  The  abstractor,  to  do  this  cor- 
rectly, must  not  only  have  a  great  familiarity  with  the 
parts  and  language  of  legal  documents,  but  must  also 
know  the  principles  by  which  they  are  framed  and 
construed. 

We  shall  now  consider,  in  the  first  place,  the  proper 
form  in  which  an  abstract  should  be  prepared;  and 
t^en  mention  the  particular  rules  for  abstracting  the 
instruments  which  it  usually  contains. 

It  will  be  found  useful,  before  commencing  the  ab- 
stract, to  draw  up  a  short  account  of  all  the  documents 
to  be*  abstracted,  mentioning  their  dates,  nature,  and 
eflFect. 

A  head  or  title  is  always  given  to  the  abstract,  in 
which  the  situation  of  the  property  to  which  it  relates, 
the  name  of  the  owner,  and  his  estate  or  interest 
therein,  should  be  shortly  mentioned.    The  particular 


(a)  Sug.  Vend.  &•  P.  381,  citing     fact  does  not  appear  from  the  case. 
Temple  v.  Brown.  6  Taunt  60,  but  this         (6)  1  Prest  Abs.  34, 
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parcels  to  which  the  title  relates  are  also  sometimes 
mentioned. 

If  the  lands  are  of  peculiar  tenure,  as  copyhold, 
gavelkind,  &c.^  it  should  also  be.  mentioned  in  the 
head  of  the  abstract.  And  if  the  lands  are  in  Kent,  it 
should  be  noticed  whether  they  have  been  disgavelled. 
It  is  also  usual  to  mention  any  qualification  with  which 
the  premises  are  sold. 

The  wills,  deeds^  fines,  recoveries,  acts  of  parlia- 
ment, &c.,  should  then  be  abstracted  in  the  order  of 
their  dates ;  all  the  material  parts  being  given  at 
length,  and  the  unimportant  parts  being  simply  re- 
ferred to.  Sometimes,  however,  it  will  be  proper  to 
arrange  the  abstract  differently.  Thus  if  it  relate  to  dif- 
ferent parcels  of  land,  or  different  terms  of  years,  which 
have  been  purchased  or  assigned  at  diflPerent  times;  or 
where  the  property  has  become  vested  in  several  persons 
as  tenants  in  common,  co-parceners  or  joint  tenants^  who 
have  severed  the  tenancy,  and  there  is  a  different  de- 
duction of  title  to  the  different  shares^  in  such  cases  it 
will  be  proper  to  arrange  all  the  deeds,  &c.  relating  to 
any  one  portion  together,  and  to  head  that  part  of  the 
abstract  with,  "  As  to  the  farm  called  -4,"  &c.,  or  "  As 
to  the  third  part  or  sh^re  of  jB,"  &c.  and  thus  through- 
out the  abstract.  So  where  there  is  a  first  and  second 
mortgage  of  the  same  lands^  which  have  been  trans- 
ferred from  time  to  time  to  different  persons,  it  will  be 
proper  to  depart  from  the  strict  chronological  order  of 
the  deeds. 

So,  also,  it  frequently  happens  that  different  parts 
of  the  lands  to  be  sold  or  mortgaged  are  held  under 
different  titles.  In  such  cases  there  should  either  bei 
separate  abstracts  of  each  part  of  the  property,  or 
all  the  deeds  which  relate  to  one  part  should  be  first 

B  2 
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abstracted,  and  then  the  deeds  which  relate  to  the  other 
part  should  be  given.  By  this  means  much  confusion 
is  prevented. 

Where  the  title  of  freeholds  and  copyholds  is  con- 
nected^ the  freehold  abstract  should  contain  the  equi* 
table  title  of  the  copyholds,  and  the  legal  title  of  the 
copyholds  may  be  contained  in  an  accompanying  ab- 
stract. If  the  premises  are  distinct,  there  should  be 
separate  abstracts. 

Where  an  abstract  is  prepared  with  a  view  to  show 
the  title  to  different  properties  which  have  been  pur- 
chased by  different  persons,  a  statement  of  the  par- 
ticular lands  which  have  been  purchased  by  the  per- 
son on  whose  behalf  counsel  is  instructed  to  advise, 
should  accompany  the  abstract,  and  the  instruments 
which  relate  to  them  should  receive  some  mark  of 
distinction,  (a) 

Besides  abstracting  all  the  documents  of  the  title, 
all  such  facts  as  will  elucidate  the  title,  as  deaths, 
marriages,  births^  descents^  &c.,  should  be  stated  in 
the  abstract  according  to  the  time  of  their  occurrence, 
and  these  facts  must  be  verified  by  the  proper  legal 
evidence,  (b) 

Entries  by  disseisin,  abatement,  intrusion,  &c.,  where 
they  have  existed,  should  also  be  stated,  (c) 

If  the  premises  are  of  a  different  nature,  as  partly 
freehold  and  partly  copyhold  or  leasehold,  there  should 
be  separate  abstracts  of  each  kind  of  property. 
y    J  jL   ^  fs^  The  abstract  should  commence  with  a  deed  or  will 
.  ,  ^^'    ''         at  least  sixty  years  back,  and  which  makes  no  re- 
/  ference  to  any  prior  assurance.     The  instances  where 

it  will  be  necessary  to  furnish  a  title  of  a  remoter  date, 

(a)  See  1  Prest  Abs.  38.  (c)  1  Prest.  Abs.  48. 

(6)  1  Prest.  Abs.  43. 
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will  be  more  properly  considered  in  a  subsequent  part 
of  this  work ;  but  except  in  these  cases,  it  will  not  be 
advisable  to  go  further  back  in  the  title  than  sixty 
years,  although  perhaps  a  purchaser  may  insist  on  the 
production  of  all  the  documents  in  the  possession  of  his 
vendor.  The  rules  as  to  the  commencement  of  the 
abstract  will  be  hereafter  fully  adverted  to. 

It  will  be  useful  to  mention,  at  the  foot  of  the  ab- 
stract, whether  the  vendor  or  mortgagor  is  married,  and 
if  so,  whether  the  wife  is  dowable  out  of  the  lands  to 
be  sold  or  mortgaged. 

Here  may  also  be  noticed  any  peculiarity  in  the 
situation  of  any  of  the  parties  to  the  transaction. 

The  legal  and  equitable  titles  should  be  deduced  to 
the  vendor  or  mortgagor,  or  his  trustees,  or  it  should 
be  shown  that  he  has  the  means  of  obtaining  convey- 
ances of  them  from  the  parties  in  whom  they  are  re- 
spectively vested.  The  history  of  all  terms  of  years 
should  also  be  brought  down  to  the  time  of  delivering 
the  abstract,  audit  should  be  shown  whether  they  have 
been  merged  or  in  whom  they  are  vested.  The  dis* 
charge  and  satisfaction  of  all  encumbrances  and  charges 
must  be  clearly  shown  in  the  abstract,  and  must  be 
verified  by  the  proper  evidence. 

It  should  also  be  shown  which  of  the  title-deeds 
are  in  the  possession  of  the  vendor,  or  of  which  he 
possesses  copies^  and  in  what  way  he  can  enforce  the 
production  of  the  originals. 

Having  made  these  general  observations  on  the  form 
of  the  abstract,  we  shall  mention  the  principal  rules 
for  abstracting  the  usual  contents  of  the  abstract:  and 
it  will  be  convenient  to  consider,  ^r^*,  abstracts  of 
title  of  freehold  property ;  and  secondly,  abstracts  of 
title  of  property  not  freehold ;  but  many  of  the.  ob- 
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servations  contained  in  the  first  section  will  neces- 
sarily be  applicable  to  the  preparing  the  abstracts 
treated  of  in  the  second  section. 

L    ABSTRACTS    OF    TITLE    OF    FREEHOLD     PROPERTY. 

The  contents  of  abstracts  of  title  of  freehold  pro* 
perty  are — 1.  Deeds;  2.  Wills;  and  3.  Miscellaneous 
Documents. 

1 .  As  to  abstracting  Deeds. 

Date  and  Parties. — The  date  and  parties,  with  their 
residences,  must  always  be  carefully  and  correctly  ab- 
stracted. It  is  also  usual  to  mention  the  nature  of 
the  deeds,  as  a  lease  and  a  release,  bargain  and  sale,  &c. 
The  characters  in  which  the  parties  act,  are  also  fre* 
quently  and  properly  stated,  as  heir,  executor,  &c. 
Any  facts  connected  with  the  parties  are  also  frequent- 
ly mentioned,  as  ^^Between  A.  B.  since  deceased,  or  A.  B. 
who  was  the  surviving  child  of,''  &c.,  when  they  are  not 
given  in  a  subsequent  part  of  the  -abstract ;  but  these 
statements  should  be  put  in  brackets,  to  show  they 
are  not  parts  of  the  deed  abstracted,  (a) 

Where  a  name  occurs  for  the  first  time  in  an  ab* 
stract,  the  description  and  place  of  residence  should  be 
given,  and  the  person  may  afterwards  be  simply  re- 
ferred to  as  the  "said  A.  B.*' 

Recitals. — Wherever  the  recitals  are  material,  they 
should  be  given  at  length.  Thus,  where  they  mention 
facts,  as  deaths,  failures  of  issue,  births,  marriages, 
descents,  majorities^  survivorships,  probates  of  wills, 
and  the  courts  in  which  they  are  proved ;  intestacies, 
administrations,  &c. ;  or  where  they  serve  to  strengthen 
the  title,  as  when  a  deed  is  recited,  creating  a  power 

(a)  1  Prest.  Abs.  5^. 
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which  is  exercised  by  a  deed  afterwards  abstracted, 
the  recitals  should  be  given  at  length.  So,  also,  where 
deeds  not  in  the  power  of  the  vendor,  and  which  carry 
the  title  back  to  a  more  remote  period,  are  recited,  the 
recitals  should  be  given  at  length*  And  recitals  of 
agreements  for  purchases,  marriages,  &c.,  which  are 
afterwards  followed  by  purchase  deeds,  settlements,  &c. 
should  be  fully  abstracted, '  if  the  agreements  them- 
selves are  not  abstracted,  (a) 

Where  recitals  merely  refer  to  prior  deeds  which 
have  been  abstracted,  it  should  be  simply  mentioned 
that  these  deeds  are  recited ;  and,  for  more  ready  re- 
ference, the  page  of  the  abstract  should  be  mentioned 
where  the  deeds  are  abstracted,  as,  "  eecxting  the 
before  abstracted  indentures  of  lease  and  release, 
dated,  &c.  (Ante  p.     )." 

Where  deeds  are  recited  which  are  not  abstracted, 
they  need  not  be  mentioned  at  all ;  and  if  any  imma- 
terial facts  are  recited,  they  may  be  merely  alluded  to 
and  stated  to  be  immaterial. 

The  earlier  part  of  a  title  sometimes  depends  on  the 
recitals  in  other  deeds ;  and  when  this  is  the  case  it 
will  be  better  to  take  them  out  of  the  deed  in  which 
they  are  inserted,  and  arrange  them  in  their  order  at 
the  commencement  of  the  abstract,  thus :  ''Jan.  1, 1750. 
It  appears  by  a  recital  in  an  Indenture  of  Release  of  the 
day  of  afterwards  abstracted^  that,''  &c.  {b) 

The  recital  of  the  contract  for  purchase,  mortgage,^ 
&c.^  on  which  the  abstracted  deed  is  founded,  should 
be  shortly  stated,  as  in  some  cases  it  may  be  import 
tant.  Recitals  also  of  payments  having  been  made,  or 
of  the  amount  of  interest  due^  should  always  be  ab- 
stracted. 

(tf)  1  Prest.  AbB.  66.  {b)  1  Pre3t.  Abs.  26. 
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Testatum. — This  part  of  a  deed  frequently  commences 
with  mentioning  the.  purpose  for  which  the  deed  is 
executed,  as  *^for  docking  and  barring  all  estates  tail" 
This  should  be  shortly  abstracted. 

Consideration. — If  there  be  a  simple  payment  of  the 
coDsideration  stated  in  the  deed,  or  if  the  considera- 
tion be  immaterial,  the  consideration  clause  should 
only  be  shortly  stated ;  but  where  a  trust  or  power  re- 
quires that  the  money  should  be  paid  in  a  special 
manner^  then  that  part  of  the  deed  which  expresses 
the  application  must  be  fully  given,  in  order  to  show 
that  all  the  requisites  of  the  trust,  or  circumstances  of 
the  power,  have  been  observed,  and  in  such  cases  the 
language  of  the  deed  should  be  closely  pursued,  (a) 

So,  also,  where  the  money  is  payable  out  of  a  par- 
ticular fund,  as  trust  monies,  the  payment  of  the  con- 
sideration should  be  fully  stated. 

Where  the  operation  of  the  deed  depends  on  the 
existence  of  the  proper  consideration,  as  a  bargain 
and  sale,  or  covenant  to  stand  seised,  it  must  be 
particularly  mentioned ;  and  where  there  is  a  doubt 
whether  an  instrument  can  operate  in  a  particular  man- 
ner, all  the  considerations  should  be  stated,  in  order 
that  it  may  be  seen  whether  it  may  not  operate  in 
some  other  manner. 

Nominal  considerations  should  always  be  shortly 
stated. 

The  clause  of  the  receipt  of  the  consideration  should 
be  shortly  abstracted,  unless  it  contain  some  special 
matter,  or  mentions  any  particular  fund  out  of  which 
the  money  was  to  be  paid ;  so  where  it  is  necessary  to 
show  the  due  application  of  the  money,  the  clause 
should  be  fully  stated. 

(a)  1  Prest.  Abs.  70. 
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In  ancient  deeds  the  consideration  is  necessarily 
presumed  to  have  been  duly  paid ;  but  in  modern 
deeds,  that  is  to  say,  deeds  executed  within  the  last 
twenty  years,  courts  of  equity  require  the  purchaser 
to  look  to  the  receipt  usually  indorsed  on  the  deed,  as 
evidence  of  the  payment  of  the  consideration,  and  not 
to  the  receipt  contained  in  the  body  of  the  deed ;  and 
the  want  of  the  receipt  by  indorsement,  or  in  a  sepa- 
rate instrument,  is,  it  is  said,  implied  notice  that  the  pur- 
chase-money has  not  been  paid,  and  raises  a  question 
of  equitable  lien  in  favour  of  the  seller  for  his  purchase- 
money,  or  so  much  thereof  as  does  not  appear  to  have 
been  paid,  (a) 

But  in  a  late  case  (b)  the  receipt  indorsed  on  the 
deed  was  treated  in  a  court  of  common  law  as  imma- 
terial, where  the  statement  in  the  body  of  the  deed 
was  ambiguous.  Mr.  J.  Holroyd  observed,  that  not 
being  under  seal,  it  could  not  amount  to  an  estoppel, 
but  could  only  be  evidence  for  the  jury,  capable  of 
being  rebutted  by  the  other  circumstances  of  the  case. 
And  this  opinion  has  been  also  adopted  in  a  subse- 
quent case,  (c) 

But  when  a  deed  contains  a  statement  of  the  pay- 
ment of  the  consideration  money,  it  will  estop  the 
party  at  law  from  proving  that  the  consideration  money 
was  never  paid,  (d) 

Granting  Part. — ^The  grantor's  or  grantee's  names, 
and  the  words  of  grant,  should  be  fully  abstracted ; 
and  if  the  grant  is  made  at  the  request,  with  the  con- 
sent, or  by  the  direction,  of  any  person  or  persons,  the 
clause  should  be  fully  given. 

(a)  1  Prest  Abs.  72.  (c)  Bottrell  v.  Summers,  2  Yo.  & 

(6)  Lampou  v.  Corke,  5  B.  &  A.      Jer.  407. 
611  ;  1  Dow.  and  Ry.  211.  (d)  Baker  v,  Dewey,  1  B.&  C.704. 
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Where  a  power  is  exercised,  the  words  of  reference 
to  the  power  should  be  stated,  together  with  the  cir- 
cumstances of  the  mode  of  execution  and  attestation ; 
and  by  the  memorandum  of  attestation  it  should  be 
shown  that  these  requisites  were  actually  and  duly 
observed,  {a) 

The  granting  words  should  always  be  fully  abstracted. 

The  words  of  limitation  annexed  to  the  grant,  as  to 
the  grantee,  his  heirs  and  assignsy  or  his  executors  or 
administrators,  should  also  be  fully  given. 

In  short,  as  this  clause  is  the  most  important  in  the 
deed,  it  should  in  general  be  given  verbatim. 

In  a  lease  and  release,  the  reference  to  the  lease  for 
a  year  should  be  given  shortly ;  and  if  the  lease  is  lost, 
at  length,  as  it  may  then  be  evidence  of  the  lease,  (b) 

Where  there  are  several  and  distinct  clauses  of 
grant,  they  should  be  given  in  separate  lines,  as  they 
will  thus  more  readily  attract  the  notice  of  the  counsel 
advising  on  the  abstract. 

P^rccfe.— Where  the  parcels  are  short,  they  are  some* 
times  given  at  length  at  the  head  of  the  abstract,  and 
merely  referred  to  in  the  subsequent  instruments ;  but 
the  more  general  plan  is  to  give  the  parcels  at  length 
in  abstracting  the  first  deed^  as  they  are  there  de* 
scribed ;  and  in  the  subsequent  deeds  to  notice  any 
variation  which  has  taken  place  in  the  names  or  other 
material  parts  of  the  description,  or^  when  there  is  no 
variation,  to  give  a  simple  reference  to  them,  (c) 

Where  the  parcels  are  long,  and  relate  to  extensive 
property,  it  is  usual  and  advantageous  to  arrange  the 
closes  and  farms,  occupiers  and  tenants,  parishes,  &c., 
in  alphabetical  order. 

(a)  I  Prest.  Abs.  74.  (c)  1  Prest.  Abs.  81,  83. 

(6)  See  1  Prest.  Abs.  80. 
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Where  there  is  any  change  in  the  description  of  the 
parcels,  it  should  be  mentioned ;  and  when  there  is 
an  ancient  and  a  modern  description,  both  of  them 
should  be  abstracted. 

When  the  parcels  are  described  by  reference  to 
some  other  deed,  the  description  should  be  given 
verbatim. 

The  sweeping  clause  should  always  be  fully  ab- 
stracted, asjt  may  serve  to  help  out  an  insufficient  de- 
scription of  the  parcels. 

The  first  words  of  the  general  words  should  also  be 
given  for  the  same  reason ;  and  where  the  description 
of  the  parcels  is  in  general  terms,  they  should  be  fully 
given^  as  they  may  help  out  the  general  description. 

Whenever  it  is  doubtful  whether  particular  lands 
passed  by  a  deed,  from  its  terms  being  general,  or 
from  the  description  having  become  obsolete,  the  re- 
levancy of  the  former  deed  ought  to  be  shown  by 
means  of  contemporaneous  documents,  as  leases,  as* 
sessments  to  the  land-tax,  poor-rates,  &c.,  maps, 
steward's  accounts,  and  the  like,  as  by  such  means 
the  identity  of  the  parcels  may  often  be  proved,  (a) 
An  affidavit  of  their  identity  should  also  in  such  cases 
be  insisted  upon. 

Exception. — If  there  is  any  exception  made  in  the 
grant  it  should  be  abstracted. 

The  clauses  of.  And  the  reversion^  &c..  All  the  estate^ 
&c..  And  all  deeds,  Scc.y  should  be  shortly  noticed,  unless 
they  contain  any  special  matter,  for  if  so  they  should 
be  given  fully. 

Habendum. — ^The  habendum,  or  habendums,  should 
be  fully  abstracted,  with  the  name  of  the  grantee  or 
grantees^  and  the  words  of  limitation  of  the  estate ; 

(a)  1  Prest.  Abs.  90. 
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and  the  presumed  effect  of  the  deed  should  never  be 
attempted  to  be  given. 

Reddendum. — This  clause  should  be  stated  briefly, 
except  when  the  rent  is  reserved  in  some  particular 
manner,  and  a  question  may  be  raised  on  the  validity 
of  the  reservation,  or  when  the  rent  is  the  subject  of 
the  title  to  be  considered,  and  the  deed  is  abstracted 
for  the  purpose  of  showing  the  creation  of  the  rent. 

But  in  general  it  is  sufficient  to  show  the  quantum 
of  rent  and  the  times  of  payment,  and  that  it  is  clear 
of  land-tax  and  all  other  deductions,  (a) 

The  Declaration  ofUseSy  and  the  person  in  whose  favour 
it  is  made. — This  part  of  the  deed  must  be  carefully 
abstracted,  and  the  exact  words  should  be  given ;  and 
this  is  the  more  necessary  when  there  is  any  special 
circumstance  connected  with  the  declaration. 

In  abstracting  words  of  limitation,  marking  the  du- 
ration of  the  estate,  it  is  very  common  in  practice  to 
give  their  effect,  instead  of  stating  the  terms  of  the 
deed,  as  "  to  A.  for  life,  remainder  to  B.  in  tail,''  &c. 
And  where  the  effect  of  the  deed  is  clear  and  indis- 
putable, this  is  not  objectionable ;  but  wherever  this  may 
admit  of  a  doubt,  the  precise  words  should  be  given,  (b) 

Where  the  title  depends  on  the  exercise  of  a  power 
contained  in  a  deed  or  will,  it  will  not  in  general  be 
necessary  or  proper  to  abstract  the  uses  which  were 
limited  in  default  of  appointment ;  but  where  the  va- 
lidity of  the  appointment  has  been  questioned,'  or 
where  there  has  been  a  confirmation  by  the  persons 
who  would  have  been  entitled,  if  the  power  had  not 
been  exercised,  then  the  ulterior  uses,  as  far  as  they 
are  relevant  to  the  title,  should  be  abstracted,  (c) 

(a)  1  Prest.  Abs.  101.  (c)  See  1  Prest  Abs.  119. 

(fi)  1  Prest.  Abs.  116. 
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In  abstracting  the  usual  limitation  to  trustees,  to 
preserve  contingent  remainders,  it  should  always  be 
shown  in  the  abstract  that  the  lands  are  merely  limited 
to  them  and  their  heirs  during  the  life  of  the  prior 
tenant  for  life ;  as,  if  their  estate  is  not  qualified  in  this 
manner,  a  doubt  arises  whether  the  trustees  do  not 
take  the  legal  estate,  and  whether  all  the  subsequent 
limitations  are  not  merely  equitable.  It  has  been  said 
that  this  must  depend  upon  the  intention,  both  in 
deeds  and  wills,  (a)  And  it  would  seem  that  the  es- 
tate which  the  trustees  would  take  under  such  circum- 
stances, would  be  governed  by  the  intention  of  the 
testator,  where  the  limitations  are  contained  in  a  wilL 
This  proposition  seems  sufficiently  borne  out  by  the 
case  cited  by  Mr.  Sanders,  (b)  although  it  is  opposed 
by  Lord  Thurlow-s  opinion  in  Boteler  v.  Allington.  (c) 
But  where  limitations  of  this  nature  occur  in  a  deed, 
it  is  submitted  that  the  question  of  intention  cannot  be 
raised,  but  that  the  trustees  must  in  all  cases  take  an 
absolute  fee  in  the  legal  estate.  Thus  in  Venables  v. 
Morris,  (d)  lands  were  settled  by  deed  and  fine  to  the 
use  of  J.  M.  for  life,  with  remainder  to  trustees  and 
their  heirs  during  the  life  of  J.  M.  to  preserve  the  con- 
tingent remainders^  with  remainder  to  H.  M.  for  life, 
with  remainder  to  trustees  and  their  heirs  to  preserve 
contingent  remainders,  with  remainder  to  the  first  and 
other -sons  of  J.  M.  and  H.  M.  successively  in  tail, 
with  remainder  to  the  appointees  by  deed  or  will  of 
H.  M.,  and  in  default  of  appointment,  to  her  right  heirs. 
And  it  was  held,  that  subject  to  H.  M/s  life  estate  the 
trustees  took  the  absolute  legal  fee  simple. 

(a)  1  Sand.  Us.  &  Tr.  860.  (c)  1  B.  C.  C.  72. 

(6)  Doe  d.  Compere  v.  Hicks,  7         (d)  7T.  R.  34«.  438. 
T.  R.  433. 


14        OF  THE  FORM  OF  THE  ABSTRACT. 

So  also  in  a  very  late  case,  (a)  lands  were  limited  in 
a  settlement  to  the  use  of  A.  for  life,  and  after  his 
decease,  to  the  use  of  B.  and  his  heirs,  during  the 
life  of  A.,  to  support  contingent  remainders ;  remainder 
to  the  use  of  C.  for  life ;  remainder  to  B.  and  his  heirs, 
during  the  life  of  C,  to  support  contingent  remainders; 
remainder  to  the  first  and  other  sons  of  C.  in  tale  male; 
remainder  to  the  use  of  D.  for  life ;  and  if  she  should 
marry,  and  her  husband  should  survive  her,  to  her 
husband  for  his  life;  and  after  the  determination  of 
these  estates,  to  the  said  B.  and  his  heirs,  to  support 
contingent  remainders;  remainder  to  the  first  and 
other  sons  of  D.  in  tail ;  remainder  to  the  use  of  E.  for 
life ;  remainder  to  B.  for  life,  and  his  heirs,  to  support 
contingent  remainders;  remainder  over;  and  it  was 
held  that  E.  and  the  subsequent  remainder-men  took 
mere  equitable  estates,  and  that  the  legal  fee  remained 
inB. 

Of  course,  where  there  are  words  in  the  deed  which 
modify  the  limitations  therein  contained,  they  should 
be  fully  abstracted. 

Where  there  is  a  long  series  of  limitations,  many 
of  which  have  expired,  if  the  deed  containing  them 
is  an  ancient  deed,  that  is  to  say,  more  than  sixty 
years  old,  it  seems  unnecessary  to  abstract  those  limi- 
tations which  can  no  longer  take  effect.  They  may 
therefore  be  simply  referred  to;  but  in  all  modem 
deeds,  all  the  limitations,  however  numerous^  should 
be  fully  given,  in  order  that  it  may  be  seen  that  they 
have  in  fact  determined. 

Declaration  of  Trusts. — ^This  part  of  the  deed  must 
in  general  be  fully  given  ;  and  when  the  trust  is  mate- 
rial to  the  title,  it  should  always  be  shown  that  that 

(a)  Colmore  v.  Tyndall,  2  Yo.  &  Jer.  605. 
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which  was  directed  to  be  done  has  been  duly  per- 
formed^ or  has  failed  of  effect ;  and  if  it  be  incumbent 
on  the  purchaser  to  see  that  the  money  arising  under 
the  trusts  has  been  duly  applied,  then  the  trusts  which 
direct  the  application  should  be  stated,  (a) 

In  abstracting  the  trusts,  there  should  be  shown,  the 
act  to  be  done,  as  to  sell,  &c.  to  exchange,  &c. ;  by 
whom  it  is  to  be  done ;  the  term,  if  any,  be  pointed 
out,  at  or  before  which  the  trust  is  or  is  not  to  be  per- 
formed ;  under  what  circumstances,  when  any  circum- 
stances are  imposed  as  material ;  with  whose  consent, 
or  at  whose  request,  if  any  such  consent  or  request  be 
made  requisite ;  the  mode  by  which  any  act  is  to  be 
done,  if  any  mode  be  pointed  out,  as  by  deed,  auction, 
&c.,  the  manner  in  which  any  act  is  to  be  done,  as  by 
deed,  will,  &c.  if  any  mode  be  prescribed ;  the  person 
or  persons  in  whose  favour  the  act  is  to  be  done ;  and 
when  the  nature  of  the  trust  requires  it^  the  purchaser 
should  see  that  all  these  requisites  have  been  observed, 
and  the  documents  which  prove  the  observance  of 
these  requisites  should  be  abstracted.  (6) 

And  where  clauses  are  inserted  for  exempting  the 
trustees  from  seeing  to  the  application  of  the  money, 
and  for  exonerating  them  from  inquiring  into  the 
necessity  of  any  sale  or  mortgage,  they  should  be 
abstracted ;  and  if  such  clauses  are  inserted,  the 
trusts  directing  the  application  of  the  money  need  not 
be  abstracted. 

Conditions  and  Provisoes,  as  conditions  for  defeating 
the  estate  granted ;  provisoes  for  redemption  and  re- 
conveyance, and  for  the  cesser  of  terms,  should  always 
be  abstracted.  In  abstracting  a  proviso  for  redemp- 
tion, it  should  be  shown  by  whom  the  money  is  to  be 

(a)  1  Prest.  Abs.  134.  (b)  1  Prest.  Abs.  1S4. 
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paid,  and  to  whom ;  the  time  of  payment,  and  the  rate 
of  interest,  should  also  be  mentioned. 

In  abstracting  provisoes  for  cesser,  the  part  of  the 
proviso  setting  out  on  what  circumstances  the  term 
was  to  cease,  should  be  fully  given. 

Powers. — Powers  which  have  been  exercised,  or 
which  are  to  be  exercised,  in  order  to  complete  the 
title,  should  be  abstracted  verbatim.  They  should  show 
the  person  or  persond  by  whom  the  power  is  to  be 
exercised,  the  mode  of  exercising  the  power,  as  by 
deed,  will,  &c.  and  the  circumstances  which  are  to 
attend  the  execution,  as  the  attestation,  &c. ;  the  time 
at  which  the  power  is  to  be  exercised,  if  any  time  be 
prescribed ;  the  consent  or  request  which  are  essential 
to  a  valid  execution  of  the  power,  and  the  mode  in 
which  such  consent  or  request  is  to  be  expressed  ; 
the  act  authorized  by  the  power,  as  to  sell,  exchange, 
&c.  together  with  the  circumstances  connected  with 
the  mode  of  executing  the  power ;  the  person  or  per- 
sons in  whose  favour  the  power. is  to  be  exercised,  as 
children,  or  a  particular  child,  and  the  estate  which 
may  be  appointed  to  them ;  and  whether  the  power  is 
to  be  executed  revocably  or  irrevocably,  (a) 

Powers  which  are  barred,  released,  extinguished,  or 
become  incapable  of  taking  effect,  or  which  are  imma- 
terial to  the  title,  may  merely  be  noticed  in  the 
abstract,  (b) 

When  there  is  an  indemnity  to  purchasers  paying 
the  money,  and  the  power  has  been  exercised^  the 
clause  which  enables  the  trustees  to  give  receipts  for 
the  purchase-money  should  be  abstracted,  and  the 
clauses  which  contain  the  directions  for  the  application 
of  the  money,  should  be  omitted. 

(a)  1  Prest  Abs.  151.  (6)  1  Prest.  Abs.  151. 
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If  the  deed  contain  a  power  to  appoint  new  trustees, 
and  the  title  is,  or  is  to  be,  derived  through  or  under 
the  new  trustees,  and  the  acts  done  by  these  trustees, 
the  power  should  be  fully  abstracted ;  but  where  this 
is  not  the  case,  it  is  sufficient  that  it  be  shortly 
referred  to.  (a) 

Covenants. — The  covenants  usually  inserted  in  deeds 
need  not  be  fully  abstracted,  they  should  merely  be 
noticed.  Thus  the  usual  covenants  for  title,  or  ordi- 
nary covenants  to  produce  deeds,  need  only  be  men- 
tioned ;  but  if  the  covenants  are  qualified,  it  sho.uld  be 
mentioned. 

It  will  be  proper,  however,  in  examining  the  deeds, 
to  pay  particular  attention  to  the  exceptions,  if  any,  in 
the  covenants  against  incumbrances,  and  for  quiet 
enjoyment;  if  there  are  any  such  exceptions,  they 
should  be  abstracted  in  the  words  of  the  covenant. 
Outstanding  terms  also,  which  are  sometimes  treated 
as  incumbrances,  and  here  noticed,  should  also  be 
mentioned  in  the  abstract.  If  there  is  no  other  infor- 
mation concerning  a  term,  the  abstract  should  adopt 
the  words  of  the  exception ;  but  if  the  term  and  all 
circumstances  belonging  to  it  have  been  previously 
noticed,  the  reference  to  it  may  be  short,  except  when 
the  evidence  of  the  title  to  the  term  appears  different 
in  the  exception,  from  the  state  of  the  evidence  in 
the  former  part  of  the  abstract;  in  which  case,  the 
reference  to  the  term  should  be  fully  abstracted.  (J>) 

So,  when  a  covenant  for  the  production  of  title  deeds 
discloses  any  evidence  of  the  title,  not  contained  in  a 
former  part  of  the  abstract,  it  becomes  material,  and 
should  be  noticed ;  and  where  there  is  a  schedule  of 

(a)  1  Prest  Abs.  159.  (6)  1  Prest.  Aba.  153. 
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deeds^  it  should  be  stated  >  as  a  purchaser  will  have 
notice  of  any  incumbraaces  affected  by  them. 

In  abstracting  leases,  all  the  burdensome  covenants 
should  be  fully  given ;  and  wherever  any  special  or 
unusual  covenant  occurs  in  a  deed,  it  should  be  fully 
abstracted. 

Execution. — It  should  always  be  mentioned  in  the 
abstract)  by  whom  the  deed  has  been  executed ;  and 
if  a  particular  mode  of  execution  was  necessary,  as 
being  an  execution  of  a  power  or  otherwise,  it  should 
be  shown  particularly  how  the  deed  was  executed^  in 
order  that  it  may  be  seen  whether  it  was  properly  ex- 
ecuted. And  wherever  the  precise  date  of  the  execu- 
tion is  important,  it  should  be  carefully  mentioned  in 
the  abstract. 

The  execution  and  attestation  of  a  deed  poll  is 
usually  mentioned  at  the  beginning  of  the  abstract  of 
it,  as  ''By  deed  poll  under  the  hand  and  seal  of  A  B« 
attested  by  two  witnesses/'  and  not  at  the  end,  as  in 
an  indenture. 

.  A  point  of  some  practical  importance  may  here  be 
noticed.  It  is  clear  that  signing  was  not  essential  to 
the  validity  of  a  deed  at  common  law,  sealing  and 
delivering  being  alone  sufficient,  {a)  But  since  the 
Statute  of  Frauds,  (6)  it  has  been  a  matter  of  some 
discussion  whether  signing  is  necessary  to  a  deed. 

On  the  one  hand>  Mr.  Justice  Blackstone  con* 
siders,  that,  since  the  Statute  of  Frauds,  signature  is 
as  necessary  to  the  perfection  of  all  deeds,  as  seal- 
ing, (c)     On  the  otfa^er  hand,    Mr.  Preston    says, 

(a)  See  Shc}>.  Touch.  6a  Perk.  53,  to  3  Lev.  1,  St,  and  Stra.  764,  neither 

edition  1648.  of  which  references  support  his  pro- 

(6)  S9  Car.  II.  c.  3.  position, 
(c)  2  Comm.  305,  306,  referring 
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<'  that  the  Statute  of  Frauds  is  applicable  only  to 
mere  agreements,  not  attended  with  the  solemnities 
of  a  deed/' (a)  So  Sir  E.  Sugden  says,  without  any 
qualification,  ''  signing  is  not  essential  to  the  validity 
of  a  deed,  although  sealing  is."  (b)  And  it  is  to  be 
remarked,  that  in  the  quotation  by  the  same  writer^ 
of  the  firat  section  of  the  Statute  of  Frauds,  in  the 
Treatise  of  the  Law  of  Vendors,  (c)  the  important 
words^  **  and  signed''  by  the  parties  creating  the  same, 
are  omitted,  although  they  are  afterwards  alluded  to 
in  a  subsequent  page.  With  these  conflicting  opinions 
it  will  be  proper  shortly  to  consider  the  enactments 
of  the  Statute  of  Frauds  on  the  point. 

The  first  section  enacts,  **  that  all  leases,  estates, 
interests  of  freehold »  or  terms  of  years,  or  any  un« 
certain  interest  of,  in^  to,  or  out  of  any  messuages, 
manors,  lands,  tenements,  or  hereditaments,  created 
by  livery  of  seisin  only,  or  by  parol,  and  not  put  in 
writing  and  signed  by  the  parties  creating  the  same, 
or  their  agents^  thereunto  lawfully  authorized  in  writ- 
ing, shall  have  the  force  and  effect  of  leases  or  estates 
at  will  only,  and  shall  not^  either  at  law  or  equity,  be 
taken  to  be  of  any  greater  force  or  effect,  any  con-> 
sideration  for  making  any  such  parol  leases,  or  estates, 
or  former  usage  to  the  contrary  notwithstanding/'  The 
second  section  makes  an  exception  in  favour  of  leases 
ot  exceeding  three  years^  whereupon  the  resef  ved  rent 
9hall  amount  to  two-thirds  of  the  full  improved  value. 

By  section  third  it  is  enacted,  that  no  leases,  estates, 
CHT  interests,  either  of  freehold  or  terms  of  years,  or  any 
uncertain  interest,-  not  being  copyhold  or  customary  in* 
terest  in,  to,  or  out  of  lands  or  hereditaments,  shall  be 

(a)  3  Prest.  Abs.  61 ;  and  see  also         (6)  Powers,  243,  4th  edition. 
1  Prest.  Abs.  154.  (c)  P.  65.  And  see  p.  93, 7th  edition. 

c  2 
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assigned,  granted,  or  surrendered,  unless  by  deed  or 
note  in  writing,  signed  by  parties  or  their  agents  thereto 
authorized  by  writing,  or  by  act  and  operation  of  law. 

The  fourth  section  enacts,  that  no  action  shall  be 
brought  whereby  to  charge  any  person  upon  any 
agreement  made  upon  any  contract  or  sale  of  lands, 
tenements^  or  hereditaments,  or  any  interest  in  or 
concerning  them,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized. 

And  section  seventeen  enacts,  that  no  contract 
for  the  sale  of  goods  for  the  price  of  ten  pounds  shall 
be  good,  unless  a  part  of  the  goods  is  delivered,  or 
something  is  given  in  earnest,  or  that  some  note  or 
memorandum  in  writing  of  such  bargain  be  made  and 
signed,  by  the  parties  or  their  agents. 

By  these  sections  it  will  be  seen,  *'  that  all  leases, 
estates,  interests  of  freehold,  or  terms  of  years,  or  any 
uncertain  interests"  in  lands,  and  that  '*all  assign- 
ments, grants,  and  surrenders"  of  such  leases,  estates, 
or  interests  must  be  in  writing,  and  are  to  be  signed ; 
and  that  all  contracts  for  lands,  or  goods  of  ten  pounds 
value,  must  also  be  signed,  but  that  no  other  deeds  than 
these  are  directed  to  be  signed  by  this  statute.  The 
construction  put  upon  the  words  of  the  first  and  fourth 
sections,  by  one  of  the  eminent  writers  last  referred 
to,  is,  that  the  terms  of  the  first  section  are  co-exten- 
isive  with  those  of  the  fourth,  and  extend  to  every  pos- 
sible interest  in  lands  which  is  not  within  the  excep- 
tion of  the  second  section,  (a)  And  this  construction, 
although  not  perhaps  according  to  the  words  of  the 

(a)  Sug.  Vend.  67,  7th  edition. 
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act,  (a)  is  consistent  with  its  intent  and  objects.  All 
that  the  Statute  of  Frauds,  therefore,  has  enacted,  ac- 
cording to  its  most  liberal  construction,  is,  that  all 
deeds,  conveying^  assigning,  granting,  and  surrendering 
real  property  or  real  chattels,  and  agreements  for  their 
sale,  and  contracts  for  goods  of  a  certain  value,  shall 
be  in  writing,  and  signed  either  by  the  parties  convey- 
ing, &c,,  or  their  agents  to  be  authorized  in  writing ; 
but  all  other  deeds  are  unaffected  by  this  act. 

The  only  late  case  on  the  subject,  is  Taunton  t;. 
Pepler,  (b)  where  it  was  determined  that  signature  is 
not  essential  to  a  release  by  deed  given  to  an  ad- 
ministrator, and  of  course  relating  to  personal  pro- 
perty ;  which  is  in  confirmation,  as  far  as  it  extends, 
of  the  above  remarks. 

Another  construction  of  the  statute  is,  that  deeds 
are  left  by  it  as  at  common-  law ;  and  signature  is  still 
unnecessary  to  them ;  but  that  the  signature  mentioned 
in  the  act  is.  merely  requisite  to  the  note^  in  writing 
referred  to  therein.  This  opinion,  however,  although 
adopted  to  some  extent,  (c)  cannot,  it  is  submitted,  be 
correct. 

Considering  the  doubt  affecting  the  point,  it  should 
always  be  mentioned  in  the  abstract  what  parties  have 
signed  the  deeds. 

Receipt. — Where  money  is  to  be  paid  under  a  deed, 
in  all  modern  transactions  a  receipt  is  indorsed  on  the 
deed  for  it,  and  this  receipt  should  therefore  be  men- 
tioned in  the  abstract.  It  is  the  proper  evidence  that 
the  money  has  been  paid,  (d)  But  this  does  not  apply 
to  nominal  considerations,  for  a  receipt  for  them  is  never 

(a)  See  Crosby  v..  Wadswortb,  6         (d)  Rowntree  v.  Jacob,  9  TauDt. 

East.  610.  141 ;   but  see  Lainpon  v.  Cork,  5  B. 

(6)  6  Madd.  166.  &  A.  606,  1  Dow.  &  Uy.  311.  S.  C. 

(r)  Dixon  on  Tit.  Deeds,  566.  and  ante,  p.  9. 
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The  clause  exemptiug  a  purchaser  or  mortgagee 
from  seeing  to  the  application  of  the  purchase-moneyi 
if  it  is  contained  in  the  will»  should  always  be  men- 
tioned in  the  abstract. 

In  other  respects,  the  rules  laid  down  for  abstract- 
ing deeds  apply  equally  to  wills,  but,  in  general,  wills 
should  be  more  fully  given ;  and  where  they  are  infor* 
mally  drawn,  they  should  properly  be  given  verbatim. 

At  the  foot  of  the  will  should  be  shown  the  time  of 
the  death  of  the  testator,  the  court  in  which  the  will 
was  proved,  and  by  whom,  and  the  time  of  the  probate, 
and  if  the  lands  are  in  a  register  county,  the  fact  of 
registration  should  be  added,  (a) 

If  there  be  a  confirmation  of  the  will  by  the  heir  at 
law,  or  any  conveyance  taken  from  him,  or  any  pro- 
ceeding had  against  him,  to  establish  the  will^  or  if 
there  be  any  interest  left  undisposed  of,  which  de* 
scends  to  the  heir  at  law,  it  is  material  to  state  who 
was  the  heir  at  law  of  the  testator  at  his  death ;  and 
when  the  circumstances  of  the  case  require  it,  there 
should  be  a  deduction  of  the  title  from  heir  to  heir,  or 
from  heir  to  devisee,  and  in  some  cases  from  heir  to  ex- 
ecutor; as,  for  example,  where  the  land  is  converted  into 
money,  quoad  the  heir,  or  where  the  heir  takes  a  lapsed 
legacy,  or  part  of  a  residue  as  lapsed  or  undisposed  of, 
or  the  residue  of  trust  monies  by  resulting  trust.  (6) 

Where  any  devisee  under  the  will  dies  in  the  life- 
time of  the  testator,  the  fact  should  be  stated ;  aud 
where  a  will  is  partially  or  wholly  revoked,  the  deed 
will  or  circumstances  which  are  the  causes  of  revoca*- 
tion,  should  be  mentioned^  and  it  is  most  correct  to 
state  deeds,  wills,  &c.  in  the  order  of  their  dates,  (c) 

(a)  1  Prest.  Abs.  182,  185.  is)  1  Prest.  Abs.  184. 

(6)  1  Pmt.  Abe.  183. 
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It  18  also  usual  to  state  that  the  testator  died  with- 
out altering  or  revoking,  or  without  altering  or  re- 
voking his  will  as  far  as  it  related  to  the  lands  in 
question. 

So  also  where  a  will  is  proved  in  the  Court  of 
Chancery  per  testes,  the  fact  should  either  be  noticed 
generally,  or  the  decree  of  the  court  should  be  ab- 
stracted^ when  it  is  material  to  the  title  on  some  other 
account,  (a) 

In  wills  of  real  estate,  the  execution  in  the  presence 
of,  and  attestation  by,  three  witnesses  should  always 
be  mentioned ;  and  in  wills  of  personal  estate,  if  they 
have  been  executed  and  attested,  these  facts  should 
also  be  stated. 

Codicils  which  revoke,  alter,  or  add  to  a  will,  should 
be  given  according  to  the  order  of  their  dates,  and  if 
they  vary  the  state  of  the  title,  they  should  be  stated 
as  separate  instruments. 

When  a  codicil  republishes  a  will,  the  date  of  the 
republication  should  be  added  ;  and  it  is  more  proper 
to  state  it  as  a  separate  and  independent  fact,  accord- 
ing to  the  order  of  its  date,  than  by  a  memorandum  at 
the  foot  of  the  will.  (*) 

When  a  person  claims^  as  the  executor  of  an  execu- 
tor, or  the  executor  of  a  surviving  executor,  it  should 
be  shown  that  the  will  was  proved  by  such  first  execu- 
tor or  surviving  executor,  and  the  representation  should 
be  carried  on  by  showing  the  probate  of  the  will  of  the 
only  executor  or  the  surviving  executor  in  each  grada- 
tion of  the  succession.  And  when  the  executor  or 
surviving  executor  dies  intestate,  there  should  be  an 
abstract  of  letters  of  administration,  de  bonis  non^  of  the 
first  testator ;  and  to  make  out  a  representation  by  an 

(a)  1  Prcst.  Aba.  185.  (6)  1  Prcst.  Abs.  184. 
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executorship'  to  a  surviving  executor,  the  fact  of  his 
survivorship  should  be  shown  by  certificates  of  burial 
of  his  co-executors  before  his  death,  (a) 

But,  unless  the  title  has  been  varied  by  intermediate 
acts,  it  does  not  seem  to  be  necessary  to  show  the 
letters  of  administration  obtained  by  each  successive 
administrator.  (^) 

Letters  of  probate  are  good  evidence  of  the  facts 
they  state ;  but  if  the  facts  are  misstated,  or  can  be 
controverted,  a  purchaser  might  make  such  mistake  a 
ground  of  objection  to  the  title,  (c) 

Letters  of  probate,  &c.  do  not  form  any  essential 
part  of  a  title  to  real  estate,  although  it  be  derived 
under  an  authority  to  executors  to  sell,  (d) 

3.  As  to  abstracting  Miscellaneous  Documents. 

Letters  of  Administration. — ^Wherever  letters  of  ad- 
ministration are  material  to  the  title,  they  should  be 
abstracted,  whether  general  or  special. 

The  abstract  should  show  the  date  of  the  letters  of 
administration,  by  whom  they  were  obtained,  out  of 
what  courts  viz.  a  court  of  competent  jurisdiction,  and 
the  subject  of  the  administration,  (e) 

Fines. — In  abstracting  a  fine,  it  should  be  stated  in 
what  term  it  was  levied,  the  names  of  the  conusors 
and  conusees,  the  parcels,  and  the  parishes  and  town- 
ships in  which  they  are  situate :  and  where  the  fine  was 
levied  with  proclamations,  this  fact,  and  the  times  at 
which  they  were  made,  should  always  be  stated. 

(a)  1  Prest.  Abs.  185.    Com  Dig.  (rf)  Doe  v.  Calvert,  2  Camp.  389. 

Admon.  G.  Off.  Ex.  146.    Touch.  Comb.  47;  but  see  St.  Leger  v.  Adams, 

464.  tLd*  Raym,  731. 

(»  1  Prest  Abs.  186.  (e)  See  1  Prest  Abs.  188. 

(c)  1  Prest  Abs.  187;  but  seepoii. 
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It  should  also  be  stated  whether  the  fine  was  sur 
conuzance  de  droits  Sec,  sur  concessit,  &c. 

Recoveries. — In  abstracting  the  exemplification  of  a 
recovery,  it  should  be  stated  in  what  term  it  was 
suffered,  the  names  of  the  demandant,  the  tenant, 
vouchees,  including  the  common  vouchee,  the  order  of 
voucher,  that  is  to  say,  in  what  order  the  parties  were 
vouched,  the  parcels,  and  the  parishes  and  townships 
in  which  they  are  situate,  and  the  time  at  which  the 
writ  of  seisin  was  returnable,  and  seisin  delivered. 
The  statement  of  the  vouching  over  the  common 
vouchee  is  frequently,  but  improperly,  omitted. 

Private  Acts  of  Pariiament. — In  abstracting  private 
acts  of  parliament,  the  following  parts  should  be 
given  :  1.  The  time  of  the  passing  of  the  act,  that  is  to 
say,  the  date  of  the  royal  assent.  2.  The  title  of  the 
act.  3.  The  recitals  in  the  act,  if  they  are  in  any  way 
important.  4.  The  enacting  clauses,  which  should  be 
fully  given,  and  the  exception,  or  saving  clause^  if  any. 
The  more  correct  practice  is  to  deliver  a  printed  copy 
of  the  act  with  the  abstract. 

Inclosure  acts  are  seldom  abstracted.  It  is  in 
general  merely  stated,  that  in  pursuance  of  an  act 
passed,  &c.,  intituled,  &c.,  A.  B.  and  G.  D.  two  of  the 
commissioners  appointed  by  the  said  act,  allotted  to 
£.  F.  all,  &c.  in  lieu  of,  &c.  This  arises  from  the  fact 
that  most  inclosure  acts  are  nearly  alike.  But  when 
they  contain  any  new  or  special  clauses,  they  should 
always  be  given  at  length,  (^i) 

It  should  always  be  mentioned  if  the  act  contains 
the  usual  clauses,  giving  to  the  lands  allotted  or  taken 
in  exchange  under  the  act,  the  same  title  as  the  land 

{a)  1  Prest.  Abs.  165. 
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in  lieu  of  which  the  allotment  or  exchange  is  made ; 
and  for  giving  a  will  previously  made  full  effect  over 
the  newly-acquired  lands,  without  republication. 

In  thos6  parts  of  the  abstract  which  are  subsequent 
to  the  inclosure  acts^  the  parcels  must  be  abstracted 
in  such  terms  as  will  show  that  the  lands  received  in 
allotment  are  comprehended  in  the  conveyances^  as- 
signment  of  terms^  and  other  instruments. 

Judgments. — When  judgments  affect  the  title,  or  are 
assigned  and  kept  on  foot  to  protect  the  title,  they 
should  be  noticed  in  the  abstract;  and  if  they  are 
assigned,  the  assignment  and  declaration  of  trusts 
should  be  added,  (a) 

When  they  are  known,  or  when  there  is  not  any 
outstanding  estate  by  which  the  purchaser  can  be  pro- 
tected from  them,  by  reason  of  his  being  a  purchaser 
for  a  valuable  consideration,  and  without  notice,  it  is 
the  duty  of  the  vendor's  solicitor  to  furnish  the  pur- 
chaser with  an  abstract  of  the  judgments,  (b) 

Judgments^  however,  are  in  fact  very  rarely  ab* 
stracted. 

Decrees. — Where  decrees  or  decretal  orders  are  ma- 
terial to  the  title^  they  should  be  abstracted,  but  only 
such  parts  should  be  given  as  affect  the  title. 

If  the  decree  directs  a  reference  to  the  master,  his 
report  should  also  be  abstracted,  and  its  confirmation 
by  the  court  should  be  stated. 

Wherever  money  is  paid  into  court,  and  it  is  in- 
cumbent to  see  that  it  has  been  so  paid  in,  and 
there  is  no  subsequent  order  which  recognizes  the 
payment,  the  fact  of  payment  should  be  proved  by  an 
office  copy  of  the  accountant-general's  certificate,  (c) 

(a)  1  Prest.  Abs.  t90.  N.  P.  C.  269. 

(6)  See  Richards  v.  Barton,  1  £sp.         (c)  1  Prest.  Abs.  ito. 
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It  may  sometimes  be  proper  to  state  the  substance 
of  the  bill  and  answer  and  other  proceedings  in  a 
cause^  in  the  abstract,  as  well  as  the  decree. 

Whenever  a  decree  is  founded  on  a  roaster's  report, 
the  report  should  be  abstracted,  and  the  order  for 
confirming  it. 

Commissions  of  Bankrupt. — In  abstracting  a  com- 
mission of  bankrupt  the  circumstances  to  be  attended 
to  are— the  date  of  the  commission,  the  names  of  the 
commissioners,  with  the  clause  of  quorum^  so  that  it 
may  be  seen  whether  the  authority  given  to  the  com- 
missioners has  been  duly  exercised,  (a) 

Commissions  of  bankrupt^  however,  are  not  usually 
abstracted,  but  recitals  of  them  in  the  bargain  and  sale 
are  depended  on. 

In  abstracting  the  bargain  and  sale,  the  recitals 
of  the  proceedings  are  usually  abstracted,  so  as  to 
show,  the  commission,  the  trading,  the  petitioning 
creditor's  debt,  the  act  of  bankruptcy,  the  declaration 
of  the  commissioners  finding  the  party  a  bankrupt,  the 
time,  if  any  be  stated,  of  the  act  of  bankruptcy,  and 
the  choice  of  assignees.  The  bargain  and  sale  from 
the  commissioners  to  the  assignees  is  then  abstracted ; 
and  it  is  usual  to  state  further,  that  the  bargain  and 
sale  has  been  enrolled,  and  the  time  when  such  enrol- 
ment was  made,  {b) 

The  day  on  which  the  act  of  bankruptcy  was  com- 
mitted should  be  stated,  as  it  may  frequently  be  im- 
portant. It  is  also  often  material  to  state  the  time 
when  the  bargain  and  sale  to  the  assignees  was  en- 
rolled ;  for  though  no  time  is  limited  by  the  6  G.  4. 
c.  16.  ss.  64.  65.  68,  for  the  enrolment  of  the  bargain 

(a)  1  Prest.  Abs.  167.  (6)  1  Prest.  Abs.  168. 
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and  sale,  yet  as  it  is  essential  to  the  validity  of  the 
deed,  it  would  seem  that  it  must  be  done  in  the  life- 
time of  the  parties,  (a) 

Contracts  far  Sale. — The  contract  for  the  sale  or 
mortgage  should  either  be  fully  abstracted,  or,  as  is 
the  more  usual  custom,  a  copy  of  it  should  accompany 
the  abstract ;  and  it  will  of  course  be  the  duty  of  the 
counsel  before  whom  ii  is  laid  to  see  that  the  vendor 
shall  make  such  a  title  to  the  lands  as  he  has  con- 
tracted to  do. 

II.  ABSTRACTS  OF  TITLE  OF  PROPERTY  NOT 

FREEHOLD. 

1  •  Copyholds. — The  deduction  of  the  title  to  copy- 
holds generally  depends  on  a  customary  mode  of  con- 
veyance and  of  admittance  by  the  lord.  These  cus- 
tomary conveyances  are  surrenders,  and  may  be  to 
the  use  of  a  purchaser^  to  the  use  of  a  will,  &c.,  or  to 
any  other  uses  and  admittances  thereupon.  The  date 
of  each  surrender  should  be  shown,  and  the  date  of 
the  admittance  thereupon,  and  by  whom  made,  the 
person  or  persons  by  whom  the  surrender  was  made> 
and  the  lands  which  are  surrendered,  or  to  which  ad- 
mittance is  granted.  The  abstract  should  also  show 
the  admittance  of  the  heir  as  such,  and  the  proceed- 
ings which  are  had  under  customary  and  common 
recoveries  to  bar  legal  or  equitable  entails ;  and  also 
all  deeds  and  agreements  which  may  affect  the 
equitable  title.  (6) 

The  abstract  should  also  state  the  fines  upon  death 
or  alienation,  quit  rents,  &c.,  which  appear  on  the 
face  of  the  court  rolls. 

(a)  See  as  to  this,  poH  Chapter  II.  (6)  1  Prest.  Abs.  204. 
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The  court  rolls  often  contain  a  recital  of  a  letter  or 
power  of  attorney,  authorizing  another  person  either 
to  Inake  the  surrender  or  take  the  admission  in  the 
principal's  name ;  a  power  of  this  nature  need  only  be 
mentioned,  and  the -person  appointed  to  execute  it 
named. 

The  abstract  should  also  state  the  wills,  if  any,  and 
whether  they  have  been  made  in  pursuance  of  a  sur** 
render. 

So,  also,  inclosure  acts,  which  substitute  allotments 
of  land  in  lieu  of  land  formerly  of  copyhold  tenure, 
are  properly  abstracted,  (a) 

Where  there  are  particular  customs  affecting  a 
manor,  they  should  be  mentioned  in  the  abstract 

Where  freehold  and  copyhold  lands  are  intermixed, 
or  constitute  part  of  the  same  farm,  or  are  sold  to* 
gether  to  the  same  person,  the  abstract  generally 
shows,  in  the  first  place,  the  state  of  the  title  to  the 
freehold  lands,  with  the  deeds,  covenants,  &c.  which 
affect  the  equitable  title  to  the  copyhold  lands ;  and 
the  legal  title  to  the  copyhold  lands  is  given  in  a  dis* 
tinct  abstract,  so  as  to  disclose  the  transactions  which 
have  taken  place  in  the  copyhold  court;  but  when 
the  titles  are  distinct,  entire  separate  abstracts  are 
advisable. 

When  copyhold  lands  are  enfranchised,  and  the 
copyhold  tenure  becomes  extinct  in  the  freehold 
tenure,  the  abstract  should  show  the  state  of  the  titl^ 
under  the  copyhold  tenure^  and  also  the  state  of  th^ 
title  under  the  freehold  tenure  ;  fior  the  copyhold 
tenure  exists  in  point  of  right  for  the  benefit  of  all 
persons  who  can  make  title  to  the  same>  or  show. any 
incumbrance  under  this  tenure.    And  as  the  copyhold 

(fl)  1  Prest.  Abs.  «05. 
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tenure  is  extinguished »  the  freehold  tenure  governs 
the  right  to  the  possession ;  and  the  judgments,  &c. 
and  other  incumbrances  of  the  owner  of  the  freehold 
tenure  may  be  considered  as  affecting  the  actual  pos- 
session as  far  as  it  is  discharged  of  the  copyhold 
tenure,  (a) 

Where  different  parts  of  the  copyhold  lands  are 
parcel  of  different  manors,  there  should  be  a  distinct 
abstract  of  the  title  to  the  copyhold  lands  held  under 
each  manor. 

Where  the  abstract  is  of  the  title  of  the  manor 
itself,  it  should  contain  the  appointment  of  the  steward, 
if  the  grant  is  for  life,  as  the  appointment  will  be  bind- 
ing on  the  purchaser,  (b) 

If  the  parties  are  not  in  possession  of  the  admissions 
and  surrenders,  copies  may  be  supplied  by  reference 
to  the  steward  or  solicitor  of  the  manor. 

2.  Leaseholds. — The  abstract  should  commence  with 
the  deed  creating  the  term,  and  the  mesne  assign- 
ments should  then  be  given^  together  with  the  wills 
and  other  documents  connected  with  the  title. 

If  the  original  lease  is  made  by  virtue  of  a  power 
contained  in  a  prior  deed,  will,  or  act  of  parliament, 
such  deed,  &c.  should  be  abstracted,  so  far  as  to  show 
that  the  power  was  well  created  and  executed,  (c) 

If  the  lands  are  in  a  register  county,  the  registration 
should  be  mentioned  in  the  abstract. 

3.  Lands  in  Ancient  Demesne. — Besides  the  docu- 
ments, deeds,  and  facts  usually  abstracted,  it  will  be 
proper  to  notice  any  acts  which  have  been  done  by  the 
tenant,  with  or  without  the  consent  of  the  lord,  to  ren- 

(a)  1  Prest.  Abs.  305.  (c)  See  Cooper  v,  Denne,  1  Ves. 

{h)  Sug.  V.  &  P.  238,  7th  ed.    See      J.  565. 
Co,  Litt.  233  b. 
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CHAPTER  II 


OF  THE  PROFESSIONAL  DUTIES  CONNECTED  WITH 

ABSTRACTS  OF  TITLE. 


Having  considered  the  form  of  the  abstract  and  its 
usual  contents^  it  will  now  be  proper  to  mention  the 
professional  duties  connected  with  it ;  and  this  chapter 
may  be  properly  divided  into — I.  The  duty  of  the 
vendor's  solicitor.  II.  The  duty  of  the  purchaser's 
solicitor :  and  III.  The  duty  of  counsel.  And  the 
rules  which  will  be  laid  down  will  equally  apply 
on  a  mortgage,  or  other  charge  of  property,  as  on  a 
«ale. 

I.   THE  DUTY  OF  THE  VENDOr's  SOLICITOR. 

The  vendor's  solicitor  must,  at  the  vendor's  expense, 
prepare  the  abstract  of  the  title  of  the  premises  to  be 
sold  or  charged,  and  do  all  necessary  acts  for  com- 
pleting the  title,  (a) 

He  will  often  be  able  to  produce  a  title  much  more 
remote  than  the  requisite  period  of  sixty  years,  but  it 

(a)  Clowes  v.  Higginson,  1  V.  &  B.  6Q9. 
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will  be  generally  imprudent  to  do  so^  as  it  must  in- 
crease the  expense,  and  may  give  rise  to  useless  and 
embarrassing  inquiries. 

The  vendor's  solicitor  should  suppress  no  fact  or 
deed  material  to  the  title,  but  it  frequently  happens 
that  it  may  be  perfectly  correct  to  omit  particular 
deeds  in  the  abstract.  Thus  leases  which  have  ex- 
pired may  be  omitted^  and  where  a  particular  charge 
on  the  property,  which  is  not  referred  to  in  any  of  the 
other  deeds^  has  been  clearly  satisfied,  it  seems  useless 
to  insert  the  deeds  connected  with  it  in  the  abstract ; 
but  if,  as  is  generally  the  case,  it  is  mentioned  in  any 
deed  connected  with  the  other  parts  of  the  title,  or  if 
there  be  any  doubt  of  its  complete  satisfaction^  the 
deeds  must  be  abstracted. 

It  is  proper,  however^  to  mention  that  Lord  Kenyon 
has  said  that  the  abstract  ought  to  mention  every  incum- 
brance whatever,  affecting  .the  property  included  in 
the  abstract,  (a)  And  Mr.  Preston  is  of  the  same 
opinion,  (b) 

And  where  there  is  a  mere  presumption  of  the  satis- 
faction of  the  charge  or  incumbrance,  the  deeds  should 
always  be  abstracted,  because  the  presumption  may 
be  rebutted  by  contrary  evidence,  and  then  it  will  not 
avail,  (c) 

If  a  purchaser  discovers  any  fact  which  has  been 
concealed  from  him,  and  which  affects  the  security  of 
his  title,  and  there  has  been  a  decided  misrepresentation 
on  the  part  of  the  vendor,  although  he  has  paid  his  money 
and  the  premises  have  been  conveyed  to  him,  he  will 
be  entitled  to  have  the  conveyance  set  aside  and  his 

(a)  Richards  v.  Barton,  1  Esp.  N.         (c)   See    Barnwell   o.    Harris,    1 
P.  C.  268.  Taunt.  430. 

{h)  1  Prest.  Abs.  64. 
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purchase-money  repaid  with  costs,  although  no  inter- 
ruption to  his  enjoyment  has  either  been  made  or 
threatened,  (a) 

The  court  will  not  exercise  its  summary  jurisdiction 
to  compel  a  vendor's  solicitor  to  perform  an  under- 
taking,  given  by  him  at  the  sale,  to  do  certain  acts  for 
clearing  the  title  to  the  estate,  (b) 

If  the  property  has  remained  a  considerable  time  in 
one  family,  or  is  of  great  extent  and  importance,  it  will 
always  be  prudent,  before  a  sale  or  mortgage,  to  submit 
an  abstract  of  the  title  to  counsel,  on  behalf  of  the 
vendor.  By  this  means  the  real  difficulties  and  defects 
of  the  title  may  be  known  and  remedied  before  it  is 
brought  into  the  market.  Or  if  the  defects  cannot  be 
remedied,  they  may  be  provided  for  by  the  articles  of 
sale,  which  may  restrict  inquiries  beyond  a  certain 
date,  or  specify  that  the  title  is  open  to  certain  objec- 
tions, and  must  be  taken  subject  to  them,  (c) 

If  the  lands  are  sold  by  public  auction,  it  seems 
doubtful  whether  articles  of  sale,  providing  that  the 
purchaser  shall  take  a  defective  title,  would  be  held 
to  be  valid.  Thus  in  a  late  case  from  Scotland^  where 
the  vendor  stipulated  at  a  public  auction,  by  the  arti- 
cles of  sale,  to  deliver  certain  specified  deeds,  which 
were  described  as  **  all  the  deeds  in  his  custody," 
such  a  provision  was  held  to  be  void ;  Lord  Eldon,  C. 
observing,  that  he  never  heard  that  because  a  vendor 
provides  by  the  conditions  of  sale  that  he  will  give  to 
the  purchaser  only  certain  specified  deeds,  that  the 
purchaser  must  take  such  title  as  appears  upon  the 
deeds,  (d)  But  it  is  clear  that  the  vendor  may  stipulate 

(fl)  Edwards  v.  M^Leaiy,   Coop.         (c)  See  the  proper  forms,  Vol.  II. 
308.  3  Swanst.^87.   S.  C.  on  appeal.      21 — 27. 
( b)  Peart  r.  Bushell,  2  Sim.  38.  (d)  Dick  w.  Donald,  1  Bli.  N .  S.  661. 

d2 
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by  private  agreement  that  the  purchaser  shall  accept 
the  title  such  as  it  is ;  (a)  and  that  a  purchaser  may 
waive  his  right  to  a  good  title  by  concluding  an  agree- 
ment after  he  has  full  notice  that  he  is  not  to  expect  a 
title  beyond  a  limited  period.  That  may  be  matter  of 
notice  and  not  of  contract,  (li)  And  even  on  a  sale  by 
public  auction  stipulations  of  this  nature  will  some- 
times be  allowed.  Thus  where  assignees  put  up  to 
sale  the  bankrupt's  interest  in  an  estate,  **  as  he  lately 
held  the  same/'  an  abstract  of  which  might  be  seen 
at  a  particular  office,  and  the  auctioneer,  on  putting  up 
the  estate,  explained  to  the  bidders  that  it  was  a  re-sale, 
on  account  of  a  defect  of  title,  and  that  the  assignees 
having  rescinded  the  contract,  again  came  before  the 
public  with  such  title  as  they  had,  and  that  the  pur- 
chaser was  not  to  expect  a  good  title,  but  take  it  as  it 
was,  the  Vice-Ghanceller,  (Sir  John  Leach,)  held  that 
the  vendee  could  not  insist  upon  any  other  title  than 
such  as  the  bankrupt  had,  observing  that  a  vendor,  if 
he  thought  fit,  might  stipulate  for  the  sale  of  an  estate 
Ivith  such  title  only  as  he  happens  to  have,  (c)  And 
it  may  perhaps  be  laid  down,  that  where  notice  of  the 
articles  of  sale  can  be  clearly  brought  home  to  the 
vendee,  he  will  be  compelled  to  accept  the  title^ 
although  the  sale  is  by  public  auction. 

If  a  vendor,  before  conveyance  to  himself^  sells  by 
Auction^  and  engages  to  make  a  good  title  by  a  certain 
day,  which,  not  having  obtained  a  conveyance,  he 
cannot  do,  he  is  liable  not  only  for  the  expenses  in- 


(a)  Wilmot  V.  Wilkinson,  6  B.  &  C.  Jac.  &  Walk.  576. 

AOO.  (c)  Freme  and  others  v.  Wright,  4 

(6)  3  Mer.  64.    Sug.  V.  &  P.  305,  Madd.  364. 
n(h  edition*   Baxter  v.  Conolljr,  l 
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curred  by  bis  vendee,  but  also  to  damages  incurred  by 
the  contract  not  being  carried  into  effect,  (a) 

The  particular  time  at  which  the  abstract  should  be 
delivered  is  generally  mentioned  io  the  contract  for 
sale,  and  the  abstract  should  be  punctually  deliver- 
ed at  the  appointed  time ;  for  if  the  abstract  is  not 
then  delivered,  the  purchaser  may  at  law  avoid  his 
contract ;  (6)  and  it  will  also  be  avoided  in  equity,  ex- 
cept in  cases  where  the  vendor  has  used  all  due  dili- 
gence, but  has  been  prevented  by  insuperable  diffi- 
culties from  fulfilling  his  contract ;  (c)  or  perhaps  where 
the  purchaser  has  neglected  to  take  the  proper  steps 
in  calling  for  the  abstract*  (d)  But  it  is  now  settled 
that  time  may  be  made  the  essence  of  the  contract  as 
well  in  equity  as  at  law.  (e)  And  in  a  late  case  Lord 
Eldon  expressed  his  disapprobation  of  the  principle, 
which  allows  a  vendor  to  deliver  the  abstract  behind 
the  appointed  period.  (/) 

If  there  be  no  time  stipulated  for  the  delivery  of  the 
abstract,  it  must  be  delivered  as  soon  as  it  can  be 
reasonably  prepared. 

Upon  the  delivery  of  the  abstract,  the  vendor's  soli- 
citor must  be  prepared  to  produce  the  deeds  them- 
selves to  the  purchaser's  solicitor,  and  if  they  are  not 
in  his  possession,  but  can  be  obtained  by  virtue  of  a 
covenant  or  otherwise^  they  must  be  produced,  and 
the  expense  of  such  production,  including  journeys  if 
requisite,  must  be  borne  by  the  vendor.     If  the  deeds 

(a)  Hopkins  v.  Grazebrook,  6  B.  (d)  See  Guest  o.  Homfray,  5  Ves. 

&  C.  31.  823. 

(6)  Berry  o.  Young,  2  Esp.  N.  P.  (e)  Hudson  v.Bartram,  3  Madd.  440. 

C.  640,  n.  And  sec  Boehm  v.  Wood,  1  Jac.  & 

(c)  Lloyd  V.  CoUett,  4  Ves.689,  n.  Walk.  419.  Withy  v.  CqtUe,  Turn.  78. 

Paine  v.  Mellcr,  6  Ves.  349.    Rad-  .  (/)  Lechmcre  w.  Brasier,  3  Jac.  & 

cliffc  V.  Warrington,  12  Ves.  326.  Walk.  289. 
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themselves  cannot  be  produced^  the  vendor's  solicitor 
must  furnish  attested  copies  of  them,  for  the  purpose 
of  being  examined  with  the  abstract. 

Although  a  purchaser  buys  with  full  notice  that  a 
title  cannot  be  made  without  the  consent  of  a  third 
person,  yet  it  lies  on  the  seller  and  not  on  the  pur- 
chaser to  obtain  the  consent.  It  cannot  be  inferred 
that  the  seller  only  agreed  to  part  with  his  interest  in 
the  estate,  so  far  only  as  he  was  able  to  do  so.  {a) 

II.    THE  DUTY  OF  THE  PURCHASER'S  SOLICITOR. 

Where  a  time  is  appointed  for  the  delivery  of  the 
abstract,  the  purchaser's  solicitor  should  take  care  to 
demand  its  delivery  on  or  about  that  time,  as  be  may 
otherwise  be  unable  to  enforce  a  specific  performance 
of  the  contract.  (Ji)  If  he  wishes  to  rescind  the  con- 
tract^ on  the  non-delivery  of  the  abstract  at  the  stipu- 
lated time,  he  should  give  notice  to  that  effect  to  the 
vendor,  and  demand  the  re-payment  of  his  deposit 
money ;  for  if  he  allow  the  time  to  pass  by  without 
any  step  of  this  kind,  he  will  be  held  to  have  waived 
his  right  to  take  advantage  of  the  negligence  oh  the 
other  side,  (c)  And  if  the  abstract  is  delivered  after 
the  stipulated  time,  the  purchaser's  solicitor  should 
only  receive  it,  without  prejudice  to  his  client's  right  to 
take  advantage  of  the  neglect,  (^f) 

The  purchaser's  solicitor  must  compare  the  abstract 
most  carefully  with  the  original  instruments  there 
abstracted,  and  must  see  that  the  abstract  contains  a 

(«)  Lloyd  V.  Crispe,  6  Taunt  949.         (c)  Jones  v.  Price,  3  Anst.  9s;4. 
Mason  v.  Corder,  9  Marsh  333 ;  7         {d)  Smith  v.  Bumam,  2  Anst.  597. 

Taunt.  9.  S.  C.  Seton  v.  Slade,  7  Ves.  265.    And  see 

(b)  Sec  Quest  v.  Ilomfray,  5  Ves.  Lloyd  v.  Collett,  4  B.  C.  C.  469.  Ante, 

Mill.     -Jw/r,  p.  37.  p.  37. 
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full  and  correct  statement  of  them.  And  if  he  finds 
them  incorrectly  abstracted,  he  should,  by  a  rider  or 
by  a  correction  of  the  abstract,  supply  a  full  and  correct 
statement  of  them.  The  deeds  are  generally  examined 
at  the  office  of  the  vendor's  solicitor ;  but  wherever  the 
deeds  are^  the  purchaser's  solicitor  is  bound  to  go  to 
examine  them  ;  and»  although  it  is  a  distant  or  incon* 
venient  place,  the  vendor  must  pay  the  expense  of  the 
journey,  (a) 

The  purchaser's  solicitor  can  only  be  exempted 
from  his  duty  of  examining  the  deeds,  by  express 
contract  with  his  client ;  but  he  is  not  bound  to  draw 
conclusions  from  the  deeds;  nay,  if  he  does  so,  he 
does  it  at  his  peril ;  for  he  is  bound  to  take  the  opinion 
of  counsel  on  the  deeds^  and  he  is  responsible  to  his 
client  for  giving  a  full  and  complete  statement  of  the 
deeds  or  other  documents  on  which  he  asks  counsel's 
opinion,  (b) 

It  is  the  solicitor's  duty  also  to  see  the  whole  of 
every  instrument,  and  not  to  be  content  with  an  extract: 
and  this  rule  applies  particularly  to  wills.  And  he 
will  be  responsible  to  his  client  for  any  negligence  in 
this  particular,  (c)  But  an  action  for  the  negligence 
of  an  attorney  is  barred,  by  the  Statute  of  Limitations, 
six  years  after  default,  and  not  after  discovery,  (d) 

He  should  also  see  that  the  facts  which  support  the 
title  are  properly  and  legally  proved,  and  that  they 
are  supported  by  documents^  which  will  be  the  best 
evidence  of  their  truth  in  a  court  of  justice,  (e) 

(a)  Sharp  v.  Page,  Sug.  V.  &  P.      Ry.  N.  P.  C.  30;  3  Stark.  154.  S.C. 
383,  7th  ed.  (d)  Howell  v.  Young,  5  B.  &  C. 

(b)  Ireson  v,  Pearman,  3  B.  &  C.      259. 

799 ;  5  Dow.  &  Ry.  687.  (e)  See  Newall  v.  Smith,  1  Jac.  & 

(c)  Wilson  V.  Tucker,  1  Dow.  &      Walk.  263. 
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A  most  important  part  of  his  duty  also>  is  to  se6 
that  the  deeds  contained  in  the  abstract  have  been 
properly  stamped. 

After  these  points  have  been  attended  to,  the  ab- 
stract should  be  laid  before  counsel;  and  if  the 
purchaser  will  not  incur  this  expense,  the  solicitor 

should  take  a  written  memorandum  from  his  client 

> 

that  such  is  the  fact^  and  that  it  is  against  the  so- 
licitor's advice. 

On  receiving  the  abstract  from  the  counsel  to  whom 
it  has  been  submitted,  it  will  be  the  duty  of  the  soli* 
citor  for  the  purchaser  to  follow  up  all  the  inquiries, 
and  to  insist  on  all  the  requisitions  made  in  the 
opinion  on  the  title  therein  contained.  This  part  of 
his  duty  must  be  most  carefully  attended  to^  as  it 
is  of  the  greatest  importance.  The  abstract  must 
then  be  re-submitted  to  counsel,  in  order  that  he  may 
judge  whether  his  requisitions  have  been  correctly 
followed . 

It  is  also  the  duty  of  the  purchaser's  solicitor  to 
search  for  judgments,  recognizances,  crown  debts, &c., 
and  all  other  defects  in  the  title,  and  to  satisfy  himself 
that  there  are  none  (besides  those  disclosed  to  him) 
which  affect  the  title;  and  the  usual  searches  can 
hardly  ever  be  dispensed  with  advantageously,  {a) 
And  if  a  purchaser  is  damnified  by  his  solicitor  neg- 
lecting to  search  for  incumbrances,  it  is  clear  that  he 
may  recover  at  law  against  the  solicitor  for  any  loss 
occasioned  by  his  negligence,  (b) 

He  should  also  observe  particularly  that  the  wills, 

(a)   See    as    to    this,  pott^    and  Ireson  v.  Pearman,  3  B.  &  C.  799 ;  6 

Forshall  v.  Coles,  7  Vin.  Ab.   54.  Dow.&  Ry.  687;  Sug.  V.&  P.  486, 

pi.  6.  8th  ed. 

(6)  Brooks  v.  Day,  3  Dick.  57Si. 
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if  any,  have  been  duly  signed  and  attested,  that  the 
deeds  have  been  executed  by  the  proper  parties,  and 
that  the  execution  by  them  has  been  duly  attested, 
and  that  the  receipt  for  the  consideration  money  has 
been  endorsed  and  signed. 

His  attention  should  also  be  particularly  directed  to 
the  parcels.  The  observations  made  in  the  first  chap- 
ter, on  the  proper  parts  of  the  instruments  to  be  ab- 
stracted, will  be  a  guide  to  the  purchaser's  solicitor  in 
this  part  of  his  duty. 

He  must  also  see  that  the  deeds  or  wills  have  been 
duly  registered  and  memorialized,  where  these  cere- 
monies are  required. 

In  some  instances,  where  the  value  of  the  property 
is  small,  or  where  the  title  has  been  recently  investi- 
gated, the  solicitor  undertakes  himself  to  advise  on 
the  abstract,  without  submitting  it  to  counsel.  But 
as  in  case  of  any  invalidity  in  the  title,  the  solicitor 
would  probably  be  held  responsible  to  his  client,  this 
course  can  never  be  recommended. 

Where  there  is  reason  to  suspect  that  there  is  some 
information  in  the  knowledge  of  the  vendor,  respecting 
the  state  of  the  title,  which  he  has  not  disclosed  in  the 
abstract,  as  the  purchaser  is  entitled  to  a  discovery 
from  the  vendor  of  all  the  information  which  he  can 
communicate,  this  may  be  enforced  by  a  bill  in 
equity,  or  under  the  usual  order  of  reference,  that  the 
parties  shall  be  examined  on  interrogatories,  and  pro- 
duce all  deeds  in  their  custody  or  power ;  and  the  pur- 
chaser's solicitor  should  enforce  such  right  accord- 
ingly, {a)  An  affidavit  before  a  Master  in  Chancery 
is  sometimes  effectual  in  cases  of  this  nature,  and 
elicits  the  requisite  information. 

(a)  1  Prest.  Abs.  268. 
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Where  any  incumbrances  are  discovered,  it  will  be 
proper  to  consider  what  indemnities  should  be  taken 
against  them»  or  whether  it  will  be  proper  to  avoid  the 
contract  altogether,  (a) 

If  the  title  turns  out  to  be  defective,  the  expenses 
of  investigating  the  title  and  of  preparing  the  convey- 
ances must  be  borne  by  the  vendor,  (b) 

The  purchaser's  solicitor  should  call  for  and  inspect 
the  counterparts  of  all  leases  and  agreements  for  leases 
mentioned  in  the  abstract ;  and  the  same  care  must 
be  taken  if  the  purchaser  has  notice  of  a  tenancy 
in  any  other  way ;  for  notice  either  of  a  lease  or  of  a 
tenancy  will  be  held  to  be  notice  of  the  interest  which 
the  tenant  has  in  the  lands ;  and  the  purchaser  will 
therefore  be  bound  by  the  covenants  and  provisions 
contained  in  the  lease,  (c)  So,  also,  wherever  there  is 
an  occupier,  a  purchaser  will  be  bound  to  inquire  into 
the  nature  of  the  occupier's  title ;  and  if  he  neglect  to 
do  so,  he  will  have  implied  notice  of  the  nature  and 
extent  of  that  title.  (^  But  where  the  possession  is 
vacant,  a  purchaser  is  not  bound  by  constructive  no- 
tice of  the  title  of  the  late  occupier.  Thus,  where 
under  an  agreement  for  an  exchange  between  A.  and 
B.,  each  occupied  part  of  the  other's  estate,  A.'s  being 
freehold  and  B/s  leasehold ;  B.  became  bankrupt, 
and  the  particulars  of  sale  of  his  estate  described  it  as 


(a)  As  to  this,  see  poU, 

(b)  Richards  v.  Barton,  l  Esp. 
N.P.C.  267.  Flureau  v.  Thomhill, 
S  W.  Bla.  1078.  Bratt  v.  Ellis  and 
Jones  V.  Dyke,    Sug   V.  &  P.  App. 

vu.  &  VUl. 

(c)  Richardson  v.  Sydenham,  2 
Vcm.  447.  Taylor  v.  Stibbert,  2  Ves. 
Jun.  437.  Eyre  v.  Dolphin,  2  Ball.  & 


B.  301.  Daniels  v,  pavison,  17  Ves. 
433.  Allen  v.  Anthony,  1  Mer.  282. 
((Q  Taylor  o.  Stibbert,  2  Ves.  Jun. 
437.  Hall  V.  Smith,  14  Ves.  426. 
Daniels  v.  Davison,  16  Ves.  249. 
S.  C.17  Ves.  433.  Allen  v.  Anthony, 
1  Mer.  282.  Taylor  v.  Baker,  5  Pri. 
306.  S.  C.  Dan.  71,  and  the  re- 
porter's note. 
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**  late  of  the  residence  of  B."  as  leasehold*  and  contain- 
ing the  number  of  acres  mentioned  in  the  lease.  The 
quantity  of  acres  was  made  up  by  the  freehold  taken 
in  exchange ;  but  the  purchaser  did  not  know  that  it 
was  freehold :  and  it  was  held^  that  this  was  not  im- 
plied notice  to  the  purchaser  of  the  agreement  for  ex- 
change, and  that  he  might  therefore  recover  in  eject- 
ment that  portion  of  B/s  estate  which  was  in  A/s  pos- 
session, (a) 

It  frequently  happens  that  a  purchaser  is  willing  to 
complete  the  contract  for  purchase  before  the  proper 
investigation  of  the  title  is  complete ;  and  he  may  fre- 
quently urge  his  solicitor  to  accept  it  before  all  the 
requisitions  of  counsel  are  complied  with.  When» 
however,  it  is  remembered,  that  on  a  future  sale  or 
mortgage  the  expense  of  all  these  uninvestigated  in- 
quiries, and  the  satisfaction  of  all  encumbrances,  will 
fall  on  the  purchaser  himself,  it  will  be  prudent  for 
the  solicitor  to  resist  the  completion  of  the  purchase 
until  every  difficulty  has  been  removed.  And  if,  in 
spite  of  his  opinion  to  the  contrary,  the  purchaser  in- 
sist on  the  acceptance  of  the  title,  the  solicitor 
should  take  a  written  authority  from  his  client  so  to 
do,  as  that  will  exonerate  him  from  all  respon- 
sibility. 

Where  the  title  is  approved,  it  will  be  then  proper 
to  instruct  counsel  to  prepare  the  purchase  deed.  In 
all  important  transactions  it  will  be  most  prudent  for 
the  solicitor  not  to  undertake  this  duty  himself;  for 
wherever  a  professional  man  gives  his  services  to  a 
client^  whether  to  prepare  a  deed  or  will,  the  law  re- 
quires that  he  shall  prepare  it  with  a  perfect  know- 

(a)  Miles  v.  Langley,   1  Russ.  &  Myl.  39. 
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ledge  of  its  legal  operation,  and  will  render  him  re- 
sponsible accordingly,  (a) 

III.    THE    DUTY    OF    COUNSEL. 

It  is  the  duty  of  the  counsel  before  whom  the  ab- 
stract is  laid,  to  decide  upon  the  validity  of  the  title. 
He  must  see  that  it  commences  at  the  proper  time; 
and  that  it  is  properly  deduced ;  he  must  consider 
whether  the  instruments  abstracted  will  effect  the 
end  proposed  in  preparing  them ;  and  whether  the 
persons  executing  them  had  the  power  effectually  so 
to  do :  he  must  see  that  the  facts  on  which  the  va- 
lidity of  the  abstract  depends  are  supported  by  the 
proper  evidence,  and  he  must  point  out  what  that 
evidence  should  be  ;  and  he  must  demand  every 
document  not  produced,  which  may  elucidate  in  any 
manner  the  state  of  the  title.  He  should  point  out 
any  defects  in  the  title,  and,  if  they  admit  of  a  remedy, 
should  propose  it ;  but  if  he  be  satisfied  of  its  validi- 
ty, he  may  state  the  most  advisable  mode  of  effect- 
ing the  sale,  mortgage,  or  charge  intended  by  the 
parties. 

The  counsel  for  the  purchaser,  mortgagee^  &c. 
should  see  that  there  is  a  clear  deduction,  as  well  of 
the  legal  as  the  equitable  estate,  and  that  all  the  par- 
ticular estates  are  determined,  or  can  be  conveyed  to 
him  or  for  his  benefit;  (b)  and  that  there  are  no  in- 
cumbrances on  the  estate,  such  as  mortgages,  an- 
nuities, rents,  crown  debts,  judgments,  statutes,  lega- 
cies, portions,  rights,  or  titles  of  dower  or  curtesy, 
or  outstanding  terms. 

(a)  See     Segrave    v.  Kirwan,    1         (6)  See  Berkley  v.  Dauh,  16  Ves. 
Beau.  166  ^^' 
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He  is  not  to  judge  of  the  prudence  of  accepting 
the  title,  he  must  simply  state  all  the  objections  to  it. 
He  must  point  out  the  facts,  and  show  the  real  state 
of  the  title.  And  he  must  always  remember,  that  he 
must  insist  on  such  a  title  for  the  purchaser  as  may 
not  only  be  quietly  enjoyed,  but  which  he  may  com- 
pel a  subsequent  purchaser  or  mortgagee  to  accept. 

On  the  examination  of  an  abstract,  counsel  should, 
in  the  first  instance  at  least,  very  rarely  call  to  his 
assistance  the  doctrines  of  presumption,  to  explain  or 
relieve  the  difficulties  which  occur  in  its  perusal. 
He  must  insist  on  direct  evidence  of  a  good  title ;  but 
if  that  cannot  be  given,  he  may  then  take  into  con* 
sideration  how  far  courts  of  justice  will  presume  that 
the  difficulties  which  he  feels  do  not  exist. 

When  other  deeds  or  instruments  are  referred  to  in 
the  abstract,  in  the  recitals  or  elsewhere,  they  must 
be  called  for  and  examined. 

All  outstanding  terms  must  be  assigned  to  attend 
the  inheritance.  The  legal  title  to  them  must  be  re- 
gularly deduced,  and  the  assignment  must  be  taken 
from  the  person  in  whom  the  legal  estate  is  vested. 

Inquiry  should  be  made  for  the  wills  of  such  per- 
sons as  have  died  seised  in  fee.  And  where  a  person 
seised  in  fee  or  in  tail  has  married,  inquiry  should  be 
made  for  his  marriage  settlement,  as  it  is  unusual  to 
marry  without  a  settlement  of  the  property  of  the  par- 
ties ;  and  an  affidavit  before  a  Master  in  Chancery  is 
sometimes  demanded,  that  no  settlement,  or  agree- 
ment for  a  settlement,  in  fact  exists. 

It  frequently  happens  that  it  is  essential  that  the 
consideration  money  shall  be  paid  in  some  particular 
manner,  or  to  particular  persons ;  and  where  this  is 
the  case,  it  will  be  the  duty  of  counsel  to  see  that  it 
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has  been  properly  paid,  and  that  the  proper  receipts 
have  been  taken  for  it.  It  will  of  course  be  seen,  in  such 
cases,  whether  the  deed  or  will  under  which  the 
money  is  paid  contains  the  usual  clause  for  making 
the  trustees'  receipts  sufficient  discharges,  (a) 

The  parcels  demand  the  strictest  attention  from  the 
conveyancing  counsel.  He  must  trace  them  with  the 
greatest  care  through  the  different  deeds,  wills,^  and 
documents  contained  in  the  abstract.  If  the  identity 
of  the  lands  to  be  sold  or  charged  with  those  in  the 
abstract  is  doubtful,  the  fact  must  be  authenticated 
by  extraneous  evidence,  as  by  the  production  of  the 
assessments  to  the  land-tax,  poor-rates,  &c.,  for  th« 
last  twenty  or  thirty  years;  and  where  these  have 
not  varied,  except  in  the  name  of  the  owner,  it  will  be 
reasonable  to  presume  the  identity  of  the  parcels,  (b) 

Counsel  should  never  rely  on  the  expressions, 
*•  fine  levied  and  recovery  suffered  accordingly.^  It 
should  be  seen,  by  the  production  of  the  proper  evi- 
dence, that  these  assurances  actually  exist. 

If  a  counsel  discover  any  defect,  it  will  of  course  be 
his  duty  to  pgint  it  out,  however  small  the  property 
may  be,  or  whatever  sum  may  be  advanced  upon  it ; 
but  his  inquiries  should  be  more  rigorous  and  exten- 
sive if  the  value  of  the  lands  is  considerable,  than  if  it 
be  trifling.  So,  also,  he  will  more  readily  accept  a 
title  which  has  recently  passed  through  the  hands  of 
several  purchasers,  than  one  which  is  quite  fresh  in 
the  market. 

A  common  report  that  a  title  is  bad,  will  also  pro- 
voke a  more  than  usually  careful  examination.  Where 
a  defect  occurs  in  an   abstract,   it  should  be  seen 

(a)  As  to  the  parts  of  deeds,  see      visions  of  Vol.  I. 
the    notes    lo   the    preliminary  di-         (6)  3  Prest.  Abs.  33. 
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whether  it  has  not  been  cured  by  adverse  possession, 
non-claim  on  a  fine,  or  by  the  release  or  confirmation 
of  the  persons  capable  of  releasing  or  confirming ;  or 
whether,  from  any  other  cause,  it  has  not  become  im- 
material,  (a) 

Where  a  valuable  consideration  is  necessary  to  the 
validity  of  the  deed,  as  in  a  bargain  and  sale^  atten* 
tion  must  be  paid  to  this  circumstance ;  but  where 
the  fact  of  payment  is  not  mentioned  in  the  deed,  it 
may,  nevertheless,  be  averred,  and  proved  Vb  have 
been  paid.  (6) 

It  should  always  be  seen  that  there  are  grantors  to 
the  deed,  who  are  properly  qualified,  both  as  to  their 
estates  and  their  personal  abilities;  that  there  are 
grantees  capable  of  receiving  a  grant ;  that  there  are 
proper  words  of  grant ;  that  there  is  a  subject  matter 
to  be  granted  which  is  sufficiently  described  ;  that  the 
estate  is  well  limited,  in  point  of  law,  and  by  proper 
and  technical  words,  and  that  it  is  not  too  remote. 

In  examining  an  abstract,  no  portion  of  legal  learn- 
ing is  so  thoroughly  essential  as  that  of  uses  and 
trusts.  It  will  always  be  particularly  necessary  to 
consider  the  operation  of  a  deed,  and  its  limitations, 
first,  as  to  its  eflTect  at  common  law,  and  next,  under 
the  Statute  of  Uses,  and,  in  particular,  in  what  person 
or  persons  the  legal  estate  is  vested.  The  rules  as  to 
the  merger  of  estates  will  also  come  into  constant 
operation  in  examining  an  abstract  of  title.  Where 
the  legal  estate  is  found  to  be  vested  in  one  person^ 
and  the  equitable  estate  in  another,  the  histories  of 
the  legal  and  equitable  titles  should  be  traced  dis- 
tinctly throughout  the  abstract.  So  the  history  of  the 
outstanding  terms  should  be  traced  distinctly  from 
that  of  the  fee,  as  this  plan  will  be  found  greatly  to 

(a)  2  Prest.  Abs.  26.  {h)  1  Prest.  Abs.  300. 
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facilitate    the   perfect  compreheDsion  of  the    exact 
state  of  the  title. 

Where  also  there  have  been  several  mortgages  of 
the  lands  which  have  been  respectively  transferred  to 
different  owners,  it  will  be  found  better  to  keep  the 
several  mortgages  distinct,  and  also  the  title  of  the 
equity  of  redemption. 

A  knowledge  of  the  rules  as  to  the  construction  of 
wills,  and  the  power  to  apply  them  to  practice,  is  also 
absolutely  necessary  in  advising  on  an  abstract.  The 
most  important  questions  constantly  arise  in  abstracts, 
on  the  wills  abstracted.  They  often  depend  on  the 
construction  of  a  single  word  ;  and  the  most  anxious 
attention  is  therefore  necessary  in  examining  every 
line  of  these  parts  of  the  abstract.  If  the  lands  are 
situated  in  Kent,  it  should  be  inquired  whether 
they  have  been  disgavelled,  as  they  are  presump- 
tively of  gavelkind  tenure;  and  it  is  to  be  re- 
membered, that  the  customary  descent  in  gavelkind 
cannot  be  applicable  to  property  not  in  existence  at 
the  time  of  the  Conquest,  (a)  When  a  deed  is  to  have 
a  peculiar  operation,  as  that  of  a  feoffment,  it  should 
be  first  seen  that  the  proper  ceremonies  have  been 
complied  with ;  and  if  a  deed  cannot  operate  in  the 
mode  in  which  it  is  intended  to  operate,  it  should  be 
seen  whether  it  may  not  take  effect  in  some  other  way. 
Thus  a  deed,  which  will  be  inoperative  as  a  grant, 
may  take  effect  as  a  bargain  and  sale,  or  a  covenant 
.to  stand  seised,  or  vice  versd.  And  a  feoffment  which 
is  defective  for  want  of  livery  of  seisin,  may  take  effect 
as  a  grant  of  the  reversion  in  the  premises ;  and  as  in 
most  titles  there  are  outstanding  terms  of  years  or 
occupation  leases^  most  instruments,  if  they  fail  to 
take  effect  as  the  intended  assurance,  will  operate 

U)  IloDgham  v.  Sandys,  QSitn.  154. 
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by  way  of  grant.  If  it  be  not  stated  in  the  ab- 
stract, it  should  always  be  inquired  whether  a  fine 
was  levied  with  proclamations,  and  whether  in  a 
recovery  there  was  a  voucher  of  the  common  vouchee. 

Any  extraordinary  occurrence  in  the  abstract  should 
always  excite  suspicion  as  to  the  title.  Thus,  if  a 
feofiinent  is  made,  a  fine  levied,  or  recovery  suffered, 
without  any  apparent  reason  for  these  assurances, 
every  possible  inquiry  as  to  the  title  should  be 
made*  (a)  And  where,  as  sometimes  happens,  a  con- 
veyance or  settlement  was  made  in  the  commence- 
ment of  the  title,  on  the  assumption  that  the  owner 
was  seised  in  fee,  and  a  recovery  was  afterwards 
suffered  on  the  discovery  that  the  owner  was  seised  in 
tail,  the  prior  title  must  always  be  demanded,  and  the 
exact  estate  of  the  owner  ascertained.  If  a  deed  is 
delivered  as  an  escrow,  it  should  be  seen  that  the  con- 
ditions have  been  performed,  and  that  the  second 
delivery  has  taken  place,  (b) 

Where  livery  of  seisin  is  essential  to  the  operation  of 
the  deed,  it  should  be  seen  that  it  Was  properly  made. 

Where  livery  is  made  or  accepted  by  attorney,  the 
instrument  which  created  the  authority  ought  to 
accompany  the  title-deeds,  or  be  within  the  power 
of  the  purchaser ;  and  it  should  be  seen  that  the 
feoffor  was  living  at,  or  after,  the  time  of  livery  by 
his  attorney ;  and  if  the  feoffee  received  livery  by  his 
attorney,  it  should  be  seen  that  he  was  living.  The 
letter  of  attorney  must  be  by  deed,  (c) 

(a)  1  Prest.  Abs.  364.  Stew.  Cont.  fiyth.  253. 

(h)  For  the  late  rules    as  to   es-  (c)  1  Prest  Abs.  293 ;  Co.  Litt,  52 

crowSy  see  Doe  d,  OaraoDs  v.  Knight,  a.     Rowe  v.  Power,    2  N.  R.  34. 

5  B.  &  C.   671 ;     8  Dow.  &  Ry.  Freeman  d.  Vernon  v.  West,  2  Wils. 

348.    Johnson  and  others  v.  Baker,  165.    Roe  d,  Heale  v,  Rashleigh,  2 

4  B.  &  A.  440.     Murray  v.  Earl  of  B.  &  A.  156. 
Stair,    2  B.  &  C.  82;    6  Park.  & 
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Where  a  deed  requires  enrolment,  either  by  positive 
statute  law,  or  by  the  provision  of  a  power,  or  other- 
wise,  counsel  should  see  that  the  deed  has  been  duly 
enrolled. 

Thus,  a  bargain  and  sale  taking  effect  under  the 
statute  of  ^7  H.  VIII.  c.  10,  must,  under  Hie  27  H^  VIIL 
c.  16,  be  enrolled  within  six  lunar  months  fronH  the 
date  thereof,  which  is  computed  exclusive  c^  the  day 
of  the  date,  and  inclusive  of  the  last  day  of  the  six 
months ;  and  if  the  deed  be  duly  enrolled,  the  deaths 
of  the  parties  before  the  enrolment  will  not  affect  the 
validity  of  the  deed,  (a) 

So  also  bargains  and  sales  of  the  real  estate  of  a 
bankrupt  must  be  enrolled,  under  the  6  Geo.  IV.  c.  16. 
(V)  Under  the  old  bankrupt  acts,  bargains  and  sales  of 
estates  tail  were  required  to  be  enrolled  Withih  six 
months  after  the  date  thereof ;  (c)  but  no  time  ^as 
specified  for  the  enrolment  of  bargains  and  sales  of 
other  property,  (d)  But  by  the  late  act,  no  time  is 
mentioned ;  so  that  it  is  immaterial  whether  the  bar- 
gain and  sale  of  any  real  property  be  enrolled  before 
or  after  the  expiration  of  six  months,  or  in  the  lifetime 
of  the  bankrupt,  or  after  his  decease;  but  it  would 
seem  that  it  should  be  enrolled  in  the  lifetime  of  the 
bargainees,  or  one  of  them,  (e) 

Mr.  Eden,  in  his  useful  work  on  the  bankrupt 
laws,(/)  lays  it  down,  that  the  bargain  and  sale  must 
be  enrolled  within  six  lunar  months  after  its  date,  it 
being  governed  by  the  Statute  of  Enrolments,  (g)  This 
opinion  is,  however,  incorrect,  as  the  Statute  of  Enrol- 


(a)  1  Prest.  Abs.  288.  {e)  Sec   1  PresL  Abs.  889 ;    aud 

(6)  88.  64.  65.  68.  Hawkins  v.  Kemp,  8  East,  410. 

(c)  21  Jac.  1.  c.  19.  s.  12.  (/)  p.  S«5. 

W)  See  IS  Eliz.  c.  7.  (g)  87  Hen.  VIII.  c.  16. 
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xaents  only  applies  to  bargams.  and  sales,  under  the 
Statute  of  Uses^  and  not  to  bargains  and  sales  under 
any  other  statute. 

An  enrolment  pursuant  to  the  Statute  of  Enrol- 
menta,  relates  back  to  the  date  of  the  deed ;  but  an 
enrolment  pursuant  to  the  Bankrupt  Act  does  not,  it 
having  been  repeatedly  held^  that,  in  a  declaration 
upon  a  demise  made  after  the  indenture,  and  before 
the  enrolment,  the  demise  was  insufficient  to  entitle 
the  lessor  of  the  plaintiff  to  recover,  for  no  estate 
passes  until  enrolment,  (a) 

By  the  6  Geo.  IV.  c.  16,  s.  64,  it  is  ei:^acted,  that  if 
the  bankrupt's  lands  are  situate  in  a  colpny,  the  )$lws  of 
which  would  require  a  deed  conveying  the  bankrupt'si 
real  estate  to  be  enrolled,  the  same  shall  be  enrolled 
according  to  the  laws  of  such  colony. 

Soj,  when  deeds  are  required  to  b?  enrolled  MUfter 
the  Land-tax  Acts,  Incloaure  Acts,  &c.,  it  mqst  b^ 
seen  that  this  ceremony  has  beeu  duly  complied  with. 

In  examining  the  abstract  of  a  deed,  it  should  always 
be  seen  that  it  is  stated  to  be  executed  by  the  proper 
parties^  and  that  the  execution  is  duly  atteste(|.  The 
attestation  is  particularly  iqoportant  in  madern  deed^ ; 
and  the  want  of  such  attestation  ought  to  be  coQside|*ed 
as  rendering  it  pecessary  that  there  should  be  a  pew 
attestation  by  the  witnesses,  if  living;  and  if  they  be 
dead,  there  should  be  a  further  conveyance  from  the 
parties,  as  to  whom  there  is  not  any  attestation,  or 
there  is  not  a  sufficient  attestation,  or  by  those  whp 
represent  them,  (b)     But  in  ancient  deeds,  that  is  to 

(a)  Perry   v.    Borers,  T.  Jones,  Co.  166  b« 

196 ;  1  Vent.  360.    BennjBtt  v.  Qan-  (b)  1  Prest.  Abs.  276 ;    and   see 

dy,  Carth.  178 ;    and  see  Elliot  v,  Bryant  v.  Busk,  4  Russ.  4.  stated 

Danby,  12  Mod.  a;    Digge's  case,  1  pott.  Chap.  XX. 

E  2 
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say,  deeds  thirty  years  old,  (which  prove  themselves,) 
evidence  of  the  attestation  is  not  necessary. 

Where  a  particular  mode  of  execution  and  attesta- 
tion is  required,  as,  for  instance,  in  the  exercise  of  a 
power,  it  must  be  carefully  seen  that  the  deed  or  in- 
strument is  executed  and  attested  accordingly.  Where 
a  deed  is  required  to  be  under  hand  and  seal,  it  must 
be  signed  as  well  as  sealed  and  delivered  by  the 
party,  (a)  and  the  circumstances  of  the  due  execution 
and  attestation  must  appear  as  substantive  and  exter- 
nal facts  in  the  attestation.  (&)  It  seems  also  that  the 
attestation  should  also  specify  by  whom  the  deed,  &c. 
made  in  the  exercise  of  such  a  power^  is  signed,  sealed, 
and  delivered,  (c) 

Where  attestation  is  not  required,'  the  fact  of  sig- 
nature may  be  proved  aliunde;  and  if  the  deed  is 
thirty  years  old,  and  it  appears  to  have  been  signed, 
the  presumption  of  signature  may  be  relied  on,  since 
a  jury  would  consider  the  signature  as  having  taken 
place  at  the  time  of  sealing  and  delivery,  (df) 

So,  where  attestation  is  required  by  the  power,  and 
not  performed,  the  deeds  may  be  good  in  equity  on  the 
ground  of  contract,  although  inoperative  at  law ;  but 
a  defective  execution  of  a  power  by  a  married  woman, 
would  hardly  be  supported  even  in  equity,  (e) 

In  all  modern  deeds^  there  should  not  only  be  a 
receipt  for  the  consideration-money  in  the  body  of  the 
deed,  but  also  a  receipt  for  the  same,  endorsed  on  the 
deed ;  and  the  absence  of  such  a  receipt,  according  to 
Mr.  Preston's  opinion,  is  notice,  in  equity,  that  the 

(a)  Birde  v.  Stride,  J.  Bridg.  SI,  (</)  1  Prest.  Abs.  286.     As  to  the 
cit  necessity  of  sigaature  in  ordinary 

(b)  Sug.  Pow.  245.  deeds,  aeeon^e,  p.  18. 

(c)  1  Prest.  Abs.  285.  (e)  1  Prest.  Abs.  286. 
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consideration  has  not  been  paid,  (a)  But  in  titles  de« 
pending  on  ancient  deeds,  that  is,  deeds  made  twenty 
years  ago,  or  upwards,  where  the  possession  has  been 
enjoyed  under  the  deed,  the  payment  of  the  money 
will  be  presumed.  So  also,  where  mortgage-money 
is  paid  at  one  time,  and  a  re-conveyance  is  afterwards 
taken,  or  in  similar  cases,  the  receipt  in  the  body  of 
the  deed  may  be  depended  on.  (b) 

Although,  in  general,  counsel  are  not  accountable 
for  what  does  not  appear  on  the  abstract,  this  is  not 
always  understood  by  the  parties  interested,  particu- 
larly when  a  person  is  employed  as  standing  counsel 
for  the  family.  In  many  cases  it  is  proper,  and  in 
some  it  is  the  duty  of  counsel  to  express  his  opinion 
so  as  to  take  from  himself  any  responsibility  from 
what  does  not  appear  on  the  abstract,  (c)  If  counsel 
discover  an  imjnediate  flaw  in  the  title,  it  may  some- 
times be  proper  to  keep  it  from  the  purchaser,  and  in- 
form the  vendor  of  it.  (d) 

It  is  proper  to  observe,  that  although  counsel  ap- 
prove of  a  title,  yet  a  purchaser  is  not  bound  by  his 
decision,  nor  is  it  a  waiver  of  all  reasonable  objections ; 
and  the  purchaser  may  either  take  an  opinion  from 
some  other  counsel,  or  the  one  first  consulted  may 
correct  his  error  in  a  further  opinion ;  (e)  and,  on  the 
other  hand,  a  purchaser  will  be  bound  to  accept  a 
good  title,  although  his  counsel  disapprove  of  it.  (/) 
And  when  one  of  the  terms  of  an  agreement  was,  that 
the  contract  should  be  void  if  the  purchaser's  counsel 
should  be  of  opinion  that  a  marketable  title  could  not 

(a)  But  see  aniCy  p.  9  and  21.  Ves.  514;  Sug.  V.  &  P.  305,  eighth 

(6)  S  Prest.  Abs.  10.  edition. 

(c)  Butlers  Prac.  Obs.  M.S.S.  (/)  Lewis  v.  Lecbmere,  10  Mod. 

{d)  Ibid.  505. 

(e)  Deverell  v.  Lord  Bohon,  18 
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be  made  by  a  certain  time,  and  the  counsel  waB  of  tbat 
opinion,  a  bill  by  the  purchaser  for  a  specific  per- 
formance with  a  compensation,  was  dismissed  with 
costs-;  and  an  applicatioTi  afterwards  made  by 'the 
plainti'ff,  that  his  deposit-money  tnight  be  set  off 
against  the  defendant's  costs,  and  the  surplus  (if  any) 
paid  to  him,  was  refused,  with  costs,  {a)  In  an  action 
to  recover  the  deposit,  no  new  objection  can  be  taken 
to  the  title,  "^ich,  if  frreviously  taken>  might  have 
been  removed.  (A) 

(a)  Williams  v.  Edwards,  S  Sim.         (6)  Todd  v.  Hoggart,  1  Moo.  & 
78.  Mai.  138. 


CHAPTER  III 


OF  THE  GENERAL  NATURE  OF  THE  TITLE  WHICH 

MUST  BE  PRODUCED. 

It  will  now  be  proper  to  consider  the  nature  of  the 
title  which  must  be  produced  ;  and  J  shall  first  make 
some  observations  applicable  to  its  general  nature ; 
shall  next  inquire  into  the  tim^  at  which  it  should 
commence;  and  then  give  the  particular  rules  ap- 
plicable to  every  ordinary  species  of  title. 

A  pvty  who  agrees  to  sell,  mortgage,  or  charge  his 
property,  virtually  stipulates  in  law  to  make  a  good 
title;  (a)  and  he  generally  enters  into  an  express 
agreement  so  to  do. 

It  is  isaid  that  on  ;a  mortgage  it  is  sufficient  to 
produce  a  good  holding  title,  but  that  on  a  sale  it  will 
be  necessary  to  show  a  marketable  title ;  but  the  dis- 
tinction rests  on  very  slight  grounds,  as  the  same  ob- 
jections may  be  made  to  a  title  in  the  one  case  as  in  the 
other,  and  in  practice  the  former  is  examined  with 
equal  strictness  as  the  latter. 

A  purchaser  will  not  be  compelled  to  take  a  doubt- 
Co)  Sug.  V.  &  P,  305, 8th  «d. 
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fill  title,  (a)  nor  an  equitable  title,  (b)  The  title 
should,  in  fact,  be  free  from  suspicion,  (c)  and  will 
not  be  forced  on  a  purchaser,  either  at  law  or  in 
equity,  if  he  can  only  acquire  it  by  litigation  and  ju- 
dicial decision ;  (d)  and  a  case  will  not  be  directed  to 
the  judges  as  to  the  title,  unless  the  purchaser  be 
willing  that  it  should  be  so  directed,  (e) 

A  court  of  equity  will  not  now,  as  formerly,  de- 
cide whether  a  title  is  good  or  bad.  It  will  merely 
pronounce  whether  it  is  such  a  title  as  the  purchaser 
should  accept,  or  a  marketable  title.  (/)  The  modern 
rule^  although  it  has  frequently,  met  with  disapproba- 
tion, is  now  firmly  established,  (g)  It  seems  to  have 
been  first  introduced  by  Sir  Joseph  Jekyll,  M.R.  (A) 
although  Lord  Eldon  has  said  it  commenced  in  the 
case  of  Shapland  v.  Smith,  (t) 

The  distinction  between  an  unmarketable  title  and 
a  bad  title  does  not,  however,  prevail  at  law ;  for  there 
every  title  which  is  not  proved  to  be  bad  is  considered 
marketable,  (k) 

In  a  case  at  nisi  prius,  (/)  Lord  Kenyon  said,  that  it 
had  been  solemnly  adjudged^  that  if  a  party  sells  an 


(a)  StapyltOD  V.  Scott,  16  Ves.  27S. 
Jervoise  v.  Duke  of  Northumberland, 
1  Jac.  &  W.  559.  Sloper  v.  Fish,  3 
Ves.  &  B.  145.  Marlow  v.  Smith,  2 
P.  W.  198.  Price  v.  Strange,  6  Mad. 
159. 

(b)  Cooper  v.  Deune,  4  B.,C.  C.  80. 
Trent  v.  Banning,  10  Ves.  500.  Shef- 
field V.  Lord  Mulgave,  2  Ves.  Jun. 
526. 

(c)  2  Ves.  59. 

{d)  Price  v.  Strange,  6  Madd.  159. 
See  also  Elliott  v.  Pott,  3  Bli.  145. 
Hartley  v.  Pehall,  1  Peake's,  N.  P.  C. 
ITS. 


(e)  Roake  v.  Kidd,  5  Ves.  647.  Sug. 
V.  &  P.  314,  8th  ed. 

(/)  Vancouver  v.  Bliss,  11  Ves. 
258—465. 

(£)  See  Stapylton  v.  Scott,  16  Ves. 
272.  Sloper  v.  Fish,  2  Ves.  &  B.  149. 
Briscoe  tk  Perkins,  1  Ves.  &  B.  493. 
Jervoise  v.  Duke  of  Northumberland, 
1  Jac.  &  Walk.  569.  576.  Price  v. 
Strange,  6  Madd.  159. 

(fi)  Marlow  v.  Smith,  2  P.  W.  198. 

(i)  1  B.  C.  C.  75. 

(k)  See  6  Taunt.  274. 

(0  Thomson  v.  Miles,  1  Esp,  184. 
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estate  without  having  title,  but,  before  he  is  called 
upon  to  make  a  conveyance,  by  a  private  act  of  parlia- 
ment gets  such  an  estate  as  will  enable  him  to  make  a 
title,  that  that  is  sufficient ;  and  that  when  a  plaintiff 
was  able  to  make  a  title,  and  was  never  applied  to  by 
the  defendant  for  it^  that  he  should  not  be  allowed  to 
set  up  against  the  plaintiff  a  want  of  title,  though  the 
power  of  making  that  title  was  obtained  after  the 
action  brought.  But  where  a  man  contracted  to  grant 
to  another  a  lease  to  hold  from  a  certain  day,  and  the 
intended  lessor  could  show  no  title  on  that  day,  the 
purchaser  was  at  law  allowed  to  rescind  his  contract, 
although  no  time  for  granting  the  lease  was  expressly 
fixed  in  the  agreement,  (a) 

A  different  rule,  however,  clearly  prevails  in  a  court 
of  equity ;  for  although  the  inclination  of  a  court  of 
equity  is  in  favour  of  a  vendee,  and  it  insists  upon  the 
vendor  furnishing  an  unexceptionable  title,  (Ji)  it  is 
not  necessary  that  he  should  have  a  perfect  title  at 
the  time  of  entering  into  the  agreement ;  for  if  he  can 
perfect  it  before  the  Master's  report,  (c)  or  even  on  the 
hearing  of  further  directions^  {d)  it  will  be  sufficient, 
although  the  doctrine  will  hardly  be  carried  fur- 
ther, (e)  But  where  the  title  is  not  clear  on  the 
abstract  at  the  time  of  filing  the  bill,  costs  will  not 
be  given,  although  it  has  been  established  before 
the  Master,  (/)  and  the  court  will  not  suspend  the 

(d)  Roper  V.  Coombes,  6  B.  &  C.  Langford  v.  Pitt,  S  P.  Wins.  629. 

534 ;  Bartlett  v.  Tuchin,  0  Taunt.  {d)  Paton  v.  Rogers,  0  Madd.  350. 

259,  S.  C.  1  Marsh.  583;  and  see  (e)  Lechmere  v.  Brasier,  3  Jac.  & 

ante^  pp.  37,  38.  W.  389. 

(6)  Burroughs  v.  Oakley,  3  Swanst  (/)  Reynolds  v.  Blake,  3  Sim.  & 

159.  Stu.  117.    Paton  V.  Rogers,  ubi  tup. 

(c)  Mortlock  w.  BuUer,  10  Vcs.  315.      Lewin  v.  Guest,  1  Russ.  325.    

Emery  v.  Growcock,  Sug.  V.  &  P.  513.  v.  Collingc,  3  Ves.  &  B.  143,  n. 
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contract  witli  tt  view  to  future  proceedings  to  perfect 
the  title,  (a)  But  the  costs  will  be  thrown  upon  the 
purchaser,  though  the  Master  reports  that  a  good  title 
was  not  shown  till  after  the  filing  t^  4&e  faille  if  that 
finding  proeeeded  on  the  ground  that  certain  evidence 
has  not  been  pieviously  furnished  which  the  vendor 
had  offi^ed  to  produce^  but  wihich  ^bad  not  been  actu* 
ally  produced  before  the  institution  of  the  suit,  in  con* 
sequence  of  the  purchaser  insisting  upon  other  and 
unsubstantial  objections.  (6) 

An  abstract,  we  henre  seen,  ^will  be  complete  in  equity 
whenever  it  appears.that,  on  certain  acts  done^  the  legal 
and  the  equitable  estates  will  be  in  the  purchaser*  (c) 

This  rule,  however,  is  properly  confined  to  cases 
where  the  vendor,  and  persons  who  are  trustees  for 
him,  can  :make  a  title ;  for  if  the  concurrence  of  a 
stranger  is  necessary,  and  he  is  not  bound  to  join,  the 
abstract  cannot  be  deemed  perfect  until  it  shows  that 
he  has  given  perfection  to  the  title.  Thus,  where  Jt 
was  necessary,  in  order  to  perfect  a  title,  that  a  recovery 
should  be  sufiered  for  the  purpose  of  barring  an  old 
estate  tail,  vested  in  a  person  who  was  not  a  trustee 
far  the  vendor,  the  deed  making  the  tenant  to  the 
fnnecipe  and  tiie  warrant  far  suffering  the  recovery, 
were  executed  before  the  filing  of  the  bill  for  specific 
performance,  but  the  recovery  was  not  completed  till 
a  few  days  afterwards ;  it  was  held  that  a  good  title 
was  not  shown  before  the  commencement  of  the  suit,  (d) 

A  distinction  has  been  taken  between  questions  of 


(a)  Esdaile  v.  Stephenson,  6  Madd.  &  W.  49 1. 

&  Gekl.  366.  (d)  Lewin  t7.  Guest^  1  Russ.  325. 

(6)  Long «.  CoUier,  4  Russ.  269.  And  see  Esdaile  v.  Stephenson,  6 

(c)  Ante^  p.  1.   Braybrooke  v.  In»-  Madd.  &  Geld.  366,  stated  po$t,  p.  59. 

kip,  8  Vcs.  436;  16  Ves.  381 ;  IJ, 
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title^  aad  tboae  wiiidb^  are  mere  questions  of  canvegance  ; 
the  latter  class  will  'not  be  of  a  fatal  nature,  and  cannot 
^operly  be  enlertaified  by  the  coart.  Thus  judg* 
sients  and  annuities  are  not  considered  oTsjectioiis  to 
the  title,  but  to  the  conveyance ;  (a)  and  although  an- 
nuities and  other  charges  on  the  property  are,  in  fact, 
of  a  much  greater  amount  than  the  valve  of  the  estate, 
this  will  not  be  an  objection  to  the  title,  but  a  mere 
question  of  conveyance,  {b)  So,  also,  mortgages  are 
considered  in  the  same  light,  as  mere  questians  of  con* 
veyance.  (c) 

And  where  an  ^exception  was  taken  to  a  Master's 
report  in  favour  of  a  title,  and  it  was  urged  that  a  good 
title  oould  not  be  made  in  consequence  of  a  term 
attendant  on  the  inheritai^ce  being  outstanding,  which 
was  vested  in  a  lunatic, .  and  that  as  no  commission  of 
lunacy  had  issued,  no  assignment  of  it  could  be  ob* 
tained ;  this  was  held  by  Sir  W.  Grants  M.  R.  to  be 
a  question  of  conveyance  and  not  of  title,  as  the  vendor 
bad  vested  in  bim,  legally  or  eqoitaby,  all  the  int^est 
in  the  estate,  (d)  But  where  a  necessary  party  to  a 
title  is  neither  at  law  nor  in  equity  under  the  control  of 
the  vendor,  the  Master  ought  to  report  against  the 
title,  unless  there  be  .produced  to  him  a  >legal  or  equi- 
table obligation  on  the  part  of  die  stranger  Xo  join  in 
the  conveyance,  (e)  And  it  seems  clear,  that  if  the 
vendor  has  a  right  to  call  upon  a  (party  to  join  in  a 
conveyance,  this  is  a  matter  of  conve3rance ;  if  he  have 
no  right,  it  is  a  matter  of  title.  (/) 

(a)  Boothby  v.Walker,  1  Madd.  199.  {e)  Esdaile  v.  Stephenson,  6  Madd. 

(()  Berkeley  V.  Daub,  Id  Ves.  880.  &  Geld.  9^.    And   see   Lewin  v. 

(c)  Townsend  v.  Cbampemown,  1  Guest,  ante,  p.  58.     ' 

Yo.  &  Jerv.  449.  (/)  Odder  v.  Ruifin,  1  Madd.  Cha. 

{d)  Berkeley   v.  Dauh,    16  Ves.  440.    And  see  Onierod  v.  Hardman, 

380.  5  Ves.  722,^ 
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In  accordance  with  these  principles,  a  Master's  re- 
port that  A.  with  the  concurrence  of  B.  can  make  a 
good  title,  is  incorrect,  and  exceeds  his  authority ;  the 
report  should  be  that  the  title  is  good  or  bad,  and  he 
should  not  report  upon  the  conveyance,  (a)  Therefore, 
where  the  title  is  clear,  but  there  are  terms  or  incum- 
brances to  be  got  in^  the  Master  reports  in  favour  of 
the  title,  and  a  reference  is  then  made  to  him  to  ap- 
prove a  conveyance,  and  then  the  question  as  to  the 
parties  to  a  proper  conveyance  is  entertained.  But 
where  a  legal  fee  is  outstanding,  which  was  vested 
long  since  in  persons  who  would  now  be  trustees  for 
the  vendor,  and  the  abstract  does  not  show  in  whom 
that  legal  fee  is  at  present,  the  objection  is  a  matter  of 
title,  and  not  of  conveyance,  (b) 

There  can  be  no  mathematical  certainty  in  a  title  ; 
a  moral  certainty  is  sufficient,  (c)  and  mere  possibili- 
ties that  the  title  will  be  disturbed,  as  suggestions 
of  old  entails  or  doubts  what  issue  persons  have  left, 
will  not  be  considered  as  substantial  objections  to  the 
title.  (^  But  if  a  claim  exist  unsatisfied,  the  impro- 
bability of  its  being  enforced  will  not  render  the  title 
valid. 

Thus,  where  the  objection  to  the  title  was^  that 
there  was  a  reservation  of  salt-works  and  mines,  in 
1704,  with  a  right  of  entry,  though  no  instance  of  any 
claim  was  known,  and  the  title  had  been  transferred 
in  1791,  without  any  such  reservation  upon  the  usual 
covenants,  it  was  held  to  be  an  objection,  giving  a 

(a)  Lewis  v.  Loxham,  S  Meriv.  429.  Ves.  467. 

(6)  Wynne  i;.  Griffith,  1  Russ.  283.  (cQ  Dyke   v.   Sylvester,    12  Ves. 

(c)  Hilary  v.  Waller,  12  Ves.  252.  126.    Briscoe  v.  Perkins,  1  Ves.  &  B. 

Kingsley  v.  Young,    17  Ves.    473.  493.   McQueen  v,  Farquhar,  8  Ves. 

Lyddal  w.  Weston,   2  Atk.   19;     11  467;    Sug.  V.  &  P.  325,  8th  ed. 
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right  of  compensation^  as  the  purchaser  did  not  insist 
further,  (a)  So^  also,  an  act  of  bankruptcy  will  be  an 
objection  to  a  title,  without  showing  a  debt  upon  which 
a  commission  could  issue,  (b)  But  the  mere  fact  that 
a  suit  has  been  subsequently  instituted,  and  is  de- 
pending, in  which  part  of  the  lands  are  claimed  ad- 
versely to  the  vendor,  is  not  a  sufficient  reason  for  re- 
porting that  a  good  title  cannot  be  made.(c) 

The  strict  rule  seems  to  be,  that  the  vendor  must 
procure  the  fee  to  be  vested  either  in  himself  or  a 
trustee  for  him,  and  that  a  purchaser  is  not  compel- 
lable to  bear  the  expense  of  a  long  conveyance,  on  ac- 
count of  the  legal  estate  having  been  outstanding  for 
a  length  of  time,  or  of  the  estate  being  subject  to  in- 
cumbrances which  are  to  be  paid  off.  (d)  It  is  not, 
however,  very  usual  to  insist  upon  this,  unless  the 
title  can  be  perfected  without  a  private  act  of  parlia- 
ment ;  in  which  case,  the  expense  of  obtaining  it  is 
always  borne  by  the  vendor,  (e) 

If  a  purchaser  takes  possession  of  an  estate  according 
to  his  contract,  he  does  not  thereby  waive  his  right  to  a 
good  title ;  and  a  decree  for  specific  performance,  with- 
out a  good  title,  will  not  be  pronounced  against  him, 
although  the  property  may  have  become  greatly  dete- 
riorated in  his  hands.  (/)  The  general  rule,  however, 
is,  that  the  circumstance  of  a  purchaser  taking  posses- 
sion, implies  an  approval  of  the  title  and  a  consequent 

(a)  Seaman  v.  Vawdiey,   16  Ves.      160;    and  see  Sug.  V.  &  P.  S96, 
S90;   but   see  Lyddal  v,  Weston,      8th  ed. 

ante,  p.  60.  (d)  See  1  H.  Bla.  969. 

(b)  Lowes  ▼.  Lush,  14  Ves.  547.         (e)  Sug.   V.     &  P.     S87,     8th 
Franklin  v.  Lord  Brownlow,  14  Ves.     ed. 

550.  (/)  Stevens  v.  Guppy,  3  Russ. 

(c)  Osbaldeston  v.  Askew,  1  Russ.      171. 
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waiver  of  the  right  to  urge  ohjectioQs'to  it.  (a)  But  if 
the  vendor,  suhsequently  to  the  entry  qf  the  purchaser^ 
treat  with  him  for  a  compromise  of  objectioiis  raised 
by  him  to  the  title,  he  will  not  be  bound  by  his  entry 
into  possession,  (b) 

So,  where  in  an  agreement  for  the  purchase  of  an 
estate,  the  purchaser  stipulated  to  pay  the  residue  of 
the  purchase-money  on  a  specified  day,  upon  the  Teih 
dor's  making  a  good  title  ;  or  otherwise,  if  such  title 
should  not  be  then  completed ;  upon  his  ezeouting  a 
bond  to  complete  such  title,  and  to  convey  the  estate 
as  soon  as  the  same  oould  be  completed  ;  the  vendor 
is  bound  to  show  a  good  title,  and  till  a  good  title  be 
shown,  the  purchaser,  though  he  had  entered  into 
possession,  is  not  bound  to  pay  the  purchase-mo<» 
ney.  (c)  A  purchaser  who  has  not  been  in  possession, 
is  bound  to  pay  interest  on  the  purchase-money,  and 
take  the  rents  and  profits  only  from  the  time  when 
a  good  title  is  shown,  and  not  from  the  time  fixed 
by  the  agreement  for  the  completion  of  the  pur- 
chase, (d) 

A  person  who  purchases  two  lots,  is  not  justified  in 
refusing  to  perform  his  contract  for  the  purchase  of  the 
second  lot,  because  a  good  title  is  not  shown  to  the 
first  lot.  (e) 

Where  a  title  is  submitted  to  the  opinion  of  the 


(a)  Burnell  v.  Brown,  1  Jac.  &  W.  son,   4  J.  B.  Moo.  73.    Siig.  V.  & 

168*    Wilson  V.  Chapham,  \  Jac.  &  P.  10, 11.  Morris  v.  McNeil,  9  Euss. 

W.  S6.  Fleetwood  v.  Green,  15  Ves.  (KM. 

594.  Margravine  of  Anspach  v.  Noel,  (c)  Clarke  v.  Faux,  3  Russ.  320* 

1  Madd.  310*  Qi)  Jones  v.  Mudd,  4  Russ.  118. 

(6)  Calcraftv.  Roebuck,  1  Ves.  Jun.  Monkv,  Huskisson,  4  Euss.  191,  n. 

921 ;   and  see  Burroughs  v.  Oakley,  (e)  Lewin  v.  Guest,  1  Russ.  325. 
3  Swanst.    159;     Salmon  v.   Wat- 
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court,  the  purchaser  is  bound  by  that  opinion,  and 
cannot  object  to  take  the  title  on  the  gfound  that  the 
difficulty  of  the  question  on  which  it  depends  fur- 
nishes a  sufficient  objection  to  completing  the  pur- 
chase, (a) 

(a)  Rushtou  V.  Craven,  12  Pri.  599. 


CHAPTER  IV. 


OF  THE  COMMENCEMENT  OF  ABSTRACTS  OF  TITLE. 


Evert  abstract  of  title  to  real  property  must  com- 
mence at  the  least  sixty  years  back,  and  no  purchaser 
can  be  compelled  to  take  a  title  which  commences 
earlier,  because  the  Statute  of  Limitations  cannot  in  a 
shorter  period  confer  a  title,  (a)  This  period  is  fixed 
from  analogy  to  the  32  Hen.  VIII.  c.  2.  s.  I,  limiting 
the  term  for  bringing  a  writ  of  right. 

If  it  be  possible,  the  abstract  should  commence  with 
a  purchase  deed,  will,  or  settlement,  by  which  it  ap- 
peara  that  the  person  from  whom  the  title  was  derived 
was  seised  in  fee. 

In  some  instances  it  will  not  be  sufficient  to  show 
simply  a  title  of  sixty  years,  but  a  title  prior  to  that 
period  must  be  produced. 

Thus  if  the  abstract  commences  with  a  recovery 
deed    or  any  other  instrument  relating  to  an  estate 

(tf)  Paine  v.  Meller,  6  Ves.  351.  430.  Sug.  V.  &  P.  304,  8th  edition. 
32  Hen.  VIII.  c.  2.  21  Jac.  I.  c.  16.  Fort  v.  Clarke,  1  Russ.  601,  stated 
And  see  Barnwell  v.  Harris,  1  Taunt,     pott. 
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tail,  it  will  be  proper  to  show  the  creation  of  the  estate 
tail  which  is  barred  by  it ;  although  the  non -production 
of  this  evidence  will  not  render  the  title  invalid,  (a) 

So  if  a  title  commences  with  a  fine,  by  which  an 
estate  tail  is  barred,  the  creation  of  the  estate  tail 
should  be  shown.  A  fine  should  only  be  adopted 
when  the  tenant  in  tail  is  also  seised  of  the  remainder 
or  reversion  in  fee ;  in  which  case,  unless  a  purchaser 
can  show  the  existence  of  some  incumbrances  on  the 
remainder  or  reversion,  which  of  course  would  not  be 
barred  by  the  fine,  but  accelerated^  he  must  accept  the 
title  under  the  fine  with  proclamations,  and  cannot 
insist  on  a  recovery,  (b)  unless  he  will  pay  the  ex- 
pense of  it. 

When  a  title  commences  with  a  fine  and  a  deed  to 
lead  the  uses,  for  the  avowed  purpose  of  barring  an 
entail,  and  no  estate  tail  appears  to  exist,  it  would 
seem  that  if  there  was  in  fact  no  estate  tail,  the  title 
would  not  be  bad  on  this  account,  (e) 

Thus,  also,  if  it  commences  with  an  appointment, 
the  deed  or  will  creating  the  power  must  be  shown, 
in  order  to  prove  the  due  execution  thereof;  but  if  the 
recital  of  the  deed  or  will  is  full  and  satisfactory,  this, 
in  default  of  other  evidence,  may  be  deemed  satis- 
factory, (d) 

If  the  property  is  derived  from  the  grant  of  the 
crown,  the  original  grant  should  be  shown,  in  order 
that  it  may  be  seen  that  there  is  no  remainder  or  re- 
version reserved  by  the  crown,  which^  it  is  to  be  re- 
membered, cannot  be  barred  by  recovery.  But  the 
vendor  need  not  show  the  intermediate  deeds,  &c.  be- 

(a)  Coiissmaker  v,  Sewel,  Sug.  V.         (6)  Spetling  v.  Trevor,  7  Ves.  497. 
&  P.  App.  Nouaille  v.  Greenwood,         (r)  1  Prest.  Abs.  857. 
Turn.  26.  (rf)  1  Prest.  Abs.  7,  249. 
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tween  the  grant  and  the  period  at  which,  by  the  o^rdi^o 
nary  rules  of  practice!^  thje  evidence  of  his  title  should 
commence,  (a) 

If  the  abstract  commence  with  a  settlement,  which 
is  made  in  pursuance  of  articles,  it  is  proper  to  caKl  {&§ 
the  articles,  that  it  may  be  seen  whether  the  sekde^ 

ment  is  in  conformity  with  tiiem. 

* 

Where  an  old  deed  recites  prior  deeds,  and  the 
seller  is  unable  to  procure  the  instruments  recited,  the 
true  inquiry  is,  whether  the  absence  of  the  deeds  re^ 
cited  throws  any  reasonable  doubt  upon  the  tide. 
Where  there  is  a  sixty  years^  title  without  the  aid  of 
the  recited  deeds,  and  no  circumstance  to  repel  the 
presumption  in  favour  of  the  title,  the  court  will  conir 
pel  the  purchaser  to  accept  it.  (b) 

Where  the  abstract  commences  with  a  settllement 
under  which  a  wife  claims  as  tenant  in  tail,  the  prior 
title  should  be  shown,  in  order  that  it  may  appear  that 
the  wife  was  the  owner  of  the  Iands»  and  not  tenant  in 
tail  ej^  pravmone  viri,  in  which  case  she  could  not  bar 
the  entail,  unless  the  heirs  inheritable  under  the  eni- 
tail  should  join  in  the  recovery,  (c) 

Where  the  abstract  commences  with  an  execut»Mi 
of  a  trust,  the  deed  creating  the  trust  should  be  pro^ 
duced. (d) 

If  the  parcels  are  described  as  purchased  of  a  par- 
ticular person,  it  is  usual,  if  practicable>  to  shqw  thev 
purchase  deeds,  to  make  out  the  description  of  the 
parcels,  (c) 

Where  a  title  is  derived  through  a  long  chain  of 
descents,  the    property  having  remained  fon  a   coui- 

(a)  1   Prest  Abs.  5.  80.  850,  and         (c)  11  Hen.  VII.  c.  90» 
P^^*  (d)  1  Prest  Abs.  9. 

(6)  Prosser  v.  Watts,  6  Mad.  59.  (e)  1  Prest.  Abs.  19. 
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sid€iraib)6»  firide  in  tb^  same  faiSiily,  k  k  sotnfetriMted  ne- 
d€$siAsii7  to  g&  back  for  a  longer  period  thste  aiix4!y  years, 
for  the  purpose  of  dsoertaiHiiAgf  the  fit's t  purchaser,  (a) 

If  the  first  deed  ki  the  abstract  refei^  to  a^  persoti 
(ilaidiing  as  devisee,  i^Hiity  si^^yuld  be  itoade  for  the 
#iU  under  whi^h  h^  deyiv^«i»  his  title.  So  aisc^, 
wherever  a  will  is  referred  to,  unless  it  is  ef  very 
Mcienfi  date,  its  pro^uctionr  shMiM  bei  requif#ed*.  (b) 

In  short,  Whevevei^  ml  dlhstt^tt  does  not  eormn^ilce 
witW  a  dMd  or  will,  conveying  ov  deviising  the  pre- 
mises to  the  original  purchased  of  devisee,  from  whom 
the  title  di%lnatesr  ^  fe^»  ^^^  refers  to  some  prior  cir- 
<Mimstttiic€i  01^  document^  it  wiH  be  propei<  to  extend  tfafe' 
usual  period  of  inquiry,  beciaui^  e^iltih  reference  WiH 
beS  notice  Vo  the  purcliaBer  or  ttifof  tg^e  of  the  con- 
tents of  the  documents  sb  reibrred  to.  (<!i)  And  in  one 
easi^,  ^^I'e  a  will  e%hity  yeavs  ok^wasdisoovei^d  after 
the  puttoh^ser  had  Accepted  the  title,  attd  whereby  the 
title  \^as  supposed  to  be  aflbcted,  if  was^  referred  to 
the  Mastei^  to  consider  wh^Lt  eiect-  this  will  woiild 
have^  vipovt  the  tkle.  (d) 

in  ^m&'  instlBtnices,  t^  titlt§;'  extending  baelc  Onljir 
sixty  yeaps>  m^y  be  clearly  defective-.  Thus  if  site- 
cessive  estates  tail  be  created,  with  reihafnd^  ot 
r^^rsion  in  feie,  ^nd  ^  fine  has'  been  levied  by  the 
fivst  tenadt  in  tail-,  fronr  whom  the  title  is  derived, 
although  tfhe  title  may  be  good  as  agaitist  dne  or 
more' of  the' tenants  in>  tail>  it  will  be  defective ^  ai^  to 


(a)  1  Prest.  Abs.  22'.  sndposi.  v,  I>avison ;  16  Ves.  249, 17  Ves.  4dS, 

(b)  1  Prest  Abs.  250.  264.  S.  C.    Allen  v.  Anttioiiy,  1  Meri  262^ 

(c)  Moore  v.  Bennett,  2  Cha.  Ca.  KnatchbuU  v.  Grudber,  3  Mer.  137. 
246.  Ferrars  v.  Cherry,  2  Vem.  384.  and  anief  p.  42. 

Mertins  v.  JoUiffe,  Amb.  311.  Taylor         (d)  Const  v.  Barr,  2  Mer.  57. 
V.  Stibbert,  2  Ves.  Jun.  437.  Daniels 
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the  more  remote  estates ;  for  each  tenant  in  tail  and 
his  issue,  and  also  the  owner  of  the  remainder  or 
reversion  in  fee»  will  be  allowed  a  period  of  twenty 
years  from  the  determination  of  the  prior  estate,  for 
the  purpose  of  asserting  his  respective  right ;  and  if 
he  labour  under  any  disability,  a  further  period  of  ten 
years,  (a) 

And  in  particular  species  of  property,  as  advowsons 
^n  gross,  and  titjes,  it  will  be  necessary  to  produce  a 
more  ancient  title  than  sixty  years,  as  they  are  subject 
to  no  statute  of  limitation,  (h) 

Sometimes  the  first  deed  in  the  abstract  is  of  a 
date  falling  within  the  period  of  i^ixty  years  ;  but  the 
history  of  the  title  is  traced  through  a  period  of 
that  duration,  by  showings  either  from  the  recitals,  or 
from  a  short  history  of  the  title  in  the  description  of 
the  parcels,  or  from  the  assessments  to  the  land-tax, 
or  from  a  schedule  of  title-deeds,  that  the  ownership 
on  which  the  title  depends  commenced  upwards  of 
sixty  years  since.  And  this,  in  general,  is  deemed 
satisfactory  by  conveyancers,  especially  after  an  in- 
quiry for  wills,  settlements,  8oc.,  as  far  as  that  inquiry 
can  reasonably  be  prosecuted,  or  where  the  property 
is  small,  (c) 

And  these  recitals  may  the  more  readily  be  de- 
pended upon,  where  the  lands  were  parcel  of  a  large 
property,  and  the  nature  of  the  transaction  leads  to 
the  conclusion  that  the  deeds  remain  in  the  hands  of 
the  former  proprietor,or  were  delivered  to  the  purchaser 
of  a  larger  estate,  or  where  the  deeds  themselves  have 
been  destroyed  by  fire,  (d) 

(a)  SS  Hen.  VIII.  &.  S.  1  M.  St  9.         (6)  Id.  ib.;  and  aetpoit. 
c.  5.  8.  4.   21  Jac.  1.  c  16.  s.  8.    Sug.         (c)  1  Prest.  Abs.  20,  39, 252. 
Vend,  304,  8th  ed.  (rf)  1  Prest  Abs.  56. 
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One  great  objection  to  the  dependence  on  recitals, 
is»  that  the  external  circumstances  of  execution  and 
attestation  seldom  or  ever  appear,  so  that  these  im- 
portant facts  are  thus  left  unproved,  (a) 

Where  title-deeds  are  produced  of  a  more  remote 
date  than  sixty  years,  and  a  defect  appears  in  the 
title  antecedent  to  the  sixty  years,  although  a  good 
title  could  apparently  be  made  from  that  period,  it 
would  seem  that  a  purchaser  would  not  be  compelled 
to  accept  the  title ;  but  it  is  believed  that  there  is  no 
decision  on  the  point.  (U) 

(a)  See  Biyant  v.  Busk,  4  Rius.  1.         (b)  See  ProeBcr  v.  Watts,  dt  ante, 
stated  pciu.  p.  66. 


CHAPTBIi  V. 


OF  ABSTRACTS  OF  TITLE  OF  FREEHOLD  PROPERTY. 


It  will  now  be  proper  to  detail  the  particular  rules 
relatiug  to  abstracts  of  title  of  all  the  ordinary  kinds 
of  property ;  and,  first,  we  shall  turn  our  attention  to 
abstracts  of  title  of  freeholds.  And  this  chapter  will  be 
divided  into — I.  Titles  under  tenants  in  fee.  II.  Titles 
under  tenants  in  tail.  III.  Titles  under  tenants  for  life. 
IV.  Titles  under  tenzuts  pur  auter  vie.  V.  Titles  under 
remainder-men  and  reversioners:  and  VI.  Titles  under 
tenants  of  cross  remainders. 

I.    TITLES  UNDER  TENANTS  IN  FEE. 

Estates  in  fee  are  either — I.  Estates  in  fee;  or  2. 
Base,  qualified,  or  conditional  fees,  (a)  Where 
a  qualification  is  annexed  to  a  fee,  it  is  base,  or 
qualified ;  where  a  condition  is  annexed,  it  is  con- 
ditional. 

(a)  Plowd.  557. 
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L  A  tenant  in  fee  simple  may  grant  hny  less 
estate,  or  charge  his  estate  in  any  manner  he  thinks 
fit,  or  anne:it  to  it  any  conditions  he  plealses,  so  as 
such  conditions  be  not  repugnant  to  the  rules  of  law, 
and  in  particular  the  law  against  perpetuities,  (a) 

2.  A  tenant  of  a  base,  or  determinable,  or  condi- 
tional fee^  will  have  equal  powers  over  his  estate,  to 
a  tenant  of  an  absolute  fee-simple,  with  the  exception, 
that  while  the  estate  continues  detenninable,  an  (es- 
tate derived  out  of  this  determinable  estate  will  be 
subject  to  the  same  determination,  according  to  the 
maxim,  cestatUe  statu  primitivo,  ceSMat  atque  derivativus. 
But  when  the  estate  shall  become  indeterminable, 
the  derivative  estate  will  become  absolute.  (6) 

II.    TITLfeS  OF  TENANTS  IN  TAIL. 

All  alienations  and  all  charges  by  a  tenant  in  tail 
will  be  good  against  himself,  to  the  extent  of  his 
estate  and  interest ;  and  if  he  afterwards  acquire  the 
fee  simple,  they  will  be  to  good  as  if  he  were  seised 
in  fee  simple^  (c) 

A  grant  or  lease  will  bind  the  issue  in  tail,  until 
avoided  by  their  entry  or  action,  (d) 

Where  a  discontinuance  is  effected,  the  estate  of 
the  tenant  in  tail,  and  of  those  who  had  the  reversion 
or  remainder,  will  be  turned  into  a  right  of  action ; 
and  while  the  discontinuance  remains  in  force,  the 
new  estate  will  subsist,  until  avoided  by  the  action  of 
the  issue  in  tail,  or  of  the  persons  in  remainder  or  re- 
version, (e) 

(a)  Com.  Dig.  Tit.  Estate,  (G.  8.)         (r)  l  Pre8tAb».S80.  lSauod.860. 
Doe  d,  Vau^ian  «.  Meyler,  9  M.      n.  (1) 

&  S.  276.    Co.  Litt.  lb.  (<0  NevHle  v.  Rivers,  7  T.  R.  976* 

(b)  1  Prest.  Aba.  378.  («)  1  Prest.  Abs.  38«. 
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A  feoffment,  a  fine,  a  release,  or  a  confirmation 
with  warranty  by  a  tenant  in  tail,  will  create  a  discon* 
tinuance ;  but  if  a  fine  be  levied  with  proclamations^  it 
will  bar  the  issue,  (a) 

But  a  lease  and  release,  bargain  and  sale,  or  cove« 
naut  to  stand  seised,  will  not  create  a  discontinuance ; 
and  the  estate  created  by  these  assurances  may  be 
avoided  by  the  simple  entry  of  the  issue,  or  persons 
in  remainder  or  reversion,  (b) 

A  partial  discontinuance  may  be  created  by  a  lease 
for  the  life  of  the  grantee^  with  livery  of  seisin,  which 
may  be  enlarged  by  a  grant  of  the  new  reversion 
created  by  the  lease  and  livery ;  but  unless  it  be  so 
enlarged,  it  will  cease  on  the  determination  of  the 
estate  conveyed  by  the  lease,  (c)     ^ 

A  lease  and  release  and  fine,  as  parts  of  the  same 
assurance,  will  work  a  discontinuance  by  reason  of 
the  fine  ;  but  if  a  lease  and  release  be  first  executed, 
and  a  base  fee  be  thereby  created  by  a  rightful  con- 
veyance, a  fine  with  proclamations,  levied  subse- 
quently by  the  releasor  to  the  tenant  of  the  base  fee 
for  further  assurance,  will  not  create  a  discontinuance 
of  the  remainder,  because  the  seisin  of  the  remainder 
was  not  divested  by  the  first  assurance ;  and  a  fine  by 
a  tenant  in  tail,  not  seised  by  force  of  the  entail,  will 
not  create  a  discontinuance,  (d) 

A  recovery  operates  rather  as  a  conveyance  than  as 
a  discontinuance,  and  enlarges  the  estate  tail  into  a 
fee-simple,  (e) 

It  is  now  quite  clear  that  a  tenant  in  tail  can  con- 

(a)  Com.  Dig.  tit  Est.  B.  34,  35.  Abs.  330. 

(6)  Macbil  v.  Clarke,  8  Salk.  619.  (d)  Co.  litt.  333  b.  Doe  (2.  Jones 

S.  C.   3  Ld.  Raym.  778 ;  and  see  v,  Jones,  1  B.  &  C.  338. 

Goodright  v.  Mead,  3  Burr.  1703.  (e)  1  Prest.  Abs.  381. 

(c)  1  Prest.  Abs.  375.    3  Prest. 
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vey,  even  by  bargain  and  sale^  or  lease  and  release,  an 
estate  of  inheritance  which  will  continue  as  long  as 
the  estate  tail  shall  continue,  or  till  it  shall  be 
avoided  by  those  who  have  a  right  to  avoid  the 
same,  {a) 

An  alienation  by  a  tenant  in  tail,  although  origi- 
nally avoidable,  may  eventually  become  absolute, 
either  against  his  issue,  or  according  to  the  nature  of 
the  assurance  against  those  in  remainder  or  reversion. 
Thus  if  a  tenant  in  tail  grant  to  another  any  estate  or 
interest,  and  afterwards  levy  a  fine  with  proclama- 
tions, the  estate  granted  will  become  good  as  against 
his  issue ;  and  if  he  suffer  a  common  recovery,  it 
will  become  good  against  those  in  remainder  or  re* 
version,  (b) 

It  must  be  remembered,  however,  that  a  tenant  in 
tail  can  only  acquire  an  absolute  fee-simple,  where 
his  estate  is  derived  out  of  a  fee-simple ;  for  where  it 
it  derived  out  of  a  base  or  determinable  fee,  he  can 
only  by  means  of  a  fine  or  recovery  extend  his  estate 
tail  to  the  duration  of  that  base  or  determinable  fee.  (c) 

A  recovery  suffered  by  tenant  in  tail  will  not  bar 
any  leases,  charges,  or  encumbrances  affecting  the 
estate  granted  by  the  tenant  in  tail  himself,  (d)  But 
it  will  bar  all  conditions  and  collateral  limitations  an- 
nexed to  the  estate  tail,  and  all  charges  which  par- 
take of  the  nature  of  collateral  limitations,  and  also 
all  charges  derived  out  of  the  reversion  or  re- 
mainder, (e) 

(a)  Seymour's  case,  10   Co.  95.  (c)  1  Prest  Abs,  398. 

Machii    V.  Clarke,   2    Ld.  Raym.  ((0  Capel's  case,  1  Co.  63  b. 

778.    CinUra,  Tooke  v.  Glasscock,  {e)  Benson  v.  HodsoD,  1  Mod.  108. 

1  Saimd.  sao.    Litt.  ss.  612,  619,  Page  v.  Hay  ward,  2  Salk.  570.  Driver 

650.  V.  Edgar,  Cowp.  379.    Gulliver  v. 

(6)  See  1  Saund.  260,  n.  (1).  Ashby,  4  Burr.  191119. 
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A  tenant  in  tail  by  gift  of  the  crowa  for  public 
fiiervices,  cannot  bar  the  entail  by  fine  or  recovery, 
even  as  against  his  own  issue^  while  a  remainder  or 
reversion  subsists  in  the  crown,  (a) 

A  tenant  in  tail  may  devise  his  estate  for  charitable 
purposes,  without  fine  or  recovery,  (b) 


III.    TITLES    UNDER  TENANTS    FOR    LIFE. 

Tenants  for  life  are  either  made  so  by  express  grant 
or  devise,  and  hold  either  for  their  own  lives  or  pur  au- 
ter  vie,  or  are  so  by  the  operation  of  the  law,  as  tenants 
by  the  curtesy,  or  in  dower.  A  tenant  in  tail,  after 
the  possibility  of  issue  extinct,  is  also,  for  all  the 
purposes  of  alienation,  only  a  tenant  for  life. 

A  tenant  for  life  may  transfer  his  estate,  or  he  may 
create  an  under-lease  to  be  derived  out  of  his  estate ; 
but  all  the  estates  which  he  grants,  unless  through  the 
intervention  of  a  power,  will  determine  when  his 
estate  shall  have  filled  the  measure  of  its  duration,  (c) 

Neither  the  surrender  nor  merger  of  an  estate  for  life, 
will  have  any  effect  to  defeat  or  determine  any  under- 
leases granted,  or  charges  created  by  the  tenant  for 
life  prior  to  the  merger  or  surrender.  Nor  will  a  for- 
feiture by  tenant  for  life  by  tortious  alienation  or 
otherwise,  involve  or  prejudice  the  interests  of  his 
tenants,  or  those  who  have  charges  under  him.  (d) 

Estates  for  life  may  be  encumbered  by  judgments,  in 
like  manner  as  estates  in  fee  simple,  with  the  difference 
only  which   arises  from  the  extent  of  the  several 


(a)  Co.  litt  57S,  b.  S4  &  S5  Hen.     Att^.  Gcol.  ».  Rye^S  Vem.  4M. 
VIII.  c.  90.    See/Mi^.  (c)  1  Prest  Aba.  427. 

(b)  43  Eliz.  c.  4.    Free.  Cha.  300.         (d)  1  Prtst  Abs.  4M. 
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^9tftt09.     Tb^  san^e  Hiquijrie$  m  to  these  charges  must 
tbQi^fprQ  he  made.  <a) 

Where  thwe  wft9  4  devise  to  A.  and  her  heirs,  but 
if  ^h#  die,  leaying  iasue,  then  to  such  issue  and  their 
heirs,  the  husbaad  is  not  entitled  to  be  tenant  by  the 
^urf^y ;  fof  the  children  tajke  by  purchase,  and  not 
by  desceot  (b) 

IV.    TITLES  UNDER  TENANTS  PUR  AUTER  VIE. 

Estates  for  the  life  of  the  tepant  himself,  will  neces- 
sarily determiae  at  his  death ;  but  estates  for  the  life 
of  anot^r,  or  ^r  several  lives;  may  devolve  from  the 
^nant  to  \x\b  represeptatives^  aocording  to  the  words  of 
Jipfitation. 

Thus,  if  lands  b^  granted  or  devised  to  a  man  and 
his  heirs,  or  to  a  man  and  his  executors  or  administra* 
tors,  for  the  lif^  of  another,  or  for  the  lives  of  others, 
they  will,  on  his  d^ath,  go  tp  the  representatives  who 
are  specified ;  and  if  laqds  he  granted  to  a  man  for 
the  life  of  imother,  or  th^  Uvea  of  others,  they  will,  on 
his  death,  go  tp  the  eifecutors  or  administrators,  aa 
part  of  his  personal  estate,  and  to  be  dealt  with  and 
distributed  accordingly,  (c) 

Freehold  estate^  pur  auter  vie  are  now  made  de- 
visable by  a  will  executed  and  attested  according  to  the 
formalities  prescribed  for  devising  estates  of  freehold 
estates ;  (d)  and  even  though  the  will  be  not  so  ex- 
ecuted, if  the  executor  take  the  lands,  he  will  be  a 
trustee  for  the  le^tee.  (e) 

(a)  1  Prest  Aba.  4A6.  II.  c.  ^  s.  9- 

(fi)  Barker  v.  Barker,  3  $im.  949;  {d)  S9  Car.  II.  c.  3.  s,  IS.    W«»|. 

an4  idee  Sumoer  v.  f  futridge,  S  Atk.  faling  «.  Westfaliag,  3  Atk.  46&« 

47.  (c)  ^Upley  n.  WiMWfPrtfc,  7  V^ 

(c)  S9  Car.  II.  o,  3,  s.  13;  14  Geo.  495. 
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Where  a  man  was  entitled  to  an  estate,  to  him  and 
his  heirs  for  three  lives,  and  devised  the  land  to  ano- 
ther without  any  words  of  limitation,  it  has  lately 
been  held  by  Mr.  J.  Bayley  that  the  whole  estate  did 
not  pass,  but  that  the  devis^  merely  took  an  estate  for 
his  life,  and  that  the  heir  of  the  devisor  was  entitled 
to  the  lands  as  a  special  occupant ;  (a)  but  this  case  has 
met  with  some  disapprobation  from  the  profession,  and 
may,  perhaps,  deserve  re-consideration.  (A) 

Estates  for  a  life  or  lives,  though  limited  to  the 
heirs  of  the  body,  are  mere  estates  of  freehold,  and  not 
of  inheritance,  (c)  Therefore  neither  dower  nor  curtesy 
can  arise  from  the  seisin  of  an  estate  of  this  descrip- 
tion. Nor  is  an  estate  tail  created.  There  is  merely  an 
estate  in  the  nature  of  an  estate  tail,  a  quasi  entail;  (d) 
which  quasi  entail  is  not  within  the  protection  of  the 
statute  de  donis.  (e) 

This  kind  of  estate  admits  of  limitations  by  way  of 
strict  settlement,  as  to  one  for  life,  remainder  to  another 
as  quasi  tenant  in  tail  with  limitations  over ;  and  un- 
less there  be  an  alienation  by  the  quasi  tenant  in  tail, 
there  will  be  a  descent  to  the  heirs  of  his  body,  either 
specially  or  generally,  according  to  the  form  of  the 
gift ;  and,  on  failure  of  the  heirs  of  his  body,  the  limi- 
tations over  will  take  effect  in  their  regular  order  by 
special  occupancy.  (/) 


(a)  Doe  d,  Jeffs  v.  Robinson,  8  B. 
&  C.  296.  S.  C;  2  Manning  &  Ry. 
249 ;  and  see  the  reporter's  note. 

(b)  The  point,  however,  was  much 
discussed  in  the  argument,  and  all  the 
principal  cases  cited.  See  also  Elton 
V.  Eason,  cit  by  Sir  Wm.  Grant, 
M.  R,  1  Mer.  670,  n.  and  Pinker 
t;.  Litcott,  Orl.  Bridg.  376,  past,  p.  78. 


(c)  Orey  v,  Manock,  cit.  6  T.  R. 
S9S.  Blake  v.  Blake,  in  the  Exche- 
quer, 1786.  3  P.W.  10.  by  Cox.  n.  (1). 

(rf)  Low  V,  Burron,  3  P.  Wms. 
263.    Orey  v.  Manock,  6  T.  R.  S92. 

(e)  1  Prest.  Abs.  436. 

(/)  Feame  Ex.  Dev.  386,  4th  ed. 
Low  V.  Burron,  3  P.  Wms.  362. 
Doe  o.  Luxton,  6  T.  R.  392. 
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An  estate  for  lives  cannot  transgress  the  rule  against 
perpetuities^  as  no  limitation  of  an  estate  for  lives  can 
be  too  remote,  (a) 

A  person  who  has  an  estate  for  the  life  or  lives 
of  another  or  others^  cannot  bar  the  limitations 
over,  (b) 

Where  there  is  a  limitation  to  one  and  his  heirs, 
with  a  limitation  over,  by  way  of  executory  devise  or 
shifting  use,  this  limitation  over  cannot  be  barred  by 
the  first  taker,  (c) 

But  a  quasi  tenant  in  tail  may  clearly  bar  his  issue  and 
the  remainder  over  when  he  has  the  first  estate,  or  the 
concurrence  of  the  prior  tenant  for  life,  either  by 
feofiment,  lease,  and  release,  or  bargain  and  sale ;  (d) 
but  not,  as  it  would  seem,  by  will,  (e) 

Though  the  quasi  tenant  in  tail  may  bar  his  heirs  or 
issue  where  he  has  an  estate  in  remainder  or  reversion, 
expectant  on  the  estate  of  a  prior  tenant  for  life,  yet 
it  is  not  decided  that  he  can,  unless  he  be  the  owner 
of  the  first  estate,  or  obtain  the  concurrence  of  such 
owner,  bar  the  limitations  over  by  way  of  remainder 
or  reversion.  (/)  A  trust,  by  way  of  chattel  interest, 
will  not  prevent  the  barring  the  limitations  over  by 
way  of  remainder  or  reversion,  (g*) 


(a)  King  v.  Cotton,  S  P.  Wms.  676. 
Low  V.  Burron,  3  P.  Wms.  263. 
Mogg  9.  Mogg,  1  Meriv.  670. 

(6)  Dillon  o.  Dillon,  1  Ball.  &  B. 
77.    Low  V.  Burron,  S  P.  Wms.  368. 

(c)  1  Prest.  Abs.  438. 

(<0  Doe  V.  Luzton,  6  T.  R.  289. 
Duke  of  Grafton  ▼.  Hamnery  3  P. 
Wms.  265,  n.  (e).  Forster  v,  Forster, 
2  Atk.  260.  Osbrey  v.  Bury,  1  Ball& 


B.  53.    Blake  V.  Luxton,  Coop.  178. 

(e)  Dillon  v.  Dillon,  1  Ball  &  B. 
77.  Campbell  v.  Sandys,  1  Scho.  & 
Lef.  295.  Blake  v.  Luxton,  Coop. 
185 ;  but  see  Doe  v.  Luxton,  6  T.  R. 
293. 

(/)  See  Doe  v.  Luxton,  6  T.  R. 
289. 

(g)  Blake  v.  Luxton,  Coop.  178. 
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An  equitable  quasi  tenant  in  fadi  h^  the  lik€  power 
of  alienation  over  the  equitable  estate,  os^  the*  quasi 
tenant  in  tail  of  a  legal  estate,  (a) 

Limdtations  of  fiseehold  leases  tre  by  adailogy  within 
the  inftvence  of  ^le  rule-  in^  Sbelley's  ease ;  (by  add 
limitations  which  would  create  an  estate  tail  in  yndd 
of  inheritanee;  would  cotffe)^  a  eoiteiflf>oKdiAgf  iafei^st 
in  a  freehold  or  copyhold  fot  lives,  (c) 

For  all  the  purposes  of  tenure  and  alieiia;tioav  slnd 
the  right  of  voting  at  elections,  leases  for  lives  kt  re- 
served rents  are  considered  aer  lestses'  c^onfenring  a  title 
to  the*  freehold  .(d) 

If  a  tenant  for  three  livedo  grant  a  lease  ibit  thre\d^ 
other  lives,-  the  grantor  has  an  estate  m  i^evertfiofi  left 
in  him,  and  not  a  mere  possibility  of  reverter.  (^)> 

It  has  latdy  been  decided  by  the  Court  of  King's 
Beneb  im  Irdand-,  that  the  rule  of  pos9em0'  fratris^ 
applies  to  an  estate  purauter  vie.  (/) 


(a)  Blake  i;.  Blsake,  £zcheq.  1786. 
Cox'b  p.  Wmi.  10,  n.  1»  S.C  1  Cox 
Rq).  266.  S.  C.  Coof^er^  178« 

(fi)  £x  parte  Sterne,  6  Ves.  156. 
Forster  v.  Fbrster,  3  Atk.  259^;  and 
Dillon  V.  DUlon,  1  BaU  &  B.  77. 

(c)  Id.  ib.  Mogg  V.  Mogg,  ante 
p.  77. 

(d)  1  Prest:  Abs.  443. 

(«)  Hughea  o.  Howlin,  1  Fox'  & 
Smithy  7 ;  but  see  c&rOra  Pinker  «. 
Litootty- Orl.  Biidg.  S76,  who  held 
that,  if  a'  man  having  a  lease  fbr  the 


life  of  him^lf  and  two  others,  1^1  and* 
C,  grants  the  land  for  the  Ufe  <if 
himself,  or  fof  the  life  of  B.  and  C.^ 
this  passes  the  whole  estate  and  the 
freeholdfor  the  life  in  question,  and 
that  there  t^as  only  a  contingency  or 
possibility  that  it  might  come  back 
to  the  grantor.  It  may,  however,  be 
mentioned,  that  oiany  of  the  opinions 
of  this- leaned  pelsoa'  oamiot  be  re- 
garded 93  law  at  the  present  dty. 
(/)  Long^  Jf yles,  1  Foi^8d6imtfa,l. 
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V.    TITLE    UNDER    R£MAINDER-MEN    AND 

REVERSIONERS. 

A  i!e?er9bn  is  a  vested  interest,  and  the  peraoa  en- 
titled under  it  has  an  imiiiediate  fixed  right  of  futnve 
enjoyment,  which  may  be  aliened  or  charged  as  aa 
estate  in  poissession.  (a) 

If  a  man  conveys  laod  in  the  poesessien  of  him** 
self  and  another,  the  deed  will  operate  by  way  of 
grant  as  to  the  lands  ia  the  possession  of  the  other, 
and  will  be  a  good  eenveyanee  of  the  reversions  of 
that  part,  (^)  hut  evidence,  of  the  existence  of  the  re*' 
version  must  be  given,  (c) 

If  the  reversion  or  remainder  is  expectant  on  a.  lease^ 
wbich^  was  made,  sixty  or  even  one  hundred  years  agov^ 
the  evidence  of  the  title  should  be  deduced  from  the' 
lessor,  because  the  possession  of  the  tenant  is  the  pm^ 
session  of  the  reversioner,  if  rent  has  been  received 
at  any  time  during  that  period,  (d) 

A  reversion  expectant  on  an  estate  for  years  is 
present  assets ;  (e)  a  reversion  on  an  estate  for  life, 
is  quasi  assets ;  (/)  a  reversion  expectant  on  an  es- 
tate tail,  is  also  assets,  although  of  course  of  little 
value,  (g) 

A  reversion  expectant  on  an  estate  tail  is  also  liable* 
to  the  judgments,  statutes,  or  recognizances  of  all 
those  who  were  at  any  time  entitled  to  it,  whenever 

(a)  See  Utt  s.  568.  («)  Smith  v.  Angel,  1  Salk.  354. 

(6)  Doe  d.  Were  v.  Cole,  7  B.  &  S.  C.  3  Lord  Raym.  783.  Lutw.  503. 

C.  948.  (/)  Anon  Dy.  373  b.  pi.  14. 

(c)  Doe  d.  Keams  v.  Sherlock,  *2'  (g)  1  Roll.  Abr.  S69.    Kellbw  v. 
Fox  &  Smith,  78.  Rowded,  3  Mod.  253. 

(d)  1  Prest.  Abs.  354. 
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such  reversion  comes  into  possession ;  (a)  it  is  also 
liable  to  the  leases  made  by  all  those  who  were 
at  any  time  entitled  to  it,  and  to  all  the  covenants 
contained  in  the  leases,  whenever  it  comes  into  pos- 
session, (b) 

It  seems  now  settled  that  a  reversion  after  an  estate 
tail,  being  considered  as  assets,  may  be  sold  for  the 
payment  of  debts,  (c) 

This  peculiarity  attends  the  purchase  of  reversionary 
interests — that  inadequacy  of  consideration  will  vitiate 
the  sale,  (d)  The  market  price  will  be  considered  a  fair 
criterion  of  the  value,  (e)  And  although  it  has  been  said, 
that  unless  the  vendor  of  the  reversionary  interest  is  an 
expectant  heir,  mere  inadequacy  of  price  will  not 
vitiate  the  transaction ;  (/)  yet  the  better  opinion  seems 
to  be,  that  the  rule  that  a  purchaser  of  a  reversion 
must  prove  that  he  gave  the  full  price,  has  so  long 
been  considered  as  settled  that  it  cannot  now  be 
altered,  (g)  It  is  clear  that  the  sale  of  a  rever- 
sionary interest  by  public  auction  will  be  unimpeach- 
able. (A) 

VL    TITLES    UNDER    TENANTS    OF    CROSS 

REMAINDERS. 

Where  cross  remainders  are  created,  the  title  should 
be  considered  separately,  as  applying  to  the  different 

(a)  Gifiard  v.  Baiber,  cit.  1  Ves.  (e)  Headenv.  Rosher,  1  M^lell. 
ir4.  &  Yo.  89 ;  but  see  10  Ves.  309. 

(b)  Symonds  v.  Cudmore,  4  Mod.  (/)  See  Shelley  v.  Nash,  3  Madd. 
1.  Shelburne  v.  Biddulph,  6  Bro.  P.  232.  Whalley  o.  Whalley,  3  Bli.  1. 
C.  356.  (g)  Hincksman  v.  Smith,  3  Russ. 

(c)  Tyndale  v.  Warre,  1  Jac.  812.  433. 

(d)  Gowland  v.  De  Faria,  17  Ves.  (h)  Shelley  v.  Nash,  ubi  sup. 
20.     Ryle  v.  Brown,  13  Pri.  758. 
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farms,  or  the  different  parts  of  the  same  farm,  which 
are  subject  to  the  cross  remainders.  Thus  if  a  farm 
called  Blackacre  be  devised  to  A.  in  tail^  and  a  farm 
called  Wbiteacre  be  devised  to  B.  in  tail,  and  if  either 
of  them  die  without  issue  of  his  body,  then  both  the 
farms  are  devised  to  the  other  in  tail  or  in  fee,  these 
are  cross  remainders ;  and  the  title  to  the  farm  Black- 
acre  should  be  considered  distinctly,  as  if  it  stood 
limited  to  A.  in  tail,  remainder  to  B.  in  tail,  and  the 
title  to  the  other  farm  should  be  considered  as  if  it 
stood  limited  to  B.  in  tail,  remainder  to  A.  in  tail.  So 
if  lands  be  limited  to  several  persons  in  tail,  with  cross 
remainders  between  them  in  tail,  the  title  should  be 
considered  with  a  view  to  each  aliquot  part,  exactly 
as  if  that  part  stood  limited  to  A.  in  tail,  remainder  to 
B.  in  tail,  remainder  to  C.  in  tail,  &c.  {a) 

A  tenant  in  tail,  with  cross  remainders  over,  may  by 
a  common  recovery  convey  his  own  purparty  of  the 
estate  in  fee.  But  he  cannot  alone,  by  recovery  or 
other  means,  convey  his  remainders  in  the  shares  of 
his  companions ;  for  having  no  estate  of  freehold  in 
possession  in  these  shares,  he  cannot  make  a  tenant 
to  the  precipe.  However,  by  levying  a  fine  with  pro- 
clamations, he  may  convey  all  his  estates  in  remain- 
der, for  his  issue  could  never  claim  in  opposition 
to  his  fine;  and  he  should  also  covenant  to  suffer  a 
recovery  of  these  parts  if  they  come  into  his  posses- 
sion, which  would  better  the  assurance  of  the  pur- 
chaser. 

Cross  remainders  cannot  be  raised  by  implication  in 
a  deed,  although  it  be  evident  that  the  probable  inten- 

(a)  3  Prest  Abs.  109. 
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tion  of  the  parties  was  that  there  should  be  cross  re- 
mainders ;  but  cross  remainders  will  be  implied  in  a 
will,  (a) 

(a)  Nevell  v.  Nevell,  1  Roll.  Abr.  v.  Dorvell^  5  T.  R.  518.    Doe  v. 

837.    Cole  o.  LevingstoD,  1  Vent.  Wortley^  1  East,  416.    Meyrick  v. 

244.    Twisden  v.  Lock,  Ambl.  663.  Whishaw,  S  B.  &  A.  810.    Leven 

Gilbert  v.  Witty,  Cro.  Jac  656.  Doe  v.  Weatherall,  1  Brod.  &  B.  401.  £d- 

i;.  Wainwright,  5  T.  R.  427.    Doe  wards  v.  AlliBton,  4  Russ.  78. 


*    -ft 


CHAPTER  VI. 


OF  ABSTRACTS  OF  TITLE  OF  COPYHOLD  AND  OTHER 

CUSTOMARY  PROPERTY. 

This  chapter  will  be  divided  into — I.  Titles  under 
copyholders. — II.  Titles  under  customary  freeholds. 
— III.  Titles  under  enfranchised  copyhofders :  and 
IV.  Titles  under  tenants. in  ancient  demesne. 

L    TITLES  UNDER  COPYHOLDERS. 

A  copyholder  will  be  tenant  in  fee,  in  tail,-  or  for 
life^  according  to  the  form  of  the  grant ;  and  a  custom 
to  grant  a  fee  will  'authorize  a  grant  for  any  less 
estate ;  (a)  and  a  custom  to  grant  to  several  succes- 
£^ively  for  three  lives,  will  warrant  a  grant  to  one  per- 
son for  three  lives.  (A) . 

The  alienation  of  a  copyholder  must  also  be  go- 
verned by  the  mode  prescribed  by  the  custom  of  the 
manor ;  and  a^s  a  general  rule,  no  legal  estate  can  pass 
inter  vivos  without  a  surrender;  and  as  to  the  copyhold 
estates  of  persons  dying  before  the  12th  day  of  July, 
1815,  a  surrender  to  the  use  of  a  will  devising  them  is 
necessary,  but  after  that  time  no  surrender  to  the  use 

(a)  Co.  Cop.  s.  34.  Cro.  Jac.  99.      Raym.  994. 
(h)  Sraartle  v.  Penhallow,  2  Lord 

G  2 
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of  the  will  is  necessary  to  the  devise,  (a)  The  evi- 
dences of  the  title,  therefore,  consist,  for  the  most 
part,  as  has  been  before  observed,  of  copies  of  the 
court  rolls ;  but  the  copy  of  the  court  roll  is  not  the 
only  evidence  of  the  copyholder's  title ;  the  surrender 
and  presentment  may  be  proved  aliunde,  as  by  the 
drafts  of  an  entry  produced  from  the  muniments  of  a 
manor,  and  the  parol  testimony  of  the  foreman  of  the 
homage  who  made  such  presentment,  although  the 
court  rolls  are  the  best  evidence,  (b) 

But  equitable  estates  may  pass  without  surrender^ 
as  by  contract ;  but  an  equitable  estate  tail  must  be 
barred  by  the  same  customary  mode  as  an  entiail  of  the 
legal  estate^  (c)  except  where  the  tenant  in  tail  is  pre- 
vented by  fraud  or  breach  of  trust  from  barring  it.  Qi) 

If  the  oustom  of  the  manor  does  not  admit  of  an 
entail,  as  is  sometimes  the  case,  and  where  conse- 
quently the  legal  estate  cannot  be  entailed,  there  can 
be  no  entail  of  the  equitable  estate ;  and  therefore  an 
attempt  to  create  an  estate  tail  by  way  of  trust,  in 
lands  which  do  not  admit  of  an  entail  at  law,  will  be 
nugatory,  (e)  And  when  the  custom  of  a  manor  does 
not  admit  of  an  entail,  there  can  be  no  entail,  as  the 
statute  de  donis  does  not  apply  to  them ;  and  therefore 
a  limitation  of  copyholds  to  A.  and  the  heirs  of  his 
body,  will  confer  not  an  estate  tail,  but  a  fee  condi- 
tional at  common  law,(/)  and  may  be  aliened  on 
birth  of  issue  in  fee.  simple  by  surrender,  (g) 

(a)  55  Geo.  III.  c  19S.  See  pott.  (e)  Pullen  v.  Middkton,  9  Mod. 

(6)  Doe  d.  Priestley  «.  CaUoway,  483. 

€  B.  &  C.  484.  (/)  Doe  V.  Clark,5  B.&  A.  458; 

(c)  Pu]leo  V.  Middleton,  9  Mod.  S.  C.  1  Dow.  &  Ry.  44 ;   and  see 

483.  Heydon'scase,  3  Co.  T.  Doc  v.Tniby, 

{d)  Otway  v.    Hudson,    S   Vern.  3  Bla.  944. 

585.  (g)  Rowden  v.Malsl)er,Cro.Car.49. 
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In  some  instances^  copyhold  lands  may  be  conveyed 
by  deed  even  at  common  law.  Thus  a  person  who 
has  a  mere  right  or  title  in  lands,  may  release  it  to  a 
4>erson  who  is  in  possession,  and  has  obtained  admis- 
sion.  {a)  So  a  joint  tenant,  or  it  should  seem  a  co- 
parcener, (but  not  a  tenant  in  common,)  may  release 
to  his  companions.  (Ji)  So  also,  the  tenant  may  release 
to  the  lord,,  or  the  lord  to  the  tenant.  There  may  also 
be  a  lease  by  deed,  if  such  lease  be  warranted  by  the 
custom  of  the  manor,  or  by  the  licence  of  the  lord  ;  and 
the  estates  of  bankrupts  pass  by  bargain  and  sale  en- 
rolled, and  sales  under  the  land-tax  acts  may  be  made 
in  like  manner. 

But  although  rights^  &c.  may  be  released  by  deed, 
they  may  also  be  released  by  surrender ;  and  married 
women  having  rights,  cannot  release  those  rights  by 
mere  deed  without  a  surrender. 

Where  copyhold  estates  are  surrendered  to  the  use 
of  a  mortgagee,  who  has  not  been  admitted,  if  the 
mortgagor  devise  them,  there  must  be  a  surrender  to 
the  use  of  his  will,  (c) 

An  expectant  heir  cannot  bind  his  future  interest  by 
surrender ;  {d)  and  though  he  becomes  heir,  the  suc- 
ceeding heir  will  not  be  bound  by  his  contract  before 
he  was  heir,  (e) 

But  all  other  interests  of  a  contingent  or  executory 
nature,  to  a  person  ascertained,  may  be  barred  or  ex- 
tinguished. Thus  a  release  by  persons  adult,  and  not 
under  coverture^  will  extinguish  their  right.     And  it 

(a)  Kite  v.  Queiiiton,  4  Co.  S5  a.  {d)  Goodtitle  v.  Morse,  3  T.  R. 

(6)  Co.  titt.  59  a  &  n.  (2).  Co.  Litt  365. 
200  b.  IP.  Wms.  21.  (c)  Morse  v.  Faulkner  &  otliers, 

(c)  See  Kenebel  v.  Scraflon,  7  Ves.  1  Anst  1 1. 
497. 
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should  seem  that  a  surrender  from  husband  and  wife, 
entitled  in  right  of  the  wife^  will  haye  the  same  effect 
as  a  fine ;  and  it  would  seem  that  a  recoyery  by  them 
would  certainly  preclude  all  right  on  her  part,  (a) 

When  copyholds  are  granted  to  a  man  for  three  or 
tnce  lives,  the  grant  will  determine  on  his  death, 
unless  his  heirs  be  specially  named;  (b)  as  the  sta- 
tutes before  mentioned  applicable  to  estates  pur  auter 
vie,  do  not  apply  to  copyholds ;  (c)  and  they  cannot  be 
devised  without  a  special  custom  of  the  manor,  (d) 

Therefore  if  the  fee  be  limited  to  A.  for  the  life  of  B., 
with  remainders  over,  the  estate  of  A.  will  determine 
on  his  death,  though  B.  be  living ;  and  the  lord  will,  it 
should  seem,  be  entitled  to  hold  during  the  life  of  B. ;  {e) 
for  there  cannot  be  a  general  occupancy  of  copyholds, 
as  the  freehold  is  never  out  of  the  lord.  (/)  But  custom 
may  prescribe  the  successor  in  such  a  case ;  and  the 
widow  might  be  the  qtmsi  heir,  (jg) 

So  also,  a  grant  to  one  generally,  for  the  lives  of 
two  others  successively,  will  pass  a  copyhold  tenement 
after  the  death  of  the  grantee  intestate  to  the  edits  que 
vie  in  succession,  as  special  occupants ;  a  custom  to 
this  effect  having  been  proved.  (Ji) 

No  fresh  grant  of  copyholds  can  be  made  at  the 
present  day ;  but  there  may  be  a  special  custom  in  a 
manor  to  enable  the  lord  to  demise  by  copy  the  waste 
portion  of  his  demesnes,  (i) 

(a)  3  Prest  Abs.  SS.  186.    Do^d.  Foster  v.  Scott,  4  B.  & 

(6)  Zouch  V,  F.orse,  7  Eas^  186 ;  C.  706.   Doe  d.  Lempriere  v,  Martin, 

and  see  Smartle   v.  Penhallow,   3  3  Bl.  1148. 

Lord  Raym.  994.  (^;SeeRighti;.Bawdon,3£asty260. 

(c)  3  Smith,  191 ;  6  East,  186.  (A)  Doe  v,  Goddard,  1  B.  &  C.  52S. 

(d)  S  Watk.  Cop.  195.  (i)  Badger  v.  Ford,    3  B.  &  A. 

(e)  Combe's  case,  9  Co.  75.  153 ;    and  see  Steel  v.  Prickett,  3 
if)  Smanle  v,  Penhallow,  3  Lord  Stark.  470;  8  B.  &  A.  189. 

Haym,  994.   Zouch  v.  Forse^  7  East, 
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A  copyhold  surrender  is  to  be  construed  in  the  same 
manner  as  a  freehold  assurance,  with  respect  to  the 
limitation  of  estates,  (a)  An  entail  of  copyholds  may 
be  barred  by  surrender,  and  a  custom,  to  bar  by  sur- 
render may  be  concurrent  with  a  custom  to  bar  by 
recovery,  (b) 

The  generality  and  vagueness  of  descriptions  of  copy- 
hold property  on  court  rolls  are  so  well  known,  that  a 
vendor  is  not  bound  to  show  how  the  description  on 
the  court  roll  is  to  be  applied  to  the  present  state  of 
the  property^  if  he  prove  that  the  property  has  been 
actually  enjoyed  and  passed  under  that  description  for 
upwards  of  sixty  years,  (c) 

As  a  general  rule,  a  copyholder  can  defeat  the  free 
bench  of  his  wife  by  a  simple  alienation  by  surrender ; 
but  this  rule  may  be  varied  by  the  particular  custom 
of  the  manor,  and  inquiry  should  always  be  made  as 
to  this. 

Where,  by  the  custom  of  a  manor,  no  time  is 
limited  for  presenting  surrenders  of  copyholds,  an  in- 
cumbrancer^ whose  surrender  has  been  presented,  al- 
though not  enrolled  until  long  after  a  subsequent  en- 
cumbrance duly  enrolled,  will  not  be  postponed^ 
although  the  subsequent  encumbrancer  had  no  notice 
of  the  prior  charge ;  for  the  custom  obviates  the  ne- 
cessity of  presentment,  and  consequently  of  enrol- 
ment, (d) 

By  the  1  Wm.  IV.  c.  66,  (e)  it  shall  be  lawful 


(a)  Lovell  v.  Lovdl,  3  Atk.   1 1.         (c)  Long  v.  Collier,  4  Russ.  267. 
Widdowson  v.  Harrison,  1  Jac.  &  W.         (rf)  Horlock^v.  Priestley  and  Wife, 
532.  2  Sim.  75. 

(b)  Everall  v,  Smalley,  2  Str.  1197 ;  (e)  s.  11.,  re-enacting  47  Geo.  III. 
1  Wils.  26.  S.  C.  Doe  v.  Ossiog-  c.  8.  s.  2,  and  extending  it  to  lands  in 
brooke,  2  Bing.  70.  ancient  demesne. 
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for  any  person  not  being  under  coverture,  and  for 
every  feme  covert  (being  solely  and  secretly  ex- 
amined by  the  lord  of  the  manor  or  his  steward)  to 
appoint  any  person  to  be  his  or  her  attorney,  for  the 
purpose  of  surrendering  the  land  of  which  a  common 
recovery  shall  be  proposed  to  be  suflTered  to  the  use  of 
any  person,  to  make  him  tenant  to  the  plaint,  and  to 
do  all  other  necessary  acts  for  the  suffering  and  per- 
fecting such  common  recovery,  and  such  surrender  and 
common  recovery  shall  have  the  like  effect,  but  no 
other,  as  such  surrender  and  common  recovery  would 
have  had  if  the  party  had  appeared  in  court  in  his 
or  her  person,  and  acknowledged  the  said  surrender, 
and  suffered  the  same  recovery. 

Where  copyholds  were  devised  to  the  testator's  wife 
for  life,  remainder  to  his  two  sons  as  tenants  in  com- 
mon in  fee ;  and  the  eldest  son  and  customary  heir  was, 
by  an  arrangement  between  himself,  his  mother,  and 
brother,  admitted  to  the  copyholds  in  fee,  and  executed 
by  deed  a  declaration  of  trust  to  the  uses  of  his  father's 
will;  the  brothers  became  bankrupts,  and  their  as- 
signees sold  their  reversion,  and  it  was  held  that  the 
purchaser^  though  as  against  the  assignees,  a  pur- 
chaser of  a  legal  reversion,  was  not^  as  against  the 
tenant  for  life,  entitled  to  compel  such  a  surrender 
us  would  give  him  the  legal  reversimi.  (a) 

The  lord  cannot  deny  the  copyholder  access  to  the 
court  rolls,  \P)  and  a  primil  Jack  title  to  copyholds  is 
sutKcieut  to  entitle  the  |>arty  to  inspect  the  court  rolls 
of  the  manor  at  all  seasonable  times,  and  to  take  copies 
of  them  so  tW  as  concerns   his  copyhold,  and  the 
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court  of  King's  Bench  will  grant  a  mandamus  upon  a 
mere  claim,  without  an  affidavit  that  the  party  claim- 
ing has  an  actual  interest  in  the  premises,  (a) 


II.    TITLES  UNDER  CUSTOMARY  FREEHOLDERS. 

The  general  nature  and  incidents  of  customary  free- 
holds are  the  same  as  those  of  copy  holds.  (^)  They 
are  held  by  copy  of  court  roll,  according  to  the  custom 
of  the  manor,  but  not  at  the  will  of  the  lord  ;  and  the 
freehold  is  in  the  lord  as  in  the  case  of  copyholds,  (c) 

Where,  however,  the  custom  of  a  manor  requires  a 
bargain  and  sale,  as  well  as  a  surrender  and  admit- 
tance to  pass  the  customary  tenement,  the  freehold  is 
in  the  tenant,  and  not  in  the  lord,  {d)  There  is  some- 
times considerable  difficulty  in  ascertaining  what  are 
customary  freeholds  and  what  are  copyholds ;  and 
it  will  be  proper  to  mention  some  of  the  cases  on  this 
point.  In  Smith  v.  Page,  (e)  the  court  said  that  what- 
ever might  pass  by  deed  without  surrender,  (though  it  be 
required  that  the  deed  be  enrolled  in  the  lord's  court,) 
can  be  no  copyhold ;  and  whatever  may  pass  by  surren- 
der in  the  lord's  court  secundum  consuetudinem  manerii, 
but  not  secundum  voluntafem  damini,  is  no  copyhold. 

So  also  in  Gall  v.  Noble,  (/)  where  it  appeared 
that  lands,  parcel  of  a  manor,  which  by  very  ancient 
books  of  that  manor  appeared  to  be  parcel  of  the 


(a)  The  King  v.  Lucas,  10  East,  378.    Doe  v.  Himtingdon,  ubi  wpnu 

S35.    The  Kingt?.  Towers,  4  M.  &  S.  Doe  d.  Newby  v.  Jackson,  1  B.  &  C. 

16S.    BatemaD  v.  Phillips,  4  Taunt.  448. 

163.  ((Q  Bingham  v.  Woodgate,  1  Russ. 

(6)  Doe  V.  Huntingdon,   4  East,  &  Mylne,  33. 

271.  (0  Comb.  S87-. 

(c)  Burrell  v.  Dodd,  3  Bos.  &  Pul.  (/)  Carth.  432. 
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Duchy  of  GomwaIl»  but  passed  by  surrender,  and 
copy  of  court  roll,  but  were  executed  at  the  will  of 
the  lord,  and  not  merely  according  to  the  custom  of 
the  manor,  it  was  resolved  by  the  court,  that  these 
lands  were  not  copyhold,  but  a  customary  free- 
hold, (a) 

So  also  in  Stephenson  v.  Hill,  (&)  where  lands  were 
stated  to  be  copyhold  lands, .  parcel  of  the  manor  of 
M.,  holden  of  the  lord  of  the  manor,  not  saying,  "  at 
the  will  of  the  lord,''  they  were  held  to  be  customary 
freeholds. 

In  a  later  case,  (c)  where  lands  were  described  as 
being  holden  of  the  lord  of  the  manor  of  W,  by  copy  of 
court  roll,  and  were  demised  and  demiseable  by  copy  of 
court  roll  of  the  said  manor,  and  have  always  been 
called  and  reputed  copyholds,  but  none  of  the  ad* 
mittances  stated  the  tenants  to  hold  at  the  will  of  the 
lord,  they  were  held  not  to  pass  in  a  devise  under 
the  word  '*  freeholds."'  (d) 

Where  by  the  custom  of  the  manor  the  legal  in- 
terest in  lands  of  customary  tenure,  parcel  of  the 
manor,  was  not  devisable,  but  was  transferred  by  deed 
of  bargain  and  sale,  having  the  effect  of  a  surrender, 
in  which  the  operative  words  were  ''  bargain,  sell,  and 
surrender,"  and  on  the  presentment  or  production  of 
which  admittance  was  granted  to  the  alienee ;  bu  tan 
equitable  interest  in  such  customary  lands  was  capable 
of  being  passed  by  devise,  without  regard  to  the  custom 


(a)  And  see    Rogers   v.  Bradly,  (6)  3  Burr.  1275. 

Vent.  143.    S  Lutw.  1171.    1  Salk.  (c)  Roe  d.  Conolly  v.  Vernon  & 

365.    6    Mod.  20.   Cro.  Car.  «99.  Vyse,  5  East,  88. 

Ld.  Raym.  lSt5.    Crowther  v.  Old^  (</)  And  see  Doe  d,  Cooke  v.  Dar- 

field^  1  Salk.  364.    Hussey  v.  Grills,  win,  7  East,  899.    Doe  d.  Newby  v. 

1  Ambl.  301,  Blunt's  edit.  Jackson,  1  B.  &  C.  448. 
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of  the  msmor ;  and  a  tenant  of  the  manor,  who  was 
seised  of  customary  lands^  conveyed  them,  by  a  deed 
of  bargain  and  sale  and  surrender,  to  a  trustee,  upon 
trust  for  such  person  as  tenant,  by  any  deed  or  instru* 
ment  in  the  nature  of  a  last  will  or  codicil,  to  be  by 
him  legally  executed,  should  appoint  or  devise  the 
same;  and  under  this  conveyance  the  trustee  was 
admitted,  it  was  held  that  the  equitable  interest  in 
the  lands  would  not  pass  by  an  unattested  codicil  of 
the  tenant,  (a) 

III.    TITLES    UNDER    ENFRANCHISED    COPYHOLDERS. 

In  copyhold  titles  which  have  been  converted  int6 
freehold  tenure  by  enfranchisement,  it  is  usual  to  in- 
vestigate the  title  under  the  copyhold  tenure,  and  also 
the  title  of  the  lord  under  the  freehold  tenure,  as  a 
defect  in  the  title  under  the  copyhold  tenure  would 
not,  as  against  the  stranger,  be  cured  by  enfranchise- 
ment. (A) 

Where  the  copyhold  tenure  is  extinguished  in  the 
freehold  tenure,  there  is  an  acceleration  of  the  right  of 
enjoyment  under  the  freehold  tenure,  in  the  same 
manner  as  when  a  term  of  years  merges  in  the  free- 
hold or  inheritance,  and  the  encumbrances  on  the 
freehold  or  inheritance  take  effect  in  possession,  (c) 

So  where  the  lord  purchases  the  copyhold  tenure, 
and  that  tenure  becomes  extinct  by  union  with  the 
freehold  tenure,  it  is  necessary  to  investigate  the  title 
under  the  copyhold  tenure,  as  well  as  under  the  free- 
hold tenure,  (d) 

(a)  Willan  v.  Lancaster,  S  Russ.         (c)  1  Prest.  Abs.  903.    1  Watk. 
108.  Cop.  by  Cov.  451. 

{b)  1  Prest.  Abs.  SOI.  (d)  1  Prest.  Abs.  303. 
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Where  the  tenant  under  the  freehold  tenure  obtains 
a  release  of  the  services  from  the  lord,  and  there  is  a 
rent,  the  rent  will  be  extinguished ;  but  as  the  en- 
cumbrances of  the  lord  cannot  affect  more  than  the 
rent  and  services,  the  title  of  the  lord  need  not  be 
investigated,  unless  the  rent  be  of  very  considerable 
amount,  (a) 

If  the  lord  have  only  a  partial  interest  in  the  manor, 
he  cannot  of  course  enfranchise^  except  under  a 
power  so  to  do  given  to  him  by  the  person  having 
the  fee-simple  of  the  manor ;  and  such  a  power  will 
authorize  a  conveyance  of  the  freehold  to  one  who  is 
equitably  entitled,  and  has  been  improperly  admitted, 
without  a  previous  surrender  by  bis  trustee.  (6) 

But  tenants  having  partial  interests  are  empowered 
by  the  legislature  to  enfranchise  for  particular  pur--* 
poses^  as  to  redeem  land-tax,  (c)  and  to  build  new 
churches,  (d) 

Enfranchisement  will  be  presumed  to  support  a  long 
possession^  even  against  the  crown,  (e) 


IV.    OF  TITLES    UNDER  TENANTS  IN    ANCIENT 

DEMESNE. 

If  a  fine  or  recovery  be  suffered  of  lands  in  an- 
cient demesne,  in  the  courts  of  Westminster  Hall, 
the  lands  become  frank  fee  and  of  socage  tenure, 
whilst  the  fine  or  recovery  remains  in  force. 

If  the  lord  of  the  manor  has  relieved  the  lands 


(a)  1  Prest  Ab8.30d.  (<0  ^  Ceo.  III.  c.  45.  s.  38. 

(6)  Wilson  V.  Allen,  1  Jac.  k  W.  (e)  Roe    d.  Johnson  v.  Ireland, 

611.  11  East,  380;  and  see  Steward  «. 

(c)  4S  Geo.  III.  c.  116.  9.  60^  Bridger,  8  Vem.  616. 
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from  the  services  to  the  court  of  ancient  demesne,  his 
title  should  be  investigated,  in  order  that  it  may  be 
seen  that  he  has  power  so  to  do.  (a) 

If  lands  are  stated  to  be  holden  in  ancient  de- 
mesne, search  should  be  made  for  them  in  Domes* 
day  Book  in  the  Exchequer,  for  if  of  that  tenure  they 
must  there  be  found,  (b) 

(a)  1  Prest  Abs.  804.  4S ;  Hob.  188,  S.  C.  Holdy  v.  Hodges, 

(6)  Griffin  9.  Palmer,  1  Brownl.      1  Sid.  147;  Kltch.  198. 


CHAPTER  VII. 


OF  ABSTRACTS  OF  TITLE  OF  LEASEHOLDS  AND 

CHATTELS  REAL. 


Personal  property,  in  a  former  period  of  our  juris- 
prudence, was  accounted  of  very  trifling  importance, 
and  the  laws  relating  thereto  were  few  and  ill- 
defined  ;  but  subsequent  events  have  rendered  per- 
sonal property  nearly  as  important  as  real  property, 
and  it  now  almost  equally  divides  the  attention  of  the 
courts.  Personal  property  consists  of  chattels  real 
and  chattels  personal.  Chattels  real  partake  of  the 
nature  of  real  property;  and  of  this  kind  are  all  terms 
for  years  in  land  or  real  property,  annuities  charged  on 
land,  statutes  merchant,  &c.  {a)  Chattels  personal 
are  moveable  things,  such  as  money,  stock  in  trade^ 
furniture^  jewels,  &c,  (A) 

An  interest  in  land,  bounded  by  a  particular  event 
which  may  happen  within  a  given  number  of  years,  is 
also  a  chattel  real.  Thus  a  devise  to  trustees  or  ex- 
ecutors,   ''  for  payment  of  the  testator's  debts,  and 

(a)  Co.  Lilt  43,  b.  (6)  2  Bla.  Com.  386. 
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until  his  debts  be  paid/'  confers  only  a  chattel  in- 
terest^  and  will  go  to  the  executor  of  the  surviving 
trustee  or  executor,  if  the  debts  are  not  discharged  in 
his  lifetime,  (a) 

We  shall  first  consider  the  rules  respecting  the 
titles  of  chattels  real ;  and  this  chapter  may  be  pro* 
perly  divided  into— I.  Titles  of  leaseholds.  II.  Titles 
of  terms  of  years  in  gross.  III.  Titles  of  attendant 
terms.  IV.  Titles  under  tenants  from  year  to  year, 
&c.   V.  Titles  under  tenants  by  statute  merchant,  &c. 

I.    TITLES    OF    LEASEHOLDS. 

Titles  to  leasehold  property  should  commence  with 
the  original  lease,  and  all  subsequent  assignments 
should  be  abstracted ;  (b)  and  it  should  also  contain 
statements  of  all  the  circumstances  and  focts  incident 
and  relative  to  the  property. 

In  considering  titles  of  leaseholds^  it  will  be  proper 
to  see  that  the  lessor  has  good  right  to  lease,  that 
the  lessee  is  of  capacity  to  receive  the  lease,  the 
deduction  of  the  title  under  the  term,  the  descrip- 
tion of  the  parcels,  and  the  words  of  limitation  in  the 
lease,  (c) 

All  leases,  except  those  of  an  infant,  will  be  valid 
at  common  law,  although  no  rent  is  reserved,  (d) 

Freehold  estates  for  lives,  in  lands  of  the  legal 
estate,  must,  however  created,  be  transferred  by 
feoffment  and  livery  of  seisin,  or  by  lease  and  release, 
or  some  other  similar  assurance ;  but  estates  in  lands 

(a)  Co.  Lite.  49  a.    Doe  v.  Simp  (c)  S  Prest.  Abs.  16. 
son,  5  East.  163.                      *  (d)  1  Prest.  Abs.  19. 

(b)  l.Prest  Abs.  U. 
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under  terms  for  years  may  be  transferred  by  mere 
writings  except  they  confer  a  title  to  the  reversion 
and  services ;  and  under  such  circumstances  there 
must^  it  is  apprehended,  be  a  grant  or  assignment  by 
deed.,  {a) 

When  a  term  of  years  is  in  two  joint  tenants,  an 
assurance  by  one  of  them  will  not  pass  more  than  his 
moiety  or  share ;  but  one  of  several  executors  or  ad* 
ministrators  may  assign  the  entirety  of  the  lands,  or 
demise  them  for  all  or  any  part  of  the  term  ;  {b)  and 
an  assignment  purporting  to  be  from  several  execu- 
tors, and  executed  by  one  only,  will  be  effectual  for 
the  entirety,  (c) 

It  must  also  carefully  be  seen  that  there  exists 
under  the  lease  that  duration  of  interest  which  is  pro* 
fessed  to  be  granted^  and  that  this  interest  is  only 
determinable  at  the  time  and  in  the  manner  agreed 
upon  by  the  parties,  and  that  only  the  specified  rent 
is  payable. 

Where  the  lease  is  made  in  consideration  of  the 
surrender  of  a  former  lease,  the  reference  made  to 
such  lease  leads  to  the  necessity  of  investigating  the 
title  of  the  lessor  to  such  lease,  and  the  mesne  assign- 
ments, as  any  encumbrance  upon  them  would  attach 
on  the  new  lease,  {d)  And  it  will  be  proper  to  see 
that  the  surrender  was  properly  made ;  and  if  in  pur- 
suance of  any  statute,  that  its  provisions  have  been 
complied  .with. 

It  must  also  be  seen  that  the  leases  have  been 
uniformly  granted  to  the  persons  who  had  the  former 

(a)  3  Prest  Abs.  20.  (d)  Coppin    v*    Feroyhoiigh,    8 

{h)  Prest  Shep.  Touch.  484.  B.  C*.  €.991.    And  see  Nesbit  v. 

(c)  9  Prest.  Abs.  33.  Tredennick,  1  Ball.  &  B.  39. 
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interest.  If  they  have  not,  and  two  interests  are  sub- 
sisting at  the  same  time  in  different  persons,  as  mort- 
gagor and  mortgagee,  the  former  having  renewed  in 
his  own  name  after  mortgage  made,  without  a  surren- 
der from  the  latter,  the  title  is  defective,  but  may 
be  made  good  by  the  assignment  and  merger  of  the 
interest  under  the  old  lease  in  the  new  term. 

The  assignor  of  a  lease  should  covenant  that  the 
lease  is  good  for  the  assigned  term.  In  renewable 
leaseholds  he  must  also  covenant  for  the  due  exercise 
of  the  right  of  renewal.  If  the  reserved  rent  is  con- 
siderable, and  the  purchaser  has  no  means  of  satis- 
fying himself  whether  it  has  been  duly  paid,  a  cove- 
nant may  be  inserted  from  the  assignor  that  it  has  been 
duly  paid. 

In  an  assignment  of  leaseholds,  the  purchaser, 
except  in  the  case  of  a  purchase  from  the  assignees  of 
a  bankrupt,  must  covenant  to  pay  the  rents  and  per- 
form the  covenants  contained  in  the  lease  on  the  part 
of  the  lessee^  and  to  indemnify  the  vendor  there- 
from, (rt)  And  if  he  does  not  give  a  covenant  or 
bond,  he  will,  in  general,  be  liable  to  an  action  on  the 
case,  to  indemnify  the  vendor  against  the  rents  and 
covenants,  (b) 

If  the  original  lessor's  assent  be  necessary  to  com- 
plete the  purchase,  the  vendor,  and  not  the  purchaser, 
must  procure  it.  (c) 

Where  the  estate  agreed  to  be  leased  •  was  com- 

(a)  Pember  v.  Mathers,  1  B.  C.  C.  Mason  v.  Corder,  2  Marsh.  832  ;  7 

52.    Staines  u.  Morris,  1  V.  &  B.  8.  Taunt.  9.    As  to  covenants  and  con- 

Wilkins  v.  Fry,  1  Mer.  244.  ditions  against  assignment,  sec  tit. 

(6)  See  Burnett  v.  Lynch,  5  B.  &  "  Leases."    Park,  and  Stew.  Cont. 

C.  589.  Byth.  435—437. 

(c)  Uoyd  V,  Crispe,  5  Taunt,  249. 
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prised  with  others  in  an  origiDal  lease,  under  which 
the  lessor  had  a  right  of  re-entry  on  breach  of  cove- 
nants, the  lessee  will  not  be  bound  to  accept  the  title, 
even  with  an  indemnity,  (a) 

Whether  a  lessee  can  require  the  production  of 
the  title  of  the  lessor,  has  been  a  point  frequently  dis- 
cussed. It  is  generally  provided  for  by  one  of  the 
articles  of  sale,  and  a  lessee  should  always  insist  on 
it.  (^)  But  in  the  absence  of  stipulation,  a  vendor 
cannot  compel  a  specific  performance  without  furnish- 
ing such  abstract,  (c)  And  when  a  lease  is  made  under 
a  power,  either  in  an  act  of  parliament  or  in  a  pri- 
vate conveyance,  the  title,  so  far  as  it  was  connected 
with  the  power,  must  be  stated,  (d) 

But  a  lessor  who  enters  into  a  contract  for  land, 
does  not  thereby  impliedly  engage  that  he  will  deliver 
to  the  lessee  an  abstract  of  the  title  to  the  free- 
hold ;  (e)  and  it  has  been  very  lately  decided  at  nisi 
priuSf  by  Lord  Tenterden,  that  upon  the  sale  of  a  lease 
without  any  stipulation  for  making  a  good  title,  or  for 
the  production  of  the  lessor's  title,  that  the  purchaser 
cannot  insist  on  its  production.  This  was  decided  on 
an  action  for  the  deposit,  brought  on  account  of  the 
title  not  being  produced.  (/)  But  where  A.,  by  agree- 
ment made  on  the  31st  day  of  March,  agreed  to  grant 
a  lease  of  certain  premises,  habendum,  from  the  29th  of 
September  then  next,  for  twenty-one  years,  in  con- 

(a)  Filde8  v.  Hooker,  S  Madd.  193.  (d)  9  Prest.  Abs.  9. 

(6)  Sug.  V.  &  P.  306.  (e)  Temple  v.  Brown,  6  Taunt  60. 

(c)  FUdes  V.  Hooker,  2  Meiiv.  424.  Gwillim  v.  Stone,  3T^mnt  433;  Sug. 

Keech  v.  Hall,  Doug.  29 ;  3  Mad.  V.  &  P.  307,  8tfa  ed. 

193.    Purvis  v.  Rayer,  9  Pri.  488.  (/)  George  v.  Pritchard,  1  Ry.  & 

And  see  Deverell  v,  Bolton,  18  Ves.  Moo.  417. 
505. 
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sideration  of  one  thousand  pounds^  of  which  ten  pounds 
were  paid  at  the  time  of  the  agreement,  ninety  pounds 
were  to  be  paid  on  the  13th  of  April,  and  the  residue  on 
haying  possession  of  the  premises,  but  no  time  for 
granting  the  lease  was  fixed  by  the  agreement ;  and  B., 
being  called  upon  to  pay  the  ninety  pounds,  demanded 
an  abstract  of  a  title,  which  was  refused ;  whereupon 
he  gave  notice  that  he  would  rescind  the  contract^  and 
commence  an  action  to  recover  the  ten  pounds  which 
he  had  paid ;  it  was  held  that  he  was  entitled  to 
recover,  it  being  proved  at  the  trial  that  at  the  time 
when  the  action  was  brought,  A.  had  no  power  to 
grant  the  lease  contracted  for.  (a) 

Where  the  contract  is  between  the  assignor  and  as- 
signee of  a  lease,  the  general  opinion  seems  to  be,  that 
if  the  assignor  can  compel  the  production  of  the  free- 
hold title,  the  assignee  will  be  entitled  to  its  produc- 
tion ;  (b)  and  where  it  is  impossible  for  him  to  do  so, 
a  purchaser  may  recover  his  deposit  and  costs,  (c) 
The  rule  as  to  the  production  of  the  lessor^s  title  does 
not  apply  to  a  bishop's  lease,  as  the  mode  of  granting 
it  IB  prescribed  by  the  statute,  {d) 

It  still  remains  undecided  whether  a  lessee  can  in 
equity,  as  plaintiff,  call  for  the  original  lessor's  title* 

Where  A.  agreed  to  sell  to  B.  leasehold  premises, 
*'  as  he  held  the  same "  for  the  term  of  twenty- 
eight  years,  and  B.  agreed  to  accept  an  assignment 
thereof,  without  requiring  the  production  of  the  lessor's 
title,  it  was  held  that  the  true  construction  of  the 
agreement  was  not  merely  that  the  vendee  should  not 

(a)  Roper  ».  Coombes,  6  B.  &  C.  (c)  Flureau  w.Thomhill,  2  W.BU. 

534.  And  see  ante  p.  56, 57.  1078. 

{b)  See  White  v.  Foyambe,  11  Ves.  (d)  Fane  v.  Spencer,  3  Meriv.  430, 

337.  n.  (a). 

H  2 
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require  an  abstract  of,  but  should  not  object  to  the 
original  lessor's  title,  (a) 

If  a  vendor  of  leaseholds  cannot  make  a  good  title 
when  required,  no  time  being  fixed  for  granting  the 
lease,  the  purchaser  may  rescind  the  contract.  (&) 

Great  difficulty  occurs  with  respect  to  the  title  to 
renewable  leaseholds.  All  public  bodies,  who  grant  re- 
newable leaseholds,  require  the  old  lease  to  be  given  up 
before  they  will  grant  a  new  one;  and  when  they  once 
obtain  possession  of  a  surrendered  lease,  they  will  not 
part  with  it,  or  permit  a  copy  of  it  to  be  taken.  When 
the  lessee  sells,  he  produces  an  abstract  of  the  sub- 
sisting lease  and  subsequent  instruments.  Now  this 
is  a  title  it  is  impossible  to  accept,  however  willing  the 
purchaser  may  be,  and  although  he  may  have  waived 
calling  for  the  lessor's  title.  Every  lease  is  stated  to  be 
granted  in  consideration  of  the  surrender  of  the  former 
lease,  and  by  means  of  this  reference,  the  chain  of 
title  is  kept  up.  The  reference  in  the  last  lease  to 
the  one  immediately  preceding,  is  notice  of  it  to  the 
purchaser,  and  that,  again,  is  notice  of  the  one  before 
that,  and  so  on,  to  the  first  lease.  And  if  in  any  of 
these,  the  lessee  is  described  as  devisee  under  a  will, 
or  there  is  any  thing  to  lead  the  mind  to  a  conclusion 
that  the  lessee  is  not  absolutely  entitled,  the  purchaser 
will  be  liable  to  the  same  equity  as  the  lessee  was 
subject  to,  although  he,  the  purchaser,  had  no  other 
knowledge  of  the  fact  than  the  mention  in  the  lease  of 
the  surrender  of  the  former  lease,  equity  deeming  that 


(a)  Spratt  V.  Jeffeiy,  10  B.  &  C.  6  Taunt.  259.  S.  C.  1  Marsh.  583.  As 

9A9.  to  renewal  of  leaseholds  by  persons 

{b)  Koper  v.  Coombes,  6  B.  &  C.  under  disabilities,  see  poit,  Chapter 

534;  ante  p.  98 ;  and  see  Thomson  v.  XVI.  and  Index,  word  Renewal. 
Miles,  1  Esp.  184.  Bartlett  v.  Tuchin, 
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suflBcient  to  lead  him  to  inquire  into  the  title,  (a) 
Under  these  circumstances,  a  purchase  of  renewable 
leaseholds  of  this  description  cannot  be  recommended, 
unless  an  abstract  of  the  lessor^s  title  is  produced. 

Where  the  lease  has  been  originally  gr^^^(^^^ 
person  or  persons  who  exercise  the  power  of  leasing 
under  certain  restrictions,  as  ecclesiastical  persons  and 
corporations,  tenants  in  tail,  tenants^for  life,  husbands 
in  right  of*  their  wives,  persons  granting  leases  under 
powers,  &c.,  great  care  must  be  taken  to  see  that 
they  have  not  exceeded  their  powers,  and  that  the 
formalities  required  by  the  legislature  have  been  strictly 
pursuedl 

In  particular,  it  should  be  seen,  where  there  have 
been  several  successive  leases  granted,  that  the  former 
leases  have  been  duly  surrendered  by  the  persons  who, 
in  point  of  estate,  were  competent  to  make  the  sur- 
render ;  and,  to  ascertain  this,  the  legal  estate  should 
be  traced,  without  any  regard  to  the  equitable  owner- 
ship. (6)  "  Leases  of  this  nature,"  says  Mr.  Preston, 
**  are  frequently  the  subject  of  settlements,  and  the 
renewals  are  obtained  under  that  preference  to  the 
former  tenants,  which,  in  courts  of  equity,  is  deno- 
minated the  tenant  right ;  and  as  often  as  this  is  the 
case,  the  state  of  the  title  should  be  shown  during  the 
last  sixty  years,  so  that  it  may  appear  that  the  title  is 
good  in  equity,  as  well  as  at  law,  and  not  affected  by  any 
trust  founded  on  the  tenant  right."  (c)  But  it  must  be 
remembered,  that  this  supposed  tenant  right  is  a  matter 
of  mere  indulgence  on  the  part  of  the  landlord,  which 
he  may  grant  or  withhold^  without  being  subject  to  any 

(a)  Coppin  v,  Femyhough,  S  Bro.         (6)  1  Prest.  Abs.  15. 
C.  C.  291 ;  ante,  p.  06;  and  Siig.  V.  &  (r)  1  Prest.  Abs.  16. 

P.  313,  8th  ed. 
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interference  of  the  courts^  although  in  Ireland,  and  in 
some  parts  of  the  south  of  England,  this  right  to  a  re- 
newal assumes  a  more  substantial  form,  and  may  be 
enforced  under  what  has  been  called  local  equity,  (a) 

An  executory  interest  in  leaseholds  is  transmissible 
to  executors  or  administrators,  and  may  be  bequeathed. 
It  may  also  pass  by  the  bargain  and  sale  of  commis* 
sioners  of  bankrupt,  (b) 

There  is  some  little  confusion  in  the  cases  as  to 
what  will  constitute  an  under-lease,  and  what  an  as- 
signment. It  is  generally  laid  down,  that  the  power 
of  distress  is  incident  to  the  reversion ;  (c)  and  it  has 
therefore  been  held,  that  a  lessee  for  years  who  assigns 
his  term,  reserving  rent,  cannot  distrain  for  the  rent,  (df) 
Where  he  grants  his  whole  interest,  it  is  generally 
called  an  assignment ;  but  if  he  only  retain  a  reversion 
of  a  day,  an  under-lease,  (e)  But  in  a  veryjate  case, 
where  the  lessor's  term  would  have  expired  in  two 
months,  and  he  demised  it  by  parol  to  B.  foe  those 
two  months,  it  was  held,  that  this  was  not  an  assign- 
ment requiring  a  writing,  but  a  lease,  of  which  parol 
evidence  might  be  given ;  but  being  a  demise  of  the 
whole  of  the  lessor's  interest,  he  could  not  distrain.  (/) 
This  decision  is  however  opposed  to  a  former  case,  {g) 
where  it  was  held,  that  all  assignments  for  any  term 
whatever  must  be  in  writing.  However,  in  this  last 
case,  it  is  to  be  observed,  the  assignee  had  not  taken 

(a)  See  Lee  v.  Vemon,  5  B.  P.  C.  8  Moo.  656,  S.C. ;    8  Taunt.  593. 
10.    Watson  V.  Master,  &c.  of  Hems-  Bume  v.  Richardson,  4  Taunt  720. 
worth  Hospital,  14  Ves.  S94.  (e)  Poultney    v.   Holmes,  ubi  $up, 

(b)  2  Prest.  Abs.  5.  Parmenter  v.  Webber,  ubi  sup, 

(c)  2  Bl.  Com.  42.  (/)  Preece  v.  Corrie,  5  Bing.  24. 
(«0 V.  Cooper,  2  Wil8.375.  Bro.         (g)  See  Botting  v.  Martin,  1  Camp. 

Ab.  t  dette  pi.  39.  Poultney  v.  Holmes,      3 18. 
1  Stra.  407.    Parmenter  v.  Webber, 


OF    LEASEHOLDS    AND    CHATTELS    REAL.       103 

possession,  which  seems  to  be  the  only  distinction  be- 
tween the  cases. 


IL    TITLES  OF  TERMS  FOR  TEARS  IN  GROSS. 

Tenants  for  years  may  assign  their  terms,  or  make 
under-leases,  or  encumber  the  land  with  rent-charges, 
or  any  like  charges,  (^r) 

Whether  the  term  be  actually  vested  or  be  limited 
by  way  of  intertsse  termini,  it  is  assignable,  (b)  But  a 
person  who  has  a  contingent  interest  under  a  term 
cannot,  it  should  seem,  assign  the  same  at  law  ;  nor 
is  a  term  held  under  a  legal  title^  and  limited  by  way 
of  executory  bequest,  assignable  at  law.  (c)  But  con- 
tingent interests  under  terms  and  executory  interests, 
and  terms  reduced  (o  the  condition  of  a  right  of  entry, 
may  be  released.  (^  And  assignments  of  contingent 
or  executory  terms  will,  when  they  are  made  for  a 
valuable  consideration,  be  supported  in  equity,  (e) 

Where  a  term  is  bequeathed  to  A.  during  his  life^ 
and  after  his  death  toB.,  the  whole  term  is  in  A.,  de- 
terminable by  his  death ;  and  if  B.  release  to  A.,  A. 
will  have  the  term  absolutely ;  and  if  A.  assign  to  B., 
B.  will  have  all  the  term  absolutely.  (/) 

But  where  ,  a  term  of  one  hundred  years  is  be- 
queathed  or  granted  to  A.  for  fifty  years,  if  A.  or  if 
B.  should  so  long  live ;  and  after  the  determination  of 
that  estate,  to  C.  for  the  residue  of  the  term^  then  both 
A.  and  C.  will  have  legal  titles,  (g) 

(a)  3  PresL  Abs.  1.  Manning's  case,  8  Co.  04  b. 

(6)  Co.  Litt  46  b.;  Perk.  s.  91.  («)  1  Prest.  Abs.  4. 

(c)  Lampet's  case,    10  Co.  46  a.  (/ )  Lampet*s  case,  10  Co.  46  a. 

Manning's  case,  8  Co.  94  b.  Manning's  case,  8  Co.  94  b. 

(c/)  Lampet's  case,    10  Co.  46  a.  (g)  Plowd.  524 ;  9  Prest.  Abs.  4. 


104  OF  ABSTRACTS  OF  TITLE 

The  creation  of  the  term  should  be  shown  from  the 
original  deed  or  will,  if  it  be  in  existence  ;  or  if  the 
deed  or  will  creating  the  term  be  lost,  the  creation  of 
the  term  should  be  stated  from  the  recitals,  as  found 
in  the  more  ancient  deeds,  (a) 

It  seems  to  be  now  the  general  opinion  of  the 
profession,  that  if  the  term  was  created  at  a  dis- 
tant period,  that  is  to  say,  sixty  years  back  at  the 
least,  the  loss  of  the  deed  creating  the  term  will  not 
invalidate  the  title  to  it,  if  recitals  of  it  in  ancient 
deeds  can  be  produced.  For  against  all  persons, 
except  the  lessor  and  those  who  claim  the  reversion 
or  remainder  under  him,  the  recitals  are  evidence  of 
the  state  of  the  title,  and  the  lessor,  or  those  who 
claim  under  him,  cannot  by  any  means,  after  si^ty 
years,  recover  the  lands,  without  proof  of  an  actual 
seisin  within  that  period.  To  show  the  seisin  they 
must  adduce  evidence  of  the  tenancy;  and  in  ad- 
ducing such  evidence,  unless  in  very  particular  cir- 
cumstances, (as  where  a  rent  is  reserved,)  they  must 
support  the  title  under  the  term.  And  though  the 
recital  may  not  be  evidence  as  a  recital,  yet  the  recital 
with  possession  under  it^  and  agreeable  to  the  same, 
would  be  admitted  as  evidence,  {b) 

If  the  deed  creating  the  term  be  produced,  the 
mesne  assignments  will  in  general  be  presumed,  (c) 
It  cannot,  however,  be  laid  down  as  a  general  rule, 
that  a  purchaser  of  a  leasehold  estate  can  safely 
accept  the  title,  where  any  of  the  mesne  assignments 
have  been  lost,  although  he  might  be  able  to  recover 

(a)  1  Prest.  Abs.  11 .  248.  (c)  Earl  v.  Baxter,  S  W.  Bla.  1228. 

(h)  1  Prest.  Abs.  12.  249:  Comb.  White    v.  Foljambe,  11  Ves.  350. 

340.  Cowp.  295;  Prosser  v.  Watts,  6  But  see  contra^  Crosby  v.  Percy,  1 

Madd.  59;  aiid  see  poit^  and  Index,  Camp.  N.  P.  C.  303.  S.  C.  and  1 

word  Evidence.  Taunt.  366,  n.  («) 
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ill  ejectment  if  he  actually  did  purchase.  Every 
case  of  this  nature  must  depend  upon  its  own  par- 
ticular circumstances,  (a) 

III.    TITLES    OF    ATTENDANT    TERMS. 

The  title  must  also  be  deduced  from  the  creation 
of  the  term  through  the  intermediate  period,  and  the 
mesne  assignments  must  if  possible  be  abstracted  :  (b) 
but  their  correctness  will  generally  be  presumed,  (c) 

The  evidence  of  creation  of  the  term  is  usually  de- 
manded,  although  the  deed  creating  it  was  executed 
at  a  more  distant  period  than  sixty  years;  as  the 
possession  of  the  termor  is  the  possession,  or  rather 
the  continuance  of  seisin  in  the  owner  of  the  reversion 
or  remainder-man ;  and  the  remainder-man  or  rever- 
sioner cannot  be  disseised  while  his  tenant  continues 
in  possession  ;  and  even  though  the  termor  be  ousted^ 
•yet  while  there  is  a  right  of  entry  in  the  reversioner 
or  remainder-man,  a  re-entry  by  the  termor  will  revest 
the  seisin  in  the  reversioner  or  remainder- man ;  but 
when  the  reversion  or  remainder  is  turned  into  a  right 
of  action,  as  by  a  descent  cast,  or  by  a  discontinu- 
ance by  tenant  in  tail,  or  the  like,  then  an  entry  will 
hot  restore  the  seisin  to  the  reversioner  or  remainder- 
man, (d) 

Terms  attendant  on  the  inheritance  are  considered 
as  absolutely  annexed  to  it ;  they  follow  the  descent 
to  the  heir,  and  all  alienations  made  by  him ;  they 
are  entailable,  and  may  be  limited  in  any  mode  of 
which  the  inheritance  is  susceptible ;  and  a  common 

(a)  Sug.  V.  &  P.  d  19,  8th  ed.  and  see  Hillary  v  Waller,  12  Ves.  339 ; 

(6)  1  Prest.  Abs.  25.  and  ante  p.  104,  n.  (c) 

(c)  Earl  V,  Baxter,  3  W.  Bla.  13?8j  {d)  1  Prest.  Abs.  249. 


106  OF  ABSTRACTS  OF  TITLE 

recovery  wilt  bar  the  entails  and  remainders  over  of 
the  term  as  well  as  those  of  the  freehold,  (a) 

So^  also,  a  term  attendant  on  the  inheritance  will 
only  pass  by  a  will  executed  so  as  to  pass  real  es- 
tate ;  (b)  but  the  attendance  of  terms  on  the  inherit- 
ance is  regulated  by  the  discretion  of  the  court,  (c) 

If  the  person  to  whom  a  term  has  been  assigned  be 
dead  intestate,  and  there  has  been  no  general  adminis- 
tration granted  of  his  effects,  or  the  person  to  whom  such 
administration  has  been  granted  be  dead,  either  with  a 
will  or  intestate,  or  the  executor  of  the  termor  be  dead, 
intestate,  or  without  having  proved  the  will^  or  cannot 
be  found,  a  special  administration  quoad  the  term  must 
be  sued  out,  so  as  to  constitute  a  representative  to  such 
person,  (d)  the  expense  of  which  must  fall  on  the  ven- 
dor, and  the  business  be  transacted  by  his  solicitor. 
The  safest  plan  is  to  require  that  the  administration 
be  taken  out  from  the  Prerogative  Court  at  Doctor's 
Commons,  and  not  from  the  local  Ecclesiastical  Court, 
for  it  will  then  be  good  until  actually  vacated,  though 
the  testator  had  not  bona  notabilia  in  two  dioceses ;  but 
if  the  administration  be  incorrectly  granted  by  a  local 
court,  it  will  be  absolutely  void,  (e) 

If  no  administration  has  previously  been  taken 
out,  and  the  termor  died  in  the  diocese  in  which  the 
lands  are  situate,  and  there  is  no  reason  to  suspect  that 
he  had  effects  constituting  bona  notabilia  in  any  other 
diocese,  then  an  original  limited  administration  may  be 
taken  out  in  the  Consistory  Court  of  the  diocese. 

(a)  2  Collect  Jur.  397;  1  Vent.  v.  Stanley,  1  Dy.  372  a.    Tingrey  v. 

194 ;  1 T.  R.  766.  Brown,  1  Bos.  &  Pull.  310. 

(h)  2  Coll.  Jur.  297.  (c)  Com.  Dig.  tit.  Administrator, 

(c)  Nurse  v.  Yarmouth.  3  Swanst  (B.  2) ;  but  see  Stokes  u.  Bate^  5  B.  & 

611.  C.  491,  stated /Mu^ 

{d)  See  Roll  Abr.  907,pl.  10 ;  Isted 
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Where  an  admiDistration  has  been  already  taken  out 
in  one  province,  and  the  lands  lie  in  another,  a  new 
original  administration  must  be  granted  in  the  other 
province,  precisely  as  if  no  administration  at  all  had 
been  previously  taken  out.  (a) 

A  purchaser  or  mortgagee  should  always  insist  upon 
all  the  deeds  relating  to  an  outstanding  term ;  (6)  but 
he  should  also  take  care  to  have  an  actual  assignment 
of  it,  and  never  rely  on  an  express  declaration  of  trust 
in  his  favour,  for  this  declaration  will  not  be  equivalent 
for  all  purposes  to  an  assignment,  in  protecting  him 
against  the  fraudulent  acts  of  the  vendor  or  mortgagor 
in  secretly  creating  other  incumbrances,  (c) 

In  Frere  v.  Moore,  (d)  M.  and  his  wife  mortgaged  to 
A.  F.  by  indenture,  wherein  B.  (M.'s  trustee  of  the 
mortgaged  premises,  who  had  the  legal  estate)  cove- 
nanled  to  stand  possessed^  (subject  to  a  prior  mortgage^) 
for  securing  to  A.  F.  2900/.  and  subject  thereto,  in 
trust  for  such  person  as  M.  and  his  wife  should  ap« 
point.  M.  and  his  wife  afterwards  appointed  that  B. 
should  stand  possessed,  subject  to  the  said  first  mort- 
gage, and  subject  to  the  sum  of  pounds,  due  to  the 
representatives  of  A.  F. ;  in  trust  for  securing  to  H. 
1200/.  Afterwards  M.and  his  wife  appointed  that  B. 
should  stand  possessed,  subject  to  i}xtjirst  mortgage,  in 
trust  for  securing  to  T.  F.,  (the  representative  of  A.  F.,) 
the  sum  of  2714/.,  due  on  the  mortgage  to  A.  F.  for 
2900/.,  and  2162/.  due  to  T.  F.  before  the  mortgage  made 
to  H.,  which  latter  sum  was  composed  of  sums  owing 

(a)  See  further  as  to  taking  out  Co.  Litt.  S90  b.  n.  (1).    Maundrell 

limited  letters  of  administration,  5  v,   Maundrell,    10   Ves.    S71 ;    Ex 

Park.  &  Stew.   Cont  Byth.    Title  parte  Knott,  11  Ves.  613. 
'^  Limited  Letters  of  Administration,"         (c)  £x  parte  Knott,  tc^'  tup. 
where  the  subject  is  fnlly  considered.  ((0  ^  Pri.  476. 

(ft)  See  Stanhope  v.  Earl  Vemey, 
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to  him  as  executor  of  A.  F.,  and  of  another  person,  on 
notes  and  bonds,  and  of  sums  due  to  himself  on  bonds 
and  the  balance  of  an  account,all  of  which  were  recited 
in  the  deed;  and  it  was  held  that  as  the  mortgagees 
had  all  equal  equities,  and  neither  had  got  in  the  legal 
estate,  the  incumbrances  were  available  according  to 
the  priority  of  their  several  dates  only,  and  they  were 
entitled  to  no  other  preference  inter  se. 

The  oldest  terms  should  be  assigned  to  attend,  as 
they  are  less  likely  to  be  aflfected  by  incumbrances, 
and  the  subsequent  terms  should  be  merged  in  the 
inheritance.  Where  the  state  of  the  title  requires 
that  two  or  more  should  be  kept  on  foot,  one  term 
should  be  assigned  to  one  trustee,  and  another  to  an- 
other, and  if  more  than  two  are  assigned,  in  order  to 
prevent  their  merging  in  each  other,  every  alternate 
term>  as  the  first,  third,  and  fifth,  may  be  assigned 
to  one  trustee^  and  the  second,  fourth,  and  sixth, 
to  another  trustee,  (a) 

Where  a  term  has  once  been  assigned  to  attend  the 
inheritance,  although  at  a  period  very  remote,  and  it 
has  since  been  treated  as  a  subsisting  term  by  declara- 
tions in  subsequent  deeds,  a  purchaser  can  never  be 
advised  to  permit  the  term  to  continue  outstanding, 
because  it  is  clear  that  it  may  be  used  against  him  on 
an  ejectment.  (6) 

Where  terras  are  raised  by  settlements,  it  is  usual 
to  introduce  a  proviso  that  they  shall  cease  when  the 
trusts  are  at  an  end.  In  well  drawn  deeds  this  pro- 
viso always  expresses  three  events;  first,  the  trusts 
never  arising ;  secondly,  their  becoming  unnecessary  or 
incapable  of  taking  effect;  and,  thirdly,  the  performance 

(a)  See  2  Prest.  Conv.  127;  and  (6)  Sug.  V.&  P.  892,  8th  edition. 

Scott  V.  Fenhoulet,  1  B.  C.  C.  69. 
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of  them.  But  in  ill-penned  instruments  it  frequently 
happens  that  these  events  are  not  accurately  expressed, 
or  not  at  all  provided  for ;  and  in  these  cases  it  must 
be  seen  whether,  in  the  events  which  have  happened, 
the  term  has  ceased  ;  for,  if  it  has  not,  the  purchaser 
must  require  an  assignment  of  the  term,  (a) 

IV.    TITLES  OF  TENANTS  FROM  YEAR  TO  YEAR. 

A  tenancy  from  year  to  year,  or  for  a  less  term  than 
a  year,  is  assignable,  and  will  devolve  on  the  lessee's 
executors  or  administrators,  if  not  parted  with  in  his 
lifetime  (b) 

A  tenant  at  will,  or  by  sufferance,  has  no  assignable 
interest,  (c) 

V.    TITLES    UNDER    TENANTS    BY    STA'TUTE 

MERCHANT,  &C. 

Tenants  by  statutes  merchant,  staple,  elegit,  &c., 
have,  in  point  of  law,  an  interest  measured  by  the 
quantum  of  their  debt;  but  in  equity  they  have  merely 
a  security  for  their  money,  (d)  They  have,  even  at 
law,  only  a  chattel  interest,  (e) 

Their  interests,  consequently,  may  be  assigned,  as 
other  chattel  interests,  without  livery  of  seisin,  or 
bequeathed  as  personal  estate,  and  at  the  death  of 
the  tenant  they  will  devolve  to  his  executors,  or  other 


(a)  See  Hays  v.  Bauley,  Sug.  V.  &  (c)  Litt.  s.  240 ;    Co.  litt.  57  a. 

P.  393.    As  to  the  rules  for  the  as-  Sweeper  ».  Randal,  Cro.  Eliz.  156. 

signmeot  of  terms,  see-  Sug.  V.  &  P.  Moss  v.  Galiimore,  Doug.  266,  267. 

391— 4a5, 8th  edition.  (d)  Marsh  v.  Lee,  2  Vent.  338. 

{b)  See  Rext?.  Aldborough,  1  East,  (e)  2  Prest.  Abs.  23. 
598. 
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personal  representatives,  or  pass  to  a  legatee  by 
bequest  and  assent  to  that  bequest,  (a) 

An  estate  of  this  nature  may  merge  in  another 
estate  of  the  like  description  (b) ;  or  in  an  estate  for 
years,  or  any  estate  of  freehold,  (c) 

The  estate  of  a  tenant  by  statute,  &c.  will  not  deter- 
mine except  there  be  a  judgment  on  the  writ,  venire 
facias  ad  computandum,  ascertaining  that  the  debt  is 
satisfied,  (d) 

(a)  S  Prest.  Abs.  24.  (c)  3  Prest   Conv^.  177.    195; 

(6)  Dighton  v.  Grenville,  2  Vent.      Com.  L.  &  T.  29, 2nd  edition. 
321.    CoUe8*8  Pari.  Ca.  64.  (d)  Prest.  Shep.  Touch  358. 


CHAPTER  VIII. 


OF  ABSTRACTS  OF  TITLE  OF  INCORPOREAL 

HEREDITAMENTS. 


This  chapter  will  be  divided  into— I.  Titles  of  advow- 
sons. — II.  Titles  of  tithes. — III.  Titles  of  rights  of  com- 
mon.— IV.  Titles  of  rights  of  ways. — V.  Titles  of 
franchises. — ^VI.  Titles  of  offices. — ^Vll.  Titles  of  an- 
nuities and  rents : — and  VIII.  Miscellaneous  points. 

I.    TITLES  OF  ADVOWSONS. 

In  abstracts  of  titles  of  advowsons  in  gross^  the  title 
should  be  stated  from  as  remote  a  period  as  possible^ 
and  presentations  by  the  successive  owners  should  be 
shown  as  the  best  evidence  of  seisin,  (a) 

The  title  should,  in  fact,  be  carried  back  to  the 
original  grant,  as  all  the  Statutes  of  Limitations  as  to 
advowsons  have  been  repealed  by  the  1st  Mary,  (b) 

If  the  advowson  be  appendant  to  a  manor,  &c.^  a 

(a)  1  Frest.  Abs.  SI,  S8.  anU  p.  68;  poit^  and  Index,  word 

(h)  Stat  3.  c.  5.  8.  4;    and  see      Stattde  of  Lunitatkms. 
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title  for  sixty  years  may,  as  in  the  case  of  lands,  be 
generally  suflScient.  (a) 

It  seems  doubtful  whether  the  nullum  tempus  act  (A) 
applies  to  advowsons.  (c)  No  opinion  was  given  in  the 
judgment  of  Lord  Eldon  as  to  this. 

In  the  statement  of  the  presentations,  the  date 
thereof,  and  the  names  of  the  clerk  and  the  patron, 
should  be  accurately  given.  Since  the  Statute  of 
Frauds,  {d)  the  presentation  must  be  in  writing. 

The  right  of  presentation  to  a  chapel  of  ease  belongs 
to  the  incumbent  of  the  parish,  unless  there  be  a 
special  agreement  to  the  contrary,  to  which  the  par- 
son, the  patron,  and  the  ordinary  must  be  parties,  (e) 

If  a  prebendary,  having  a  right  of  presentation  in 
right  of  his  prebend,  die  while  the  church  is  vacant, 
his  personal  representative  has  the  right  of  presenta- 
tion for  that  turn.  (/) 

A  grant  from  the  crown  of  an  advowson  will  be  pre- 
sumed after  long  possession,  as  of  one  hundred  and 
forty  years,  and  three  presentations,  and  none  by  the 
crown,  {g) 

II.    TITLES  OF  TITHES. 

Where  tithes  are  in  the  hands  of  laymen,  they  are 
mere  temporal  inheritances,  and  are  subject  to  the 
usual  incidents  of  real  property,  as  dower,  curtesy, 

(a)  See  Gibson  v.  Clark,  1  Jac.  &      Faulkner  v.  Elger,  6  Dow  &Ry.  5t7  ; 
W.  159.  4  B.  &  C.  449;   3  Taunt.  468;  1 

(b)  9  Geo.  III.  c.  16.  H.  B.  425,  431. 

.  (c)  See  Gibson  v,  Clark,  1  Jac.  &  (/)  Rennell  v.  Bp.  of  Lincoln,  7 

W.  161,  162.  arg.  B.  &  C.  113. 

(cO  29  Car.  11.  c.  3.  (g)  Gibson  v.  Clark,  1  J.  &  W. 

(c)  Famworth  v.  Bp.  of  Chester,  7  159.     Powell  v.   Milbankc,  Cowp. 
Dow.  &  Ry.   56;   4  B.   &  C.   555.  103,  n. 
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&c. ;  (a)  and  persons  having  tithes  thus  vested  in  them 
shall  have  the  same  remedies  for  the  recovery  thereof 
as  for  lands  and  tenements  ;  (6)  and  therefore  an  eject- 
ment and  every  species  of  action  now  lies  for  a  rectory 
or  tithes  impropriate,  and  fines  and  all  other  assu- 
rances may  be  had  and  made  of  them  as  of  other 
landed  possessions,  (c) 

The  title  of  all  appropriated  tithes  should  go  as  far 
back  as  the  dissolution  of  the  monasteries  in  the  time  of 
Henry  VIII. ,  and  the  original  grant  from  the  crown ; 
but  long  possession,  as  for  two  centuries  and  a  half,  for 
example,  is  a  sufficient  title,  and  the  court  will  pre- 
sume a  conveyance,  ((f) 

A  parson  cannot  grant  his  tithes  to  a  stranger  for 
life  or  years  without  deed,  for  they  are  entirely  in 
grant,  and  it  makes  no  difference  whether  the  grant  be 
for  one  year  or  for  several ;  but  a  grant  of  tithes  to  the 
owner  of  the  land  may  be  without  deed,  because  it  is 
in  the  nature  of  a  composition  for  the  tithes  retained^ 
and  not  a  grant  of  tithes,  (e) 

Where  a  person  had  a  beneficial  interest  for  life  in 
an  impropriate  rectory,  and  was  in  actual  possession, 
it  was  held  that  he  was  entitled  to  take  the  tithes, 
though  the  estate  was  subject  to  a  trust  term  for  se- 
curing anniHities,  and  to  a  mortgage,  he  having  paid  the 
annuities  and  the  interest  of  the  mortgage  money,  and 
neither  the  trustees  nor  mortgagee  interfering  with  his 

possession.  (/) 
As  a  general  rule,  where  land  is  agreed  to  be  sold 

(a)  CcLitt.  159  a.  1518 ;  8  Eagle  &  Young,  1384. 

lb)  32  Hen.  VIII.  c.  7.  s.  7,  Bunb.  (e)  8  Rol.  Abr.  63,  pi.  14,  16,  17. 

325.  Ab  to  whether  a  parson  can  charge 

(c)  Baldwin  v.    Wine,  Cro.  Car.  his  benefice,  see  poif . 

301.  (/)  Glegg  v.  Legh,  and  Cherry  t?. 

(<0  Oxenden  v,  Skiiuier,  4  Gwill.  Legh,  1  Dow.  N.  S.  W5. 
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tithe  free,  the  right  to  the  tithe  is  to  be  coasidered  so 
material  to  the  enjoyment  of  the  land,  that  a  pur<- 
chaser  will  not  be  compelled  to  complete  his  contract 
with  a  compensation ;  but  this  role  admits  of  excep- 
tion where  the  circumstances  manifest  that  the  right 
to  the  tithe  did  not  form  any  inducement  to  the  pur- 
chaser to  enter  into  the  contract,  (a) 

The  question  whether  an  estate  be  tithe-free,  it 
haying  been  sold  as  such,  is  not  a  question  of  title,  and 
the  Master,  on  a  reference  to  him,  never  looks  into 
that  question.  (6) 

III.    TITLES  OF  RIGHTS  OF  COMMON. 

Rights  of  common  are  generally  conveyed  to- 
gether with  the  land;  but  there  are  some  kinds  of 
common  which  may  be  separately  conveyed.  Thus 
common  of  pasture  appurtenant  may  be  created  by 
grant  at  the  present  day ;  (c)  and  if  it  be  for  a  certain 
number  of  beasts,  but  not  otherwise,  (d)  it  may  be 
granted  over  and  severed  from  the  estate,  and  thereby 

made  common  in  gross,  (e)    It  is  apportionable  on 

> 

alienation  of  part  of  the  land.  (/) 

Common  in  gross  may  of  course  be  conveyed  alone, 
if  it  is  common  in  fee ;  (g)  but  it  is  said  that  a  grantee 
for  life,  or  years,  of  common  of  pasture  for  cattle, 
without  number,   cannot  transfer   the    same    unless 

(a)   Bmks    v.   Lord    Rokeby,   2  Com.  33. 

Swanst.  222.     Smith  v,  Tolcher,  4  (d)  Spooner  v,  Spooner,  Cro.  Car. 

Ru8S.  302.  432. 

{b)  Wallinger  v.  Hiibert,  1  Meriv.  (e)  Druiy  v.  Kent;  Cro.  Jac.  15 ; 

105.    See  6  Ve$.  679 ;  17  Ves.  280 ;  1  Danv.  802. 

and  Stewart  v.  Alli&ton,  1  Meriv.  32.  (/)  Co.  Litt.  122  a. 

(e)  Co.  Litt.  122 ;  1  Roll.  Ab.398,  (g)  2  Roll.  Ab.  46.  pi.  15. 
and  Cro.  Car.  483.     Sed  contra,  2  Bl. 
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the  original  grant  be  made  to  him  and  his  as* 
signs,  (a) 

Common  appendant  ca&not  be  severed  from  the 
land,  (b) 

The  lord  of  the  manor,  with  the  consent  of  the 
homage,  may  grant  part  of  the  soil  of  the  common  for 
buildings  if  he  has  immemoriably  exercised  such 
right  (c) 

Rights  of  common  of  the  grantable  quality  may  be 
transferred  by  grant  at  common  law,  {d)  or  under  the 
Statute  of  Uses,  (e) 


IV.    TITLES  OF  RIGHTS  OF  WAY. 

Ways  are  of  two  kinds — 1st.  Highways,  which 
are  common  to  all  the  subjects  of  the  realm,  whether 
they  lead  to  a  market  town,  or  only  from  one  town  to 
another ;  (/)  or,  2dly.  Private  ways,  which  lead  to 
the  parish  church,  or  the  common  fields  of  a  town,  or 
to  a  village,  or  to  a  particular  house  or  field,  which 
terminates  the  way,  and  are  not  common  to  all  the 
king's  subjects,  but  belong  exclusively  to  a  particular 
individual  or  individuals,  as  the  inhabitants  of  a  parish, 
village,  or  house,  (g) 

In  the  grant  of  a  right  of  way,  it  is  necessary  to  be 
exact  in  the  description  of  the  particular  way  to  be 

• 

(a)  Perk.  s.  103 ;  9  Roll  Ab.  40,  (d)  Litt  s.  617. 

pi.  16 ;  and  see  Musgrave  v,  Frank-  (e)   As  to  pleading  rights  of  com* 

lyn,  WDles,  319 ;  Clements  v.  Lam-  mon,  see  Attorney  General  v.  Gaiint- 

bert,  1  Taunt  205.  '  lett,    3  Yo.  &  Jer.   93.    Arlett  v. 

(6)  See  Co.  Litt  122 ;   Perk.  s.  Ellis,  7  B.  &  C.  346. 

104.    Daniel  v.  Hertford,  Cro.  Car.  (/)  1  Vent.  189;  1  T.  R.  570. 

542.  (g)  See  Co. Litt  56  a;  and  Mar- 

(c)  Folkland  v.  Hemmet,  cit.  5,  quis  of  Stafford  t;.  Coyney^  7  B.  & 

T.  R.  417.  C.  257. 
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granted^  and  the  privileges  intended  to  be  given,  as 
considerable  difficulties  have  arisen  as  to  this.  Where 
one  person  granted  to  another  **  a  near  and  convenient 
way,  as  well  a  horseway  as  a  footway,  as  also  for 
carts,  waggons,  wains,  and  other  carriages  whatsoever, 
in,  through,  over,  and  along  a  certain  slip  of  land,  &c. 
leading  from  A.  to  B.,  to  carry  stone,  timber,  coal,  or 
other  things  whatsoever  j"  it  was  held  that  the  grantee 
had  a  right  to  lay  a  framed  waggon-way  along  the 
slip  of  land,  for  the  purpose  of  carrying  coals ;  but 
that  he  was  not  justified  in  making  transverse  roads 
across  the  slip  of  land,  {a) 

A  grant  of  a  horseway  has  given  rise  to  a  doubt 
whether  it  extends  to  horses  laden,  or  is  simply  a 
bridle  way;  (b)  and  a  carriage-way  does  not  neces* 
sarily  include  a  way  for  driving  cattle,  (c) 

In  this  state  of  the  law,  it  is  needless  to  point  out 
to  the  purchaser  the  necessity  of  attending  particu- 
larly to  the  manner  in  which  the  right  of  way  granted 
to  him  is  described. 


V.  TITLES  OF  FRANCHISES. 

A  franchise  is  a  royal  privilege,  or  branch  of  the 
prerogative,  subsisting  in  the  hands  of  a  subject  by 
grant  from  the  king,  (d)  Thus  no  person  can  claim  a 
fair  or  market,  unless  it  be  by  grant  from  the  king,  or 
by  prescription,  which  supposes  a  grant.  Therefore 
it  is  clear  there  can  be  no  private  grant  of  a  market  or 

(a)  Senhouse  v.  Christian,  1  T.  R.  and  see  Gerard  v,  Cooke,  2  N.  R. 

^00-  109;  Koostra  v,  Lucas,  5  B.  &  A. 

(6)  Trickey  v,  Yeandall,  9  J.  B.  830. 

Moo.  55.  (rf)  2  Bla.  Com.  37. 

{c)  BuUard  v,  Dyson,  1  Taunt.  203 ; 
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fair»  although  it  may  be  conveyed  as  appurtenant  to 
a  manor,  (a)  But  the  king  may  grant  a  right  of  mar- 
ket at  the  present  day.  (b) 

A  free  chase  is  a  right  of  hunting  and  killing  game 
over  a  certain  district^  derived  from  a  royal  grant,  or 
from  immemorial  usage,  which  implies  a  royal  grant. 
The  beasts  of  the  chase  are  properly  buck,  doe,  hart, 
hind,  roe,  fox,  martin,  hare,  boar,  and  wolf;  and  it  is  said 
that  all  wild  beasts  of  venary  are  so  also,  (c)  But  it 
has  been  decided,  that  the  grant  of  a  free-chase  and 
warren  does  not  include  grouse,  as  they  are  not  birds 
of  warren,  (d) 

A  right  of  chase  is  often  separately  conveyed,  as  it 
frequently  happened  that  persons  have  sold  their 
estates,  reserving  their  right  of  chase  to  themselves,  (e) 

Other  franchises,  as  parks^  warrens,  forests,  free 
fisheries,  sometimes  form,  though  rarely,  the  subject 
matter  of  an  abstract  of  title,  and  they  are  grantable 
in  fee  for  life  or  for  years.  (/) 

A  warren  cannot  be  leased  without  deed,  (jg)  A 
several  fishery  in  a  navigable  river,  where  the  tide 
flows  and  reflows,  is  an  incorporeal  hereditament,  and 
a  term  for  years  in  it  cannot  be  created  without 
deed.  (A)  A  ferry  is  also  an  incorporeal  hereditament^ 
and  cannot  be  demised  without  deed,  (i) 


(a)  The  King  v,  Mandeo,  3  Burr.  (g)  Bro.  Ab.  Lease,  pi.  13.  Saiin- 
1812.  ders  v.  Owen,  3  Salk.  467;  but  see 

(b)  Sir  £d.  Moseley  v.  Walker,  7  Vin.  Ab.  Grant,  G.  a.  pL  29,  and  God- 
B.  &  C.  40.  bolt,  74. 

(c)  Co.  Litt.  933  a.  (h)  Duke  of  Somerset  ».  Fogwell, 
{d)  Duke  of  Devonshire  v.  Lodge,  5  B.  &  C.  875. 

7  B.  &  C.  36.  (i)  Peter  i;.  Kendal,  6  B.  &  C.  703 ; 

(e)  See  2  Bl.  Com.  39.  but  see  coniraThe  King  v. Nicholson, 

(/)  Perk.    8.   99,    100;    Touch.  1«  East,  330  a;    and   Williams  v. 

239.  Jones,  ib.  346. 
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In  the  easQ  of  an  ancient  ferry^  possesakm  ia  suffi- 
cient evidence  of  title  to  maintain  an  action  on  the 
case ;  and  the  owner  need  not  claim  any  pn^rty  in 
the  soil  on  either  side,  (a) 

So  also  a  conrody  certain  may  be  conveyed*  (&) 

An  easement  in^  the  nature  of  a  freehold  cannot  be 
granted  without  a  deed,  (c)  But  a  mere  licence  to 
enjoy  a  beneficial  privilege  on  land  at  least  for  a  term 
of  years,  is  not  within  the  first  section  of  the  Statute  of 
Frauds,  and  need  not  be  in  writing,  (d) 

Where  the  sea  gradually  recedes  from  the  land,  the 
accretion  belongs  to  the  owner  of  the  ac^ink^  land^ 
and  not  to  the  crown,  (e)  But  if  th^re  be  a  sudden 
dereliction  of  the  sea,  leaving  the  land  dry,  it  will  be- 
long to  the  crown.  (/)  The  title  to  alluvial  soil  19 
gained,  like  all  titles  to  land,  by  occupation  and  im- 
provement, (gr)  Where  there  was  a  grant  from  the 
crown  of  **  all  that  messuage,  tenement,  or  outhouse^ 
and  all  those  sea  grounds,  oyster  layings^  shores,^  and 
fisheries,  called  Melton  Shores,  with  liberty  to  fish 
and  lay  oysters  thereon,  and  from  theiw^  to  take  or 
carry  away  at  will  or  pleasure ;  which  said  sea  grounds 
did  extend  from  south  at  low-w^ter  mark,  and  north  at 
high-water  mark,  and  abutted  east  on  sea  grounds  of 


(a)  Peter  v.  Kendal,  6  B.  &  C. 

ros. 

(6)  P«rk.  8.  108;  S  ^11.  Ab.  45. 

(c)  Hewlins  v,  Shippam,  5  B.  &  C. 
221 ;  7  Dow.  &  Ry.  783. 

(d)  See  Wood  v.  Lake,  Say.  d. 
Webb  V.  Paternoster,  Palm.  71.  God- 
ley  v.  Frith,  Yelv.  150.  Winter  v- 
Brockwell,  8  East,  308.  Parker  v. 
Stainland,  11  East.  362.  Rex  v.  In- 
habitants  of  Standon,  3  Mau.  &  Sel. 


461.  Taylor  o.  Waters,  2  Marsh.551 ; 
T  Taunt  74*  Bj&l  v.  Inbebit^ts  of 
Homdou,  4  Mau.  &  Sel.  562. 

(0  Bex  V.  Yarborougb,  3  B.  &  C. 
91,  S.  C. ;  4  Dow.  &  Ry.  790,  S.  C  ; 
1  Dow.  N.  S.  178,  $.  C. ;  5  Bing. 
163 ;  2  Bli.  N.  S.  147. 

(/)  Ibid. 

(g)  Ibid;  and  see  Brae  lib.  2. 
c.  2 ;  Hale  de  Jure  MariSy  28. 
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A.,  and  west  cm  oyster  grounds  of  B.,  and  contained^ 
by  estimatioD,  eight  hundred  acres  of  land  covered 
with  water,  or  thereabouts/'  on  the  words  of  this 
grant  it  was  held  that  it  did  not  pas»  a  mere  easement, 
bat  the  soil,  so  far  at  least  as  the  surface  was  con« 
cemed,  and  that  the  property  conyeyed  by  the  deed 
shifted  with  high  and  low^water  mark^  and  that  as  they 
bad  varied  since  the  term  of  the  graot,  so  also  the  pro* 
perty  conveyed  by  the  deed  varied,  (a) 

VI.    TITLES    OF    OFFICES. 

Offices  may  be  held  in  fee,  or  for  Kfe,.  or  for  a  term 
of  years,  or  dnring  pleasure  only,  save  only  that  offices 
of  public  trust  cannot  be  granted  for  a  term  of  years, 
especially  if  they  concern  the  administration  of  jus- 
tice, for  then  they  mighty  perhaps,  vest  in  executors 
and  administratoiB.  (b)  And  by  statutes  5  &  6  Ed.  VI. 
c.  16,  extended  by  the  49  Geo.  III.  c.  26,  no  public 
office  can  be  sold  under  pain  of  disability  to  dispose  of 
dr  hold  it. 

An  officer  in  the  king's  service  cannot  assign  his 
half-pay,  because  he  has  no  fixed  interest  in  it,  as  it 
depends^  on  the  bounty  of  the  crown,  (c)  Nor  can  an 
officer  pledge  his  commission,  {dy  A  pension  for  past 
services  may  be  aliened,  but  not  one  for  the  perform* 


(a)  ScraltOQ  v.  Browii>  4  B.  &  C  355.    Henly  v.  Mayor  and  Burgesses 

4S6;   6  Dow.  It  Ry.  596;   and  see  of  Lyme,  5  6ing.9l. 

Blundell  v.  Cateral,  5  B.  &  A.  e68.  (6)  9  Co.  97. 

Bussafdasd  others  v.  Capel  and  ano-  (c)  Flarty  v.  Odlimiy  9  T.  R.  681. 

ther,  8  B.  &  C.  141 ;  and  see,  as  to  Lidderdale  v.  Montrose,  4  T.  R.  248. 

remedies  for  h^ries  against  inroads  Stone  v,  Lidderdale,  3  Anst.  583. 

of  the  sea,  Rex  v.  Commissioners  of  (rf)  Collyer  v.  Fallon,  1  Cov.  Pow. 

Sewers  for  Level  of  Pagham,8B.  &  C.  Mort.  59.  n.  (C.) 
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ance  of  future  duties,  (a)  unless  the  grant  be  to  the 
pensioner  and  his  assigns.  (6)  The  profits  arising  from 
offices  connected  with  the  administration  of  justice,  or 
requiring  personal  skill  and  experience,  as  the  office 
of  clerk  of  the  peace  ;  (c)  or  the  office  of  a  re^strar 
of  a  consistorial  court,  though  a  deputy  might  be  ap- 
pointed, cannot  be  assigned,  (d)  The  salaries  of  the 
judges  and  other  civil  officers,  and  the  benefices  of  the 
clergy  with  cure,  stand  in  the  same  situation,  (e)  But 
it  has  lately  been  held,  that  the  fees  of  clerk  to 
the  deputy  registrar  of  a  prerogative  court  may  be 
assigned ;  (/)  and  perhaps  a  covenant  to  settle  fees  for 
certain  particular  purposes  would  not  come  within 
the  meaning  of  the  5  &  6  Ed.  VI.  c.  16,  against  the 
sale  of  offices,  (g)  But  the  profits  of  offices  which 
merely  require  common  diligence,  as  king's  printer, 
park-keeper,  &c.,  or  such  offices  as  are  merely  minis- 
terial in  courts  of  justice,  may  it  seems  be  assign- 
ed. (A) 

The  purchaser  of  a  pension  granted  by  his  late 
majesty,  during  pleasure,  and  which  ceased  by  the 


(a)  Davis  «.  Duke  of  Marlborough, 
1  Swanst  174;  3  Wils.  C.  C.  130. 
S.C. 

(6)  McCarthy  v.  Goold,  1  Ball  h 
fi.  389. 

(c)  Palmer  V.  Vaughan,  3  Swaust. 
173.  Palmer  v.  Bate,  6  Moo.  SB ; 
3  Br.  &  Biug.  673. 

(d)  Wheeler  v.  Trotter,  3  Swanst. 
174. 

(e)  Sir  Geo.  ReynePs  case,  9  Co. 
97  b.  Flarty  v.  Odium,  3  T.  R.  681 ; 
13  Ellz.  20 ;  43  Geo.  III.  c.  84.  s.  10 ; 

fj's^  Geo.  Ill .  c  99,  and  poit ;  Hunt  o. 
Singleton,  Cro.  £liz.  564.    Mongs  v. 


Leake,  8  T.  R.  411 ;  and  see  Priddy 
V.  Rose,  3  Mcr.  86;  S  S.  &  S.  32. 
Meade  v.  Lenthal,  Cro.  Car.  587. 
Sutton*8  case,  9  Mod.  57;  Ld. 
Raym.l005,S.C.  Howard  v.  Wood, 
Sir  W.  Jones,  126 ;  2  Lev.  245.  S.  C. 

(/)  Aston  V,  Gwinnell,  3  Yo.  & 
Jer.  136 ;  and  6  G.  IV.  c.  16.  s.  73. 

(g)  See  7  Park.  &  Stew.  Cont  By th. 
13,  n.  (6.)  and  328. 

(A)  Veale  v.  Prior,  Hard.  352. 
Zouch  V,  Sir  £.  Moore,  2  RolL  Rq>. 
274 ;  Bro.  Ab.  Lease,  40.  And  see 
Greville  v.  Jones,  9  B.  &  C.  462. 
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demise  of  the  crown^  is  not  entitled  to  a  pension  of 
the  same  amount  and  for  the  same  motive,  granted  by 
the  present  king,  (a) 

VII.    TITLES  OF  ANNUITIES  AND  RENT-CHARGES. 

Annuities,  by  way  of  rent-charge,  are  frequently 
granted  to  a  person  and  his  heirs  for  a  life  or  lives,  in- 
instead  of  being  granted  for  years  determinable  with 
the  decease  of  a  person,  or  the  survivor  of  several  per- 
sons. When  such  an  annuity  is  derived  out  of  a  free- 
hold interest,  the  annuity  will,  on  intestacy,  be  trans- 
missible, and  belong  to  the  heirs  of  the  grantee ; 
but  every  annuity  granted  out  of  a  chattel  interest, 
will  go  to  the  executors  or  administrators,  although  it 
be  limited  to  the  grantee  and  his  heirs  for  a  life  or 
lives,  (b) 

If  a  lessee  for  years  grant  to  another  a  rent  out  of 
his  land  for  the  life  of  the  grantor,  this  is  a  good  grant 
during  the  term,  if  the  grantor  should  so  long  live ;  for 
the  grant  shall  be  taken  most  strongly  against  the 
grantor,  (c) 

The  court  will  decree  a  specific  performance  of  a 
contract  for  the  sale  of  a  life  annuity  at  the  suit  of  the 
vendor,  though  the  cestui  que  vie  be  dead  at  the  time 
of  the  decree,  (df) 

Where  a  memorial  is  required  by  the  acts,  (e)  it 
must  be  seen  that  this  requisite  has  been  properly  at- 
tended to. 

(a)  Clay  v,  St  Johu,   3  Sim.  &  156.  Jackson  v. Lever,  3  B.C.  C.  605. 

Stu.  32.  Paine  v.  Meller,  6  Ves.  352.    Coles 

(6)  Butt's  case,  7  Co.  23;  1  Prest.  v.  Trecothick,  9  Ves.  246.    Kenny  v. 

Abs.  446.  Wezham,  6  Madd.  355. 

(c)  Butf 8  case,  7  Co.  23 ;  2  Prest  (e)  17  Geo.  III.  c  26;  and  53 
Abs.  1.  Geo.  III.  c.  141. 

(d)  Mortimer  t^.  Capper,  1 B.  C.  C. 
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When  the  deed  requires  a  memorial,  and  no  memo- 
rial is  filed  within  the  limited  time,  the  deed  itself  and 
all  its  provisions  are  absolutely  void,  so  that  there  is 
no  change  in  the  legal  or  equitable  estate,  (a) 

Where  an  apportioned  rent  is  sold,  if  it  be  sold  as 
such,  the  purchaser  cannot  object  that  he  will  not  have 
the  same  remedies  as  if  the  rent  were  entire.  (6) 

VIII.  Here  we  may  shortly  mention  a  few  rights 
and  privileges,  analogous  to  those  which  have  been  dis- 
cussed, which  cannot  be  assigned. 

A  rookery  cannot  be  c<Hiveyed  m  mortgi^ed,  as  no 
person  can  have  a  property  in  it.  (c)  Nor  can  a  flow- 
ing stream  of  water ;  for  all  the  king^s  subjects  have 
a  right  to  use  it.  (d) 

So  also  dignities,  which  can  only  be  granted  by  the 
crown,  cannot  be  assigned  for  years,  (e) 

(•)  3  PMt  Abs.  lOk  (^  WiUams  «l  Moinlnd,  9  B. 

(^)  Bliss  V.  CoUiDs,  4  Mad.  999.      &C.9I0;  4 Dow. &  Rj. 518.   And 


S.  C;  1  Jac  Sc  W.  496.    Walter  v.  see  Dara  v.  MorgaD,  4  B.  &  C.  8  ; 

Manade,  1  Jaclc  W.  181.  6  Dow.&  Rj.4S. 

(c)  UaiuuuBa 9 M odoaU^ 4 Doir. Ic  {t)  Co.  litt.  16b;  SrCcoi  Kef- 

By«5i8i  SB.&a9S4.  ndacasf^  9Co.  97  U 
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OF  ABSTRACTS  OF  TITLE  OF  P£BSONAL  CHATTELS. 


The  title  of  personal  chattels  is  now  to  be  consider- 
ed, (a) 

All  personal  chattels  may  be  disposed  of  to  whomso- 
ever and  in  whatever  manner  the  vendor  pleases^  pro- 
vided judgment  has  not  been  obtained  against  him  for 
a  debt  or  damages,  and  the  writ  of  execution  has  not 
been  actually  delivered  to  the  sheriff;  (&)  and  even 
afterwards,  until  actually  seized  by  the  sheriff;  pro- 
vided they  are  bond  Jide  sold  in  market  overt  to  an  in- 
nocent vendee  without  notice  of  the  execution,  (c)  ex- 
cept as  against  the  king.  (J) 

The  contracts  for  the  sale  of  almost  all  personal 
chattels  are  either  verbal  or  short  memoranda  in  writ- 
ing, sufficient  to  bring  them  within  the  17th  section 
of  the  Statute  of  Frauds,  (e)  and  end  with  each  se* 
parate  transaction..  No  abstract  of  title  to  them  is 
Qithef  given  or  denMnded*     The  ownership  is   pre-^ 

(a)  See  some  general  observations      P.  173,  Snd  edition. 

as  to  personal  chattels,  ante,  ^,94.  (<0  FIeetwood*s  case,  8  Co.  171. 

(b)  S  Bla.  Com.  447;  29  Car.  II.     The  King  v,  Mann,  2  Str.  754. 
c.  3.  s.  4.  (e)  29  Car.  II.  c.  3. 

(r)  Ross  on  the  Law  of  Vendors  & 
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sumed  from  the  possession  of  the  vendor,  or  from 
his  particular  situation,  and  no  further  proof  is  re- 
quired, (a)  But  abstracts  of  title  are  constantly  pre- 
pared and  required  of  certain  particular  personal  chat- 
tels, such  as  monies  in  the  public  funds,  canal  shares, 
&c.,  which  are  frequently  the  subject  of  long  and  in- 
tricate documents. 

The  chief  precaution  to  be  taken  in  purchases  or 
mortgages  of  personal  chattels,  is  to  see  that  the 
validity  of  the  transaction  will  be  in  no  way  defeated 
or  affected  by  the  statutes  of  Elizabeth  (&)  against  the 
fraudulent  assignment  of  goods,  and  the  various  acts 
providing  against  frauds  upon  creditors  by  bankrupts. 
It  is  beside  the  purpose  of  tbis  work  to  inquire 
what  is  within  these  acts,  (c) 

We  shall  now  mention  all  the  different  titles  of  per- 
sonal chattels,  which  usually  demand  the  attention  of 
the  conveyancing  counsel :  and  this  chapter  may  be 
divided  into — L  Titles  of  legacies,  policies  of  assu- 
rance, and  other  chases  en  action. — II.  Titles  of  stock 
in  the  public  funds. — III.  Titles  of  shares  in  companies. 
— IV.Titles  of  next  presentations. — V.  Titles  of  ships. 
— VI.  Titles  of  literary  property. — VII.  Titles  of 
goods.— VIII.  Titles  of  good- wills. 

I.  Titles  of  legacies,  policies  of  insurance, 

AND  other  choses  en  action. 

R 

It  is  a  general  rule  of  the  common  law^  that  a  right 
or   title,  that  is  not  in  possession  or  vested  in  rights 

(fl)  1  Vea.  360;  1  Atk.  168;    7  T.  titled  in  remainder,   Cowp.  432 ;    3 

R.  334;  13  Ves.  122.    Malone  v.  Atk.  44 ;  3  V.  &  B.  16. 

Reynolds,    2    Fox  &  S.  59.     But  (*)  13  Eliz.c.  5.;   27  Eliz.  c.  4; 

the   purchaser  of  personal  chatteb  30  Eliz.  c.  18. 

from  a  tenant  for  life  will  not  be  se-  (c)  See  Sug.  Vend.  &  P.  636— 

sure  against  the  claims  of  those  in-  659,  7th  edition. 
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cannot  be  granted  or  assigned  to  strangers,  (a)  There 
are,  however,  exceptions  to  this  rule,  even  at  com- 
mon law.  Thus,  where  there  is  a  defined  and  as- 
certained debt  due  from  A.  to  B.,  and  a  debt  to  the 
same  or  to  a  larger  amoUnt,  due  from  C.  to  A.,  and 
the  three  agree  that  C.  shall  be  B.'s  debtor  instead 
of  A.,  and  C.  promises  to  pay  B.,  the  latter  may 
maintain  an  action  against  C, ;  but  in  such  an  action, 
it  is  incumbent  on  the  plaintiflf  to  show  that  at  the 
time  when  C.  promised  to  pay  B.,  there  was  an  ascer- 
tained  debt  due  from  A«  to  B.  (&)  So  also  a  chose  en 
action  may  be  assignable  by  the  custom  of  merchants ; 
as,  for  instance,  a  bill  of  exchange,  (c)  And  ckoses  en 
action  may  clearly  be  conveyed  in  equity,  although 
the  action,  if  necessary,  must  be  in  the  name  of  the 
assignor.  Therefore,  policies  of  insurance,  bond 
debts,  book  debts^  monies  due  on  contract,  legacies, 
&c.,  may  all  be  assigned  in  equity,  (d) 

I.  Legacies, — Where  a  legacy  is  assigned,  the  assent  of 
the  executor  to  the  legacy  should  be  proved,  because 
without  it  the  assignment  will  be  invalid.  An  execu- 
tor can  assent  before  probate,  but  a  purchaser  has  a 
right  to  insist  on  the  probate  of  the  will,  as  otherwise 
he  will  have  no  legal  mode  of  proving  the  assent,  (e) 
Where  there  are  two  or  more  executors,  the  assent  of 
any  one  or  more  of  them  is  sufficient.(/j  And  it  is 
clear  that  an  executor  may  assent  to  a  bequest  to  him- 

(a)  See  Marquis  of  Winchester*s         (d)  See  Ryall  v.  RoUe,  1  Atk.  165. 

case,  S  Co.  2  b.  S.  C.  1  Ves.  S48 .  Jones  v.  Gibbons, 

(6)  Fairlie  v.  Denton,  8  B.  &  C.  9  Ves.  407.    Ex  parte  Burton,  1  GL 

395;  and  see  Tatlock  v.  Harris,  3  &  Jam.  207. 

T.  R.  180.    Wharton  v.  Walker,  4  B.         (f)  See  3  Prest.  Abs.   146 ;    Dy. 

&  C.  166.    Cuxon  and  another  v.  367.     See  pott, 
Chadley,  3  B.  &  C.  591.  (/)  Went.  Off.  Ex.  225.    Ilolkirk 

(c)  Johnson  v^Collings,  1  East,  98.  v.  Holkirk,  4  Madd.  51. 
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self^  (a)  and  if  an  execator  once  assent  to  a  legacy » it 
would  seem  that  he  can  never  afterwards  retract  it.  (6) 

Where  an  nnreceived  legacy  is  sold  or  mor^ged  to 
two  different  persons^  at  different  times^  an  important 
rule  has  lately  been  laid  down^  that  he  who  shall  first 
give  notice  to  the  executor  of  his  claim  on  the  fiind^ 
shall  acquire  the  superior  title,  (c)  And  the  same  rule 
applies  to  the  purchase,  mortgage,  or  charge  of  any 
other  equitable  interest. 

In  case  of  a  purchase,  mortgage,  or  other  charge  of 
an  unrecdved  legacy,  or  other  equitable  interest,  there*^ 
fore^  the  purchaser  or  incumbrancer  should  immedi* 
ately  give  notice  to  the  executor,  trustee,  or  other 
legal  owner  in  whom  it  is  vested ;  for  if  he  Js  the  first 
purchaser  or  incumbrancer,  he  will  thus  secure  his  prio« 
rity ;  if  the  second  or  third,  he  may  thus  obtain  aprece* 
dence  over  the  former  purchasers  or  incumbrancers : 
but  before  completing  the  purchase,  or  charge,  inquiry 
should  always  be  made  of  the  legal  owner,  as  to  its 
being  charged  or  incumbered ;  and  if  an  answer  in  the 
negative  is  returned,  the  validity  of  the  transaction  may 
thus  be  rendered  certain.  If  the  interest  is  derived 
under  a  deed  which  is  in  the  possession  of  the  execu^ 
tor  or  trustee,  notice  of  the  sale  or  incumbrance  should, 
if  possible,  be  endorsed  on  it,  as  that  will  operate  as  a 
further  security  in  fixing  a  second  incumbrancer  with 
notice  of  the  first  transaction. 

2.  Policies  of  Insurance. — In  purchasing  a  policy  of 
insurance  on  the  life  of  another,  it  will  be  proper,  if 
possible,  to  see  that  the  allegations  contained  in  the 
policy  as  to  the  age  and  the  health  of  the  life  insured 

(a)  Perk.  s.  578.  TownsoQ  v.  Tick-  w  to  Legacies,  pott.  Chapter  XI. 

ell,  3  fi.  &  A.  40.  (c)  See  Dearie  v.  Brown,  3  Russ.  1 . 

(6)  See  Went  Off.  Ex.  927.  Mead  v.  Loveridge  v*  Cooper,  3  Russ.  58. 
Lord  Orrery,  3  Atk.  938.    See  further 
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are  true ;  bectnse  on  the  truth  of  these  allegations  de* 
pends  the  validity  of  the  contract,  (a) 

Where  a  person  insures  his  own  life,  and  dies  by 
suicide,  duelling,  or  the  hands  of  justice,  according  to 
the  stipulation  of  most  insurance  offices,  the  money  in- 
sured pannot  be  recovered.  In  some  offices,  (b)  al- 
though a  person  die  under  such  circumstances  in  a 
duel^  the  money  may,  nevertheless,  be  recovered.  And 
if  there  be  no  exception  as  to  death  by  the  hands  of 
justice,  and  the  person  insuring  his  life  afterwards  suf-* 
fers  death  for  a  criminal  offience,  the  policy  will  not  be 
avoided,  and  the  money  may  be  recovered,  (c)  But  if 
a  person  insures  the  life  of  another,  the  death  of  the  in- 
sured in  any  of  these  ways  will  not  affect  the  policy. 
And  if  a  man  insures  his  own  life,  and  makes  a  bandjide 
assignment  o£  the  policy  to  another,  and  notice  be 
given  to  the  office,  it  would  seem  that  his  death  by 
suicide,  &c.  would  not  vitiate  the  policy^  and  some 
offices  insert  a  stipulation  to  this  effect  in  their  forms. 

A  purchaser  of  a  policy  must  also  see  the  last  premium 
has  been  paid  upon  it,  as  otherwise  it  would  be  void,  (d) 

A  policy  of  insurance  effected  by  a  bankrupt,  on  his 
own  life,  passes  to  his  assignees,  however  small  the  ap* 
parent  value  may  be  at  the  time  of  his  bankruptcy,  (e) 

A  policy  on  the  life  of  a  person  always  contains  a 
stipulation,  more  or  less  restricted,  that  the  person 
whose  life  is  insured  shall  not  go  abroad  without  pay^* 
ing  additional  premiums.     Where,  therefore,  a  policy 

(a)  See  RouUedge  v.  Biirrie,  1  H.  (b)  The  Equitable  Insurance  and 

B.  S54.     Ross  V.  Redshaw^  1  BI.  the  Pelican  Offices. 

S12.      Watson   v.  Mainwaring,  4  (c)  BoUand  v,  Disney,  3  Russ.  351. 

Taunt  763.    Huguenin  v.  Rayley,  6  (d)  See  Want  v.  Blunt  and  others, 

Taunt.  186.    Morrison  v.  Muspratt,  13  East,  183 ;  and  see  3  Camp.  137. 

3  Bing.  60.    Aveson  v.  Ld.  Kiniiaird,  (e)  Schondler  v.  Wace,  1  Camp. 

3  Bing.  60.  .  487. 
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is  assigned,  or  where  the  life  of  another  is  insured,  care 
must  be  taken  in  seeing  that  the  person  is  not  abroad ; 
and  if  he  go  abroad,  that  proper  information  may  be 
conveyed  to  the  purchaser,  in  order  that  he  may  pay 
the  additional  premiums. 

'  A  policy  of  assurance  was  effected  in  the  Equitable 
Insurance  Office  by  a  Mr.  Newman  on  his  own  life, 
and  assigned  by  him,  subject  to  redemption,  along  with 
a  policy  of  another  office,  to  the  defendants,  as  a  se- 
curity for  the  repayment  of  a  debt.  He  afterwards  re* 
paid  a  part  of  the  sum  lent,  and  received  the  other 
policy  back  again.  No  notice  of  the  assignment 
was  ever  given  to  the  Equitable  Insurance  Office^ 
and  Mr.  Newman  became  bankrupt,  and  the  plain* 
tiffs  were  chosen  his  assignees ;  the  policy  was 
afterwards  sold  to  Mr.  Briggs  for  one  thousand 
pounds,  and  a  bill  was  filed  against  the  defendants 
to  compel  them  to  assign  the  policy  to  Mr.  Briggs. 
It  was  proved,  that  by  the  rules,  of  the  Equitable  In* 
8urance  Office,  notice  was  not  necessary  in  order  to 
give  effect  or  validity  to  assignments  of  policies ;  and 
that  although  notice  was  sometimes  given  of  the  as- 
signment, yet  that  no  registers  of  such  notices  were 
kept.  But  it  was  held,  that  as  no  notice  was  given  of 
the  assignment,  it  was  not  taken  out  of  the  order  and 
disposition  of  the  assignor ;  that  if  the  society  did  not 
take  notice  of  assignments,  it  takes  all  the  risk  of  such 
conduct  upon  itself,  and  the  plaintiffs  were  declared 
entitled  to  the  benefit  of  the  policy  of  insurance,  (a) 

It  should  also  be  seen  that  the  person  who  in* 
8ures  had  an  interest  in  the  life  iusured,  and  that  it 
continued  up  to  the  time  of  the  sale,  as  if  he  have  no 
interest,  the  policy  will  be  void,  (b)    A  bond  Jide  cre- 

(a)  Williams  v.  Thorp,  2  Sim.  257 ;      C.  300. 
and  see  ex  parte  Morris,  1  Buck.  B.         (Jb)  14  Geo.  III.  c.  48.  s.  1. 
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ditor  has  clearly  an  interest  in  the  life  of  his  debtor;  (a) 
and  although  he  holds  a  security  for  his  debt,  as  a 
mortgage,  this  will  not,  it  would  seem,  affect  his  right  to* 
make  such  an  insurance.  But  if  after  the  death  of  a 
debtor  whose  life  is  insured  by  a  creditor,  and  before 
any  action  brought  on  the  policy,  the  debt  be  otherwise 
paid,  as  by  the  debtor's  executors,  no  action  will  lie ;  (b) 
and  the  debt  must  be  incurred  on  good  consideration,  (c) 

A  trustee  may  insure  for  the  benefit  of  his  cestui 
que  timst.  Thus  an  executor  was  considered  to  have 
sufficient  interest  to  entitle  him  to  make  an  insurance 
in  his  own  name,  on  the  life  of  a  person  who  had 
granted  an  annuity  to  his  testator,  {d) 

It  is  now  settled,  that  the  interest  under  the  14 
Geo.  III.  c.  48,  must  be  a  direct  pecuniary  interest 
to  the  insurer;  and  therefore  in  a  very  late  case, 
not  yet  reported,  (e)  it  has  been  decided,  that  a 
party  has  not  in  general  such  an  interest  in  the  life  of 
his  wife  or  child,  as  he  can  legally  make  the  subject 
of  an  insurance,  and  all  such  policies  are  therefore  void. 


II.    TITLES  OF  STOCK  IN  THE  PUBLIC  FUNDS. 

Public  funds  or  stocks  consist  of  annuities  granted 
by  the  government,  subject  to  redemption.  They  give 
the  holder  a  right  to  demand  dividends  as  they  be- 
come due^  but  have  no  resemblance  to  a  chattel 
moveable,  or  coined  money,  capable  of  possession 
or  manual  occupation ;  (/)  and  there  is,  in  fact,  no 

(a)  Anderson  v.Edie,  Park  on  Ins.  (d)  Tidswdl  v.  Ankerstetn,  Peake, 
640,  rthed.  N.P.C.  151. 

(b)  Godsall  V.  Boldero,  9  East,  72;  (e)  Halford  v.  Kymer,  K.  B.  Eas- 
10  East,  344 ;  5  Mau.  &  SeL  423.  ter  Term,  1830. 

(c)  Dwycr  v,  Edie,  Park,  on  Ins.  (./*)  Wildman  v.  Wildman,  9  Vcs. 
639,  7th  cd.  177. 
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such  thing  as  ''  one  hundred  pound  stock/'  although 
the  court  will  notice  the  expression,  and  apply  it 
accordingly*  (a)  But  they  are  personal  estate,  (b) 

If  an  agent  has  power  to  sell,  assign^  and  transfer 
stock  in  the  public  funds,  he  cannot  transfer  it  under 
the  power,  by  way  of  mortgage ;  and  if  the  mortgagee 
has  notice  of  the  power,  and  accepts  a  mortgage,  he 
will  be  compelled  to  transfer  it  to  the  owner,  (c) 

A  purchaser  of  a  life  interest  in  stock,  sold  before  a 
Master,  is  entitled  to  a  dividend  becoming  due  on 
the  day  following  the  sale,  (d) 

One  principal  difficulty  as  to  the  sale  of  an  interest 
in  stock,  is  whether  the  transaction  amounts  to  a  bond 
Jide  sale  of  the  dividends,  or  a  grant  of  an  annuity. 
This  seems  to  depend  entirely  on  the  intention  of  the 
parties,  (e)  In  Charretie  t?.  Vause,  (/)  it  was  held  that 
an  assignment  of  one  hundred  and  fifty  pounds,  part 
of  the  dividends  of  a  sum  of  stock  to  which  the 
vendor  was  entitled  for  life,  with  a  proviso  that 
the  purchaser  should  not  receive  any  part  of  the 
dividends  then  growing  due,  but  a  proportionable  part 
of  the  one  hundred  and  fifty  pounds,  was  a  grant  of 
an  annuity  to  that  amount,  and  that  it  must  be  me- 
morialized. 

It  seems  that  a  contract  for  the  transfer  of  stock  is 
within  the  meaning  of  the  17th  sec.  of  the  29  Car.  IL 
c.  3,  and  that  the  public  stocks  are  goods,  wares,  and 
merchandizes,  {g) 

(a)  Rirby  v.  Potter,  4  Ves.  75 1.  697.  Jackson  v.  Lever,  3  B.  C.  C.  605. 

(h)  1  Geo.  I.  St.  3.  c.  19.  s.  9 ;  and  (e)  See  Hood  v.  Burlton,  4  B.  C.  C. 

see  5  Ann.  c.  19.  s.  23 ;  7  Ann.  c  7 ;  121.    S.  C.  9  Ves.  Jun.  S9. 

5  Geo.  I*  c.  19.  s.  26 ;  30  Geo.  II.  c.  C/")  ^  Sim.  153. 

19.  s  49.  ig)  Pickering   v.  Appleby,  Com. 

(c)  De  Bouchout  t;.  Goldsmid,  5  354,  and  2  P.  Wms.  308.    Muasell 

Ves.  211.  V.  Cooke,  Prec.  Cha.  533.    Colt  v. 

((/)  Anson  v.  Towgood  1  Jar.  &  W.  Netterville,  2  P.  Wms.  304. 
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If  the  bank  refase  to  permit  an  executor  to  transfer 
stock  specifically  bequeathed,  but  to  which  bequest 
the  executor  has  not  assented,  a  decree  will  be  made 
against  them  with  costs,  (a) 

There  cannot  be  a  specific  performance  of  an 
agreement  for  the  transfer  of  stock,  (b)  The  parties 
will  be  left  to  their  legal  remedies  ;  (c)  but  a  bill  will 
lie  for  the  specific  performance  of  a  contract  for  the 
sale  of  an  annuity  out  of  dividends  of  stocky  or  of 
any  contract  for  the  sale  of  dividends  of  stock.  (^0 

And  a  specific  performance  of  a  contract  for  the 
sale  of  foreign  stock  will  be  decreed  at  the  suit  of  the 
purchaser,  if  the  bill  pray  a  delivery  of  the  certifi- 
cates which  give  the  legal  title  to  the  stock  ;  as  a 
court  of  law  could  not  give  the  property,  but  only 
a  remedy  in  damages,  (e)  So  it  seems  wherever 
a  court  of  law  cannot  give  the  purchaser  the  sub* 
ject  of  his  contract,  a  court  of  equity  will  inter 
fere.  (/) 

The  best  mode  of  effecting  a  sale  or  mortgage  of 
stock  is,  by  a  transfer  in  the  books  of  the  Bank  of 
Engiand ;  but  when  the  vendor  or  mortgagor  has  only 
a  partial,  equitable,  or  reversionary  interest,  this  can- 
not in  general  be  done ;  and  therefore  an  instrument 
capable  of  effecting  a  change  in  the  equitable  interest, 
must  be  resorted  to,  and  a  deed  of  assignment,  or  a 


(a)  Fraoklin  v.  Bank  of  England, 
1  Russ.  576;  9  B.  &  C.  156, 

{b)  Cud  V,  Butter,  1  P.  W.  570, 
S.  C.  5  Vin.  Ab.  5S8,  pL  28;  Prea 
Cha.  584.  Cappur  v.  Harris,  Bunb. 
135.  Dorison  v.  Westl)rook,  5  Vin. 
Ab.  540.  pi,  SS.  Arundell  v,  Phipps, 
10  Ves.  139.  Nutbrown  v.  Thornton, 
ib.  161.  V^right  v.  Bell,  5  Pri.  325  ; 
Daniel  05.  Mason  v.  Armttage,  13 
Ves.  37,  38. 


(c)  Buxton  V.  Lister,  3  Atk.  384; 
1  Sim.  &  Stu.  595. 

(d)  Withy  V,  CotUe,  1  Sim.  &  Stu. 
174.  S.  CTum.  78.  Adderly  V.  Dixon, 

1  Sim.  &  Stu.  607.  Colt  v.  Netterville, 

2  P.  W.  304.  Thompson  v.  Har- 
court,  1  B.  P.  C.  193.  Buxton  v. 
Lister,  3  Atk.  383. 

(e)  Doloret  v.  Rothschild,  1  Sim. 
&  Stu.  590. 

( /)  Withy  V.  Cottle,  ubi  sup, 
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mere  agreement  to  assign,  will,  it  seems,  have  this 
effect,  (a) 

Notice,  however,  should  always  be  giv^i  to  the 
legal  owner,  as  that  will  give  the  vendee  or  mortgagee 
a  clear  equitable  title ;  (b)  although  it  seems  that 
notice  is  not  necessary  to  perfect  the  title  of  the  vendee 
or  mortgagee,  (c) 

The  deed  or  will  creating  the  interest,  if  any,  must 
of  course  be  -carefully  examined,  (d) 

III.  TITLES  OF  SHARES  IN  COHPANIES. 

Navigation  shares^  turnpike  bonds,  and  shares  in 
poor,  county,  and  parish  rates,  are  all  considered  as  real 
estate,  except  where  they  are  declared  to  be  person- 
alty by  the  act  of  parliament  under  which  they  are 
established,  (e) 

In  general,  the  act  constituting  the  company  gives 
a  short  form  of  transfer,  and  enacts  that  transfers 
of  shares  shall  be  made  in  that  form,  and  the  com- 
pany will  not  register  any  transfer  not  made  in  the 
prescribed  form ;  and  the  act  generally  provides  that 
the  registry  of  the  transfer  is  necessary  to  complete 
the  transaction^  and  that  till  registry  the  purchaser  is 
not  entitled  to  receive  the  dividends.  The  purchaser's 
solicitor  should  immediately  apply  to  the  clerk  of  the 
company  to  inspect  the  book  of  registry,  as  this  will^ 
in  fact,  show  at  once  the  true  state  of  the  vendor's  title. 


(a)  Ex  parte  Kensington,  3  Ves.  &  W.  183. 

Bea.  79.  S.  C.  2  Rose,  138.  (e)  Buckridge  v.  Ingram,  3  Ves. 

(6)  Dearie  V.Hall,  3  Russ.!.  Love-  653.     Knapp  v.  Williams,  4  Ves. 

ridge  t;.  Cooper,  3  Russ.  58;  ami  see  430.    Howse  v.  Chapman,   4  Ves. 

ante^  p.  126.  542.  Finch  v.  Squire,  10  Ves.  43.  The 

(c)  Ex  parte  Richardson,    Buck,  Kingv.  Bates,3Pri.  357.EarlofPort- 
B.  C.  480.  more  v.  Bunn,  1  B.  &  C.    699.  703. 

(rf)  See  Walter  ».  Maunde,  IJ.  &  S.  C.  3  Dow.  &  Ry.  145 ;  and  seepo^. 
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But  of  course  these  simple  forms  of  transfer  will 
not  be  applicable  to  mortgages  and  other  intricate 
transactions. 

If  canal  shares  are  made  personal  estate  by  a  private 
act,  they  will  constitute  bona  notibilia  where  the  com- 
pany's office  is  situate,  (a) 

IV.    TITLES  OF  NEXT  PRESENTATIONS. 

There  is  some  conflict  in  the  authorities  as  to  the 
purchase  of  a  next  presentation  where  the  incumbent 
is  in  ejptremis.  In  Barrett  v.  Glubb,  it  was  held  that 
if  the  cleirk  was  not  privy  to  the  contract,  the  contract 
would  be  valid.(&)  But  in  the  late  case  of  Fox  v.  Bishop 
of  Chester^  a  similar  transaction  was  held  by  the  Court 
of  King's  Bench  to  be  clearly  simoniacal,  and  conse- 
quently void,  and  that  the  privity  of  the  clerk  was  not 
essential  to  make  it  so.  (c)  But  this  decision  has  been 
reversed  in  the  House  of  Lords,  who  directed  a  ques- 
tion for  the  Judges ;  and  Best,  C.  J.  delivered  the 
unanimous  opinion  of  the  Judges  of  the  Courts  of 
Common  Pleas  and  Exchequer — that  if  the  clergyman 
was  not  privy  to  the  agreement,  the  sale,  under  the 
above  circumstances,  could  not  be  simoniacal,  and  that 
the  right  to  sell  the  presentation  continues  as  long  as 
the  incumbent  is  in  existence,  {d) 

It  may  not  be  improper  here  to  mention,  that  al- 
though bonds  of  general  and  special  resignation  have 

(a)  Smith  v.  Stafford,  3  Wils.  C.  C.  Winch,  63. 

166.    £x  parte  Home,  7  B.  &  C.  (d)  6  Bing.  1.    See  also  Watson's 

632.  Complete  Incumbent,  58.    Winch- 

(6)  2  Wm.  Bla.  1052 ;  Bac  Abr.  oombe  v.  Bp.  of  Winton,  1  Brownl. 

Simony,  A.  S.  C.  164;  Hob.  165 ;  Noy  25.   Greenwood 

(c)  3  B.  &  C.  635,  and  4  Dow.  &  v.  Bp.  of  London,    1  Marsh.    292, 

Ry.  93.    See  also  Sheldon  v.  Bret,  and  5  Taunt.  727.  S.  C. 
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been  decided  to  be  invalid; (a)  yet  that,  since  the 
second  volume  of  this  work  was  published,  it  has  been 
enacted  that  a  bond  may  be  taken  to  secure  the  resig- 
nation of  a  living  in  favour  of  any  one  person  whomso- 
ever, and  in  favour  of  any  two  persons,  if  they  are  the 
near  relations  of  the  patron,  (b) 

Where  A.,  with  the  assent  of  B.,  agreed,  in  consi- 
deration of  seven  thousand  five  hundred  pounds,  to  sell 
the  next  presentation  to  C,  and  to  convey  such  title 
as  he(A.)  had  received,  and  five  hundred  pounds  were  to 
be  paid  to  B.  at  a  certain  day ;  A.  furnished  an  abstract 
of  such  title  as  he  had,  but  C.  refused  to  take  it^  and 
no  conveyance  was  tendered  him.  In  an  action  by  B. 
against  C«  for  the  five  hundred  pounds,  it  was  held 
there  was  sufficient  consideration  for  C/s  promise 
to  pay  it,  and  that  A,  was  not  bound  to  make  a  mar- 
ketable title,  but  only  to  convey  such  33  he  had  re- 
ceived ;  and  as  C*  refused  to  accept  the  title,  it  was 
not  necessary  to  tender  a  conveyance,  (c) 


V.    TITLES    OF    SHIPS. 

Public  registers  are  required  by  divers  acts  of  par- 
liament, (e/)  to  be  kept  for  the  registering  of  ships,  and 
the  register,  or  certificate  of  register,  are  conclusive 
evidence  of  want  of  title  against  those  who  are  not 
named  in  the  register,  (e)     But  although  a  person  is 


(a)  Sec  Vol.  XL  p.  204. 
(6)  9  Geo.  IV.  c.  94. 

(c)  Wilmot  V.  Wilkinson,  6  fi.  & 
C.  506. 

(d)  7  &  8  W.  III.  C.22;    16  Geo. 

II.  c.  3 1 ;  26  Geo.  III.  c.  60 ;  27  Geo. 

III.  c.  19 ;  34  Geo.  III.  c.  68 ;  48  Geo. 
III.  c.  70 ;  49  Geo.  III.  c.  41 ;  55 
Geo.  III.  c.  116;  59  Geo.  III.c.  5;  1 
Geo.  IV.  c.  9;  4  Geo.  IV.  c.  41 ;  and  6 


Geo.  IV.  c.  110  ;  in  which  last  act  all 
the  others  are  consolidated.  By  the  4 
Geo.  IV.  c.  41.  all  the  former  acts  are 
repealed,  and  that  act  is  repealed  by 
the  6  Geo.  IV,  c.  105.  s.  1. 

(e)  Camden  v.  Anderson,  5  T.  R. 
709 ;  14  East.  229.  Marsh  v.  Robin- 
son, 4  Esp.  98.  Ex  parte  Yallop,  15  Ves. 
60.  Ex  parte  Houghton,  17  Ves.  251 ; 
Stringer  v.  Murray,  2  B.  &  A.  248. 
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named  in  a  register,  it  is  not  conclusive  evidence  that 
he  is  an  owner  or  part  owner  of  the  ship,  unless  the 
register  is  shown  to  be  made  by  his  assent^  or  to  be 
recognized  by  him.  (a) 

Property  in  a  ship  may  be  proved  now  as  it  was 
proved  before  the  acts  of  parliament  relating  to  regis- 
ters, by  proofs  of  acts  of  ownership,  or  by  proving 
actual  possession  in  the  party,  or  in  those  to  whom  he 
has  committed  it.  (^)  And  by  the  forty-third  sect,  of  the 
6th  Geo.  IV.  c.  1 10,  copies  of  the  affidavits  to  procure 
registry,  or  of  the  entries  in  the  registry  books,  are 
sufficient  evidence,  without  the  production  of  the  ori- 
ginals, or  the  attendance  of  the  officer  in  whose  cus- 
tody they  are^  if  such  copies  be  proved  to  have  been 
examined  and  are  correct ;  and  the  registering  officers 
must  allow  such  copies  to  be  taken. 

By  the  6  Geo.  IV.  c.  110.(c)it  is  enacted,  that  when 
and  so  often  as  the  property  in  any  ship  or  vessel,  or 
any  part  thereof,  belonging  to  any  of  his  Majesty's 
subjects,  shall,  after  registry  thereof^  be  sold  to  any 
of  his  Majesty's  subjects,  the  same  shall  be  transfer- 
red by  bill  of  sale,  or  other  instrument  in  writings 
containing  a  recital  of  the  certificate  of  registry  of 
such  ship  or  vessel,  otherwise  such  transfer  shall  not 
be  valid  or  effectual  for  any  purpose  whatever,  either 
in  law  or  equity ;  provided  that  no  bill  of  sale  shall 
be  deemed  void  by  reason  of  any  error  in  such  reci- 
tal, or  by  the  recital  of  any  former  certificate  of  regis- 


(a)  Tinkler  v.  Walpole,  14  East,  {b)  See  4  Taunt.  637.    Robertson 

226.    Cooper  v.  South  and  others,  4  v.  French,  4  East,  1S6.    Hubbard  v- 

Tkunt.  802.  Smith  v.  Fuge,  3  Camp.  Johnstone,  3  Taunt.  177.  203.  Ame- 

456.    Fraser  v.  Hopkins,  2  Taunt.  5;  ry  v.  Rogers,   1  Esp.  N.  P.  C.  207 ; 

2  Camp.  170.  S.  C.     Teed  v.  Martin,  1  Phil.  £v.  412. 

4  Camp.  90.  (c)  s.  31. 
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try»  instead  of  the  existing  certificate,  provided  the 
identity  of, the  ship  or  vessel  therein  intended  be 
effectually  proved  thereby. 

But  this  statute  does  not  extend  to  a  bill  of  sale 
from  the  original  builder  to  the  first  purchaser,  which 
need  not  contain  a  recital  of  the  certificate  of  registry ; 
nor  can  it  properly  do  so,  because  the  ship  is  not  re- 
quired to  be  registered  till  she  is  out  of  the  hands  of 
the  builder,  although  the  owners  must  cause  her  to  be 
registered  before  the  commencement  of  a  voyage,  (a) 
Nor  does  it  extend  to  the  sale  of  lighters,  boats,  or 
barges,  which  are  used  only  in  inland  navigation,  {b) 

It  is  expressly  provided,  that  an  error  in  the  recital 
of  the  certificate  of  registry  shall  not  vitiate  the  bill  of 
sale ;  and  it  has  accordingly  been  held,  that  mistakes 
in  the  dates  referred  to  in  the  certificate,  the  parties 
having  applied  to  the  proper  officer  for  a  copy  of  the  cer- 
tificate and  recited  it  accurately,  the  original  being  at 
the  time  at  sea,  would  not  vitiate  the  bill  of  sale,  (c) 

So,  where  the  parties  had  by  mistake  mis-recited 
the  certificate,  by  stating  Guernsey  as  the  port  where 
the  certificate  was  granted,  insttead  of  Weymouth^ 
which  mistake  was  rectified  when  discovered^  by  the 
consent  of  all  the  parties,  and  the  deed  delivered  de 
novo ;  it  was  held,  that  no  new  stamp  was  necessary 
upon  such  re-execution,  the  deed  taking  no  effect 
from  its  first  delivery,  and  the  defect  adsing  from 
mistake,  not  from  intention,  (d)  But  where  the  iden- 
tity of  the  ship  is  not  satisfactorily  proved  in  the  reci- 
tal, as  where  the  name  of  the  master  was  changed, 

(a)  Oxenham  v.  Gibbs,   Boss  on  (c)  RoUeston  v.  Smith,  4  T.  R. 

Personal  Property,  283,  2nd  edit.  161. 

(6)  Laroche  «.  Wakeman,  1  Peake,  (rf)  Cole  t?.  Parkin,  12  East,  471. 
141. 
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and  she  was  inaccurately  described,  besides  other 
mistakes  in  the  recital,  the  bill  of  sale  was  held  clearly 
void,  (a)  The  indorsement  on  the  certificate  of 
registry  need  not  be  recited  in  a  subsequent  bill  of 
sale  of  a  ship,  but  it  will  be  always  prudent,  though 
not  essentially  necessary,  to  recite  it.  (b) 

If  the  recital  of  the  certificate  of  registry  be  al- 
together omitted,  the  vendee  will  acquire  no  lien 
against  the  vendor  by  the  delivery  of  the  bill  of  sale 
or  the  possession  of  the  ship  to  him,  either  at  law  (c) 
or  in  equity,  except  perhaps  in  the  case  of  firaud.  {d) 

The  recital  of  the  certificate  will  be  as  necessary 
in  an  agreement  for  the  sale  of  a  ship  as  in  an  actual 
assignment,  (e)  Unless  the  provisions  of  the  act  are 
complied  with,  the  bill  of  sale  will  be  absolutely  void 
both  at  law  and  in  equity,  however  peculiar  the  situa- 
tion of  the  parties  may  be.  Thus,  where  two  partners 
purchased  a  ship  under  a  bill  of  sale,  conformably 
with  the  register  acts,  and  afterwards  took  in  two 
other  partners,  but  there  was  no  transfer  of  the  ship 
to  them  jointly  with  the  others,  nor  did  their  names  ap- 
pear in  the  registry  as  part  owners ;  it  was  held,  that 
the  four  partners  had  not  an  insurable  interest  in  the 
freight  which  would  result  from  the  right  of  owner- 


(a)  Westerdell  v.  Dale,  7  T.  R. 
306.  And  see  Brewster  v.  Clarke,  2 
Mer.  75.  Thomson  v,  Leake,  1  Mad. 
39. 

(b)  Cafmdose  v.  Codnor,  1  Bos.  & 
Pull.  483. 

(c)  RoUeston  v.  Hibbert,  3  T.  R. 
406.  Wilson  V.  Heather,  5  Taunt. 
642 ;  Hibbert  v.  RoUeston,  3  B.  C. 


C.  571.    Speldt  V,  Lechmere,  13  Ves. 
588. 

(d)  See  Mestaer  v.  Gillespie,  11 
Ves.  648.  Thompson  v.  Smith,  1 
Madd.  406.  And  see  Mestaer  v.  At- 
kins, 5  Taunt.  381. 

(e)  Biddell  v.  Leeder,  1  B.  &  C. 
397.  S.  C.  8  Dow  &  By.  52.  Addis  v. 
Baker,  1  Anst  388. 
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ship,  to  which  the  tvro  new  partners  had  neither  a  legal 
nor  an  equitable  title,  (a) 

By  the  32d  sec.  of  the  6  Geo.  IV.  c.  110^  it  is  pro- 
vided, that  the  property  in  every  ship  of  which  there 
is  more  than  one  owner,  shall  be  taken  to  be  divided 
into  sixty-four  parts,  and  the  proportion  held  by  each 
owner  shall  be  described  in  the  registry  as  being  a 
certain  number  of  sixty-fourth  parts  or  shares,  and 
no  person  shall  be  entitled  to  be  registered  as  the 
owner  of  any  ship  in  respect  of  any  proportion 
thereof,  which  shall  not  be  an  integral  sixty-fourth 
part  of  the  same;  and  upon  the  first  registry  of 
all  vessels,  the  subscribing  owner  must  declare  upon 
oath  the  number  of  such  shares  then  held  by  each 
owner.  And  if  the  property  of  any  owner  cannot  be 
reduced  by  division  into  any  number  of  integral  sixty- 
fourth  parts  or  shares,  the  fractional  parts  which  shall 
be  over  and  above  such  number  of  integral  sixty- 
fourth  parts  or  shares  may  be  transferred  by  memo- 
randum on  the  bills  of  sale,  without  such  transfer 
being  liable  to  any  stamp  duty ;  and  the  right  of 
such  owners  to  such  fractional  parts  shall  not  be 
affected  by  reason  of  the  same  not  having  been  re- 
gistered. 

By  sec.  33,  no  greater  number  than  thirty-two 
persons  shall  be  entitled  to  be  the  legal  owners,  at  one 
time,  of  any  ship,  as  tenants  in  common,  or  to  be 
registered  as  such ;  but  this  is  not  to  affect  the 
equitable  title  of  minors,  heirs,  legatees,  creditors, 
or  others  exceeding  that  number^  duly  represented  by 


(m)  Camden  t?.  AndersoD,  5  T.  R.      B.  &  A.  248. 
709.    And  sec  Stringer  v.  Murray,  9 


OF  PERSONAL  CHATTELS.  139 

any  of  the  persons  within  the  said  number,  nor  to 
joint  stock  oompanies  or  corporate  bodies. 

By  sec.  37,  no  bill  of  sale  or  other  instrument  in 
Mnriting,  shall  be  effectual  to  pass  the  property  in  any 
ship  or  vessel,  or  in  any  share  thereof,  until  such  bill  of 
sale  shall  be  produced  to  the  collector  and  comptroller 
of  the  port  to  which  such  ship  or  vessel  belongs,  and 
until  the  collector  and  comptroller  shall  have  entered 
in  the  book  of  registry  of  such  ship,  the  name,  resi- 
dence, and  description  of  the  vendor  or  mortgagor,  the 
number  of  shares  transferred,  the  name  and  residence 
of  the  purchaser  or  mortgagee,  and  the  date  of  the  bill 
of  sale  or  other  instrument,  and  of  the  production  of 
it; -and  the  said  collector  and  comptroller  shall  in- 
dorse the  aforesaid  particulars  of  such  bill  of  sale  or 
other  instrument,  in  writing,  on  the  certificate  of  re- 
gistry  of  the  said  ship  or  vessel ;  and  if  they  shall  be 
so  required,  they  shall  indorse  upon  the  bill  of  sale 
or  other  instrument,  that  the  particulars  above  men- 
tioned have  been  so  entered  in  the  book  of  registry, 
and  indorsed  on  the  certificate  of  registry  as  afore- 
said. 

This  indorsement  must  be  made  upon  a  certificate 
which  is  valid,  existing,  and  in  force  at  the  time,  (a) 

Sec.  38  enacts,  that  when  the  particulars  of  any 
bill  of  sale  shall  have  been  so  entered  in  the  book  of 
registry,  the  said  bill  of  sale  shall  be  effectual  to  pass 
the  property  intended  to  be  transferred  as  against  all 
persons  whatsoever,  except  such  subsequent  pur- 
chasers and  mortgagees  as  shall  first  procure  the  in- 
dorsement to  be  made  upon  the  certificate  of  registry 
of  such  ship  in  the  manner  thereinafter  mentioned. 

m 

{a)  Moss  t;.  Mills,  6  East,  141. 
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Sec.  39  enacts,  amongst  other  things,  that  after  the 
particulars  of  any  bill  of  sale  shall  have  been  so 
entered,  the  collector  and  comptroller  shall  not  enter 
the  particulars  of  any  other  bill  of  sale,  purporting  to  be 
a  transfer  by  the  same  vendor  or  mortgagor,  of  the  same 
ship  to  any  other  person  or  persons^  unless  thirty  days 
shall  elapse  from  the  day  on  which  the  particulars  of 
the  former  bill  of  sale  were  entered  in  the  book  of 
registry ;  or  in  case  the  ship  was  absent  from  the  port 
to  which  she  belonged  at  the  time  when  the  par- 
ticulars of  such  former  bill  of  sale  or  other  instrument 
were  entered  in  the  book  of  registry,  then,  unless  thirty 
days  shall  have  elapsed  from  the  day  on  which  the  ship 
arrived  at  the  port  to  which  the  same  belonged,  and 
if  the  particulars  of  two  or  more  such  bills  of  sale  or 
other  instruments  shall  have  been  entered  in  the  book 
of  registry^  the  collector  or  comptroller  shall  not  enter 
in  the  book  of  registry  the  particulars  of  any  other 
bill  of  sale  or  other  instrument  as  aforesaid,  unless 
thirty  days  shall  in  like  manner  have  elapsed  from  the 
day  on  which  the  particulars  of  the  last  of  such  bills 
of  sale  or  other  instruments  were  entered  as  aforesaid, 
or  from  the  day  on  which  the  ship  arrived  at  port,  in 
case  of  her  absence.  And  in  every  case  where  there 
shall  be  two  or  more  transfers  by  the  sameowner, 
of  the  same  property  in  any  ship  or  vessel  entered 
in  the  book  of  registry  as  aforesaid^  the  collector  and 
comptroller  are  required  to  indorse  upon  the  certifi- 
cate of  registry  of  such  ship  the  particulars  of  that  bill 
of  sale  or  other  instrument,  under  which  the  person 
or  persons  claim  property,  who  shall  produce  the  cer- 
tificate of  registry  for  that  purpose  within  thirty  days 
next  after  the  entry  of  his  said  bill  of  sale  or  other  in- 
strument  in   the  book  of   registry   as  aforesaid,  or 
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within  thirty  days  next  after  the  return  of  the  said 
ship  to  the  port  to  which  she  belongs,  in  case  of  her 
absence ;  and  in  case  no  person  or  persons  shall  pro- 
duce the  certificdte  of  registry  within  either  of  the 
said  spaces  of  thirty  days,  then  the  collector  and 
comptroller  shall  indorse  upon  the  certificate  of  regis- 
try the  particulars  of  the  bill  of  sale  or  other  instru*- 
ment,  to  such  person  or  persons  as  shall  first  produce 
the  certificate  of  registry  for  that  purpose,  it  being  the 
meaning  of  the  act  that  the  several  purchasers  and 
mortgagees  of  such  ship,  share,  or  shares  thereof, 
shall  have  priority  one  over  the  other,  not  according 
to  the  respective  times  when  the  particulars  of  the  bill 
of  sale  or  other  instrument  by  which  such  property 
was  transferred  to  them  was  entered  in  the  book  of 
registry,  but  according  tp  the  time  when  the  indorse- 
ment was  made  upon  the  certificate  of  registry  as 
aforesaid. 

For  other  minor  provisions  as  to  the  sale  of  ships, 
the  reader  is  referred  to  the  act  itself. 

The  provisions  of  the  registry  acts  only  apply  to 
actual  contracts  between  party  and  party,  but  not 
to  transfers,  which  are  made  by  the  act  of  the  law. 
Thus  assignments  by  commissioners  of  bankrupt  to  the 
assignees  under  the  bankrupt  laws,  (a)  and  titles  pass- 
ing to  executors  and  administrators  in  case  of  death, 
are  not  within  the  contemplation  of  the  legislature  in 
passing  these  acts. 

But  the  registry  acts  are  not  confined  to  the  transfer 
of  property  to  a  stranger,  but  apply  also  to  the  transfer 
by  one  part  owner  to  another.  Thus  where  such  a 
transfer  was  made  whilst  a  ship  was  at  sea,  and  the 
provisions  were  not  complied  with  within  the  limited 

{a)  Bloxham  v,  Hubbard,  5  East,  407. 
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time  after  her  return,  it  was  held  that  the  assignees 
of  the  party  making  it^  who  had  become  a  bankrupt, 
were  not  entitled  in  a  court  of  equity  to  have  an  account 
of  the  voyage  from  the  other  part  owner,  (a) 

The  registry  acts  do  not  apply  to  an  assignment  of 
the  freight  alone ;  (b)  but  where  three  persons  agreed 
to  purchase  a  ship,  and  that  it  should  be  registered  in 
the  names  of  A«  and  B.  only,  but  that  the  profits  of  the 
ship  should  be  divided  amongst  the  three,  and  C.  filed 
a  bill  against  A.  and  B.  for  an  account  of  the  freight 
and  earnings  of  the  ship ;  on  a  general  demurrer,  the 
Vice* Chancellor  held  that  the  agreement  was  illegal, 
as  being  contrary  to  public  policy,  and  a  stipulation 
intended  to  evade  the  registry  acts,  (c) 

The  purchaser  of  a  ship  should  see  that  all  the  re- 
gulations prescribed  by  the  registry  acts  have  been 
complied  with ;  for  if  they  have  not  been  attended  to, 
except  perhaps  in  the  case  of  fraud,  he  will  have  no  pro- 
perty either  legal  or  equitable ;  (d)  nor  can  he  recover 
his  purchase-money,  (e)  The  vendor  has  no  equi- 
table lien  for  the  purchase-money,  if  not  paid ;  for  if 
the  requisites  of  the  registry  act  be  complied  with, 
the  title  of  the  purchaser  will  be  good  as  against  all 
the  world.  (/) 

The  deposit  of  the  documents  relating  to  a  ship  will 
not  confer  an  equitable  title,  (g) 

(a)  Speldt  V.  Lechmere,  13  Ves.      Monkhouse  t  Hay,  8  Pii.  256. 
688.  (e)  Camden  v.  Anderson,  6  T.  R. 

(b)  lb.  589 ;  and  poU,  p.  144.  709.     Hibbert  v.  RoUeston,  3  B.  C . 
{c)  Battersby  v.  Smith,  3  Madd.      C.  571.  Mestaer  v.  Gillespie,  11  Yes. 

110.  6«5, 

(d)  Moss  V,  Chamock,  2  East,  399.  (/}  £z  parte  Howton,  1  Rose  B. 

Ex  parte  Bulteel,  2  Cox,  243.  Speldt  C.  177.  S.  C.  Ves.  251. 

»♦  Lechmere,  13  Ves.  588 ;  1  Madd.  (g)  Taylor   «.   Kinlock,    1  Stark. 

406;   and    ante,    p.   137;    but  see  175. 
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A  sale  of  a  share  in  a  ship  will  be  good  without 
actual  delivery^  if  the  formalities  of  the  register  acts 
hare  been  complied  with,  (a) 

As,  under  the  existing  laws,  the  registry  constitutes 
conclusive  evidence  of  ownership^  all  implied  trusts  as 
to  such  property  are  necessarily  excluded,  {b)  And 
this  rule  extends  to  the  case  of  ships  bought  by  a 
partnership,  where  the  assignment  is  taken  in  the 
name  of  one  of  the  partners  only,  (c)  If,  however, 
the  registered  owner  of  a  ship  suffer  it  to  remain  in  the 
power,  order,  and  disposition  of  another  person,  who 
becomes  bankrupt,  the  ship  will,  it  seems,  pass  by  the 
assignment  to  the  assignees,  (d) 

It  was  thought  at  one  time  that  a  valid  mortgage 
could  not  be  made  of  a  ship,  but  the  contrary  is  now 
clear,  (e)  And  the  last  act,  6  Geo.  IV.  c.  1 10^  sections 
45  and  46,  expressly  provides  for  the  mortgage  of 
ships. 

The  certificate  of  registry  is  always  supposed  to  be 
with  the  ship ;  when  she  is  at  sea,  therefore,  a  bill  of 
sale  is  substituted  for  the  indorsement,  and  delivery  of 
it  is  held  to  be  equivalent  to  delivery  of  the  ship.  (/) 
If  the  vessel  be  in  port,  the  bill  of  sale  should,  within 
thirty  days  after  its  execution,  be  taken  to  the  collec- 
tor and  comptroller  of  the  port  where  she  is  registered, 
or  is  about  to  be  registered  de  novo;  and  when  the 
registry  is  made,  they  will  indorse  a  memorandum  on 
the  bill  of  sale^  and  likewise  indorse  the  particulars  of 


(a)  Addis  v.  Baker,  1  Anst.  822.  256. 

{b)  £x  parte  Houghton,  17  Ves.  <«)  Thomson  v.  Smidi,  1  Madd. 

251.  S.  C.  1  Rose,  177.  395.  413. 

(c)  £x  parte  Yallop^  15  Ves.  60 ;  (/)  Atkiaaon  v.  Maling,  2  T.  R. 

and  see  ante,  p.  137.  462 ;  6  Geo.  IV.  c.  110.  s.  39. 

{d)  Monkhouse   v.   Hay,   8   PrL 
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the  bill  of  sale  on  the  certificate  of  registty ;  but  if  the 
vessel  be  at  sea,  as  the  certificate  of  registry  cannot 
be  obtained,  the  bill  of  sale  must  be  taken  to  the  cus- 
tom-house, within  thirty  days  after  its  execution,  for 
the  purpose  of  registry ;  and  after  the  arrival  of  the 
vessel  in  the  port,  the  certificate  of  registry  should  be 
produced  there  within  thirty  days  after  such  arri- 
val, (a) 

There  is  no  jurisdiction  in  bankruptcy  to  compel  a 
bankrupt  to  perfect  the  bill  of  sale  of  a  ship,  (b) 

Neither  an  action  for  damages,  nor  a  bill  for  specific 
performance,  can  be  maintained  on  a  contract  for  the 
purchase  of  a  ship,  (c) 

An  unregistered  bill  of  sale,  though  inoperative  to 
transfer  the  ownership  in  the  ship,  is  not  void  for  other 
purposes.  Thus,  if  it  profess  to  assign  the  freight  as 
well  as  the  ship,  it  will  be  an  effectual  assignment  of 
the  freight,  though  void  as  to  the  ship,  (d) 

VI.    OF    TITLES    OF    LITERARY    PROPERTT. 

By  the  8  Ann.  c.  19,  amended  by  the  15  Geo.  III. 
c.  63,  and  54  Geo.  III.  c.  156,  an  author  or  his  as- 
signees shall  have  the  sole  liberty  of  printing  and  re- 
printing his  works  for  twenty-eight  years,  and  no 
longer ;  unless  at  the  end  of  that  period  the  author 
himself  shall  be  living,  when  he  shall  have  the  like 
privilege  for  the  rest  of  his  life.  The  interest  of  an 
author  in  his  works  is  therefore  clearly  assignable ; 

(a)  See  Dixon  v.  Ewart,  3  Mer.  Ry.  52.    Brewster  v.  Clarke,  2  Mer. 

392,  S.  C.  1  Buck.  B.  C.  94.  682.  75. 

(6)  Exparte  Stewart,  In  re  Obrien,  (<f)  Mestaer  v.  GiUespie,  11  Ves. 

1  Gl.  &  Jam.  344.  629.  636. 

(c)  Biddell  v,  Leeder,  2  Dow.  & 
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but  the  instrument  of  assignment  must  be  in  writing,  (a) 
And  an  agreement  that  a  person  shall  have  the  exclu- 
sive publication  of  a  work  in  England,  does  not  make 
him  the  assignee  of  the  copyright,  nor  does  it  entitle 
him  to  maintain  an  action  for  piracy;  (b)  but  a  valid 
assignment  will  sometimes  be  presumed,  (c)  If  an 
author  transfer  all  his  right  or  interest  in  a  publi* 
cation,  and  he  survives  the  twenty-eight  years,  and 
thereby  becomes  entitled  to  a  renewal  of  the  term,  the 
residue  of  the  interest  in  the  work  will  result  to  the 
assignee,  and  not  to  the  author,  (d)  This  was  decided 
under  the  old  act ;  but  the  principle  equally  applies  to 
the  last  act. 

An  author  whose  works  have  been  published  more 
than  twenty-eight  years  before  64  Geo.  III.  c.  156,  is 
not  entitled  to  the  copyright  for  his  life,  (e) 

By  the  8  Geo.  II.  c.  13,  (/)  the  sole  right  of  print- 
ing and  reprinting  is  vested  for  the  term  of  twenty- 
eight  years  in  all  and  every  person  who  shall  invent 
or  design,  engrave,  etch,  or  work  in  mezzotinto  or 
chiaro  oscuro,  or  from  his  own  work^  design,  or  inven- 
tion, shall  cause  or  procure  to  be  designed,  engraved, 
etched,  or  worked  in  mezzotinto  or  chiaro  oscuro  any 
historical  print  or  prints,  or  any  print  or  prints  of  any 
portrait,  conversation,  landscape,  or  architecture,  map, 
plan,  or  chart,  or  any  print  or  prints  whatsoever ;  and 
the  17  Geo.  IIL  c.  57,  gives  a  special  action  on  the 
ease  to  recover  damages  for  any  infraction  of  such  right. 

(a)  dementi  v.  Walker,  9  B.  &  C.  (i)  Caman   v.   Bowles,    9    Bro. 

861.  C.C.80. 

(6)  Power  V.  Walker,  4  Camp.  8;  (e)  Brooke  t>.  Clarke,  1  B.   &  A. 

3  M.  &  S.  7,  S.  C.  896,  S.  C. ;  1  Swanst.  560. 

(c)  Moore   w.   Walker,  4  Camp.  (/)  Amended  and  extended  by  the 

9  n.  17  Geo.  III.  c.  57. 
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In  order  to  entitle  a  party  to  the  penalty  imposed 
by  the  statute  of  8  Geo.  II.,  it  has  been  determined  that 
the  date  and  the  name  of  the  engraver  must  be  en- 
graved on  the  print,  (a)  although  it  is  doubtful  whe* 
ther  an  injunction  cannot  be  maintained,  although 
neither  name  nor  date  are  affiled.  (6)  And  in  a  case 
at  nisi  prius,  it  was  held  that  an  action  might  be  main- 
tained, although  the  proprietor's  name  was  not  in- 
scribed, (c) 

It  will  be  proper,  considering  the  state  of  the  autho- 
rities on  the  point,  for  the  purchaser  of  an  engraving 
or  map,  to  see  that  the  name  of  the  propretor  and  the 
date  be  both  given  on  the  plate,  (fi?) 

The  courts  of  this  country  will  not  protect  the  literary 
property  of  a  foreigner,  (e) 

VII.    TITLES    OF    GOODS. 

In  tranfers  of  goods  lying  in  the  East  and  West 
India  Docks,  the  transfer  of  the  dock  warrants  is  a 
complete  transfer  of  the  possession ;  and  the  posses- 
sion of  them  a  complete  evidence  of  ownership.  (/) 
Goods  in  a  warehouse  are  generally  transferred  by 
notice  to  the  warehouse  keeper,  (g) 


(a)  Sayer  v.  Dicey,  3  Wils.  60. 
Thompson  v.  Symonds,  5  T.  R.  41. 

(6)  Blackwell  v.  Harper,  2  Atk. 
95 ;  3  Barnard.  213 ;  and  see  Jefferys 
V.  Baldwin,  Ambl.  164 ;  Harrison  v. 
Hogg,  2  Ves.  jun.  323. 

(c)  Roworth  v.  Wilks,  1  Camp.  97. 

(d)  As  to  the  common  law  right  of 
an  author  to  his  literary  productions, 
see  Donalson  i;.  Beckett,  2  Bro. 
Pari.  Cas.  129.    Toml.  ed. 


(e)  Delandre  v,  Shaw,  2  Sim.  237. 

(/)  Lucas  V,  Dorrien,  1  J.  B.  Moo. 
29.  Greening  v,  Clarke,  4  B.  &  C. 
316;  6  Dow.  &  Ry.  375. 

(g)  Knowles  t;.  Horsfall,  5  B.  &  A. 
134.  Jones  i>,  Dwyer,  15  East,  21, 
S.  C;  1  Rose,  339.  Robinson  v. 
McDonnell,  2  B.&  A.  134.  Storer 
v.  Hunter,  3  B.  &  C.  368,  S.  C. ; 
5  Dow.  &  Ry.  240.  Burton  v. 
Thornhill,  7  Taunt  149. 
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VIIL    TITLES    or    GOODWILLS. 

It  seems  to  be  settled  that  a  court  of  equity  will  not 
execute  a  contract  for  the  sale  of  a  goodwill  of  a  trade 
or  business ;  it  will  leave  the  parties  to  their  legal  re- 
medies, (a)  But  where  there  is  something  more  than 
the  mere  goodwill  contracted  for,  as  the  possession  of 
a  house,  equity  will^  perhaps,  entertain  a  suit  for  the 
performance  of  the  contract ;  (b)  but  in  such  a  case^ 
time  will  be  of  the  essence  of  the  contract,  (c) 

The  sale  of  the  goodwill  of  trade  or  business,  even 
of  a  professional  man,  will  however  be  valid  at 
law.  (d) 

In  such  contracts  the  purchaser  should  always  in- 
sist upon  a  covenant  or  agreement  from  the  vendor 
that  he  will  not  engage  in  the  same  business  in  the 
same  place^  and  to  pay  a  sum  by  way  of  stipulated 
damages ;  as  if  such  a  precaution  be  not  taken,  it  is  at 
least  very  doubtful  whether  a  vendor  may  not  thus  de- 
prive the  purchaser  of  the  benefit  of  the  goodwill,  (e) 

(a)  Baxter  o.  ConoUy,  1  Jac.  &  Kennedy  v.  Lee,  8  Mer.  441.    Hardy 

Walk.  576.  Bozon  v,  Farlow^  1  Mer.  v.  Martin,  1  Cox,  S6.    Williams  v, 

459.    Bunn  v.  Guy,  4  East,    190.  Williams,  2  Swanst  253.    Harrison 

Candler  v.  Candler,  Jac.  231.  v.  Gardner,  2  Madd.  198.    Barret  v. 

{h)    See  Coslake  v.  Till,  1  Russ.  Blagrave,  5  Ves.  555.    Tall  v,  Ry- 

376.  land,  1  Cha.  Ca.  183.    BoEon  o.  Far^ 

(c)  Ibid.  low,  1  Mer.  459.     Glassington  v, 

(d)  Bunn  17.  Guy,  4  East,  190.  Thwaites,  1  Sim.&  Stu.  133.  And  see 
{e)  Cruttwell  v.  Lye,  17  Ves.  335.  Vol.  II.  Synth,  p.  ix. 
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CHAPTER  X. 


OF  ABSTRACTS  OF  TITLE  UNDER  CO-TENANTS. 


It  will  new  be  proper  to  consider  abstracts  of  title 
under  co-tenants;  and  this  chapter  will  be  divided 
into — I.  Titles  under  tenants  by  entireties. — II.  Titles 
under  joint-tenants. — III.  Titles  under  coparceners. 
—IV.  Titles  under  tenants  in  common: — and  V.  Titles 
under  partners. 

I.  TITLES   UNDER  TENANTS  BY  ENTIRETIES. 

A  tenancy  by  entireties  is  created  by  a  gift  to  two 
persons,  being,  at  the  time  when  the  gift  takes  place, 
husband  and  wife,  (a) 

Under'  this  tenancy  the  husband  has  not  any  right 
as  against  the  wife  to  alien  any  part  of  the  lands,  nor 
can  he,  by  the  common  law,  forfeit  them  by  attainder 
or  otherwise  ;  Cb)   but  on  the  death  of  the  husband, 

(a)  Co.  Litt  112. 187;  Wing.  Max.         (b)  Winbush  and   Talboy's    case, 
211 ;  5  T.  R.  654.    Moody  v.  Moody,      Plow.  Com.  58  b. ;  Co.  Litt.  187  b. 
Ambl.  649. 


ABSTRACTS  OF  TITLE   UNDER  CO-TENANTS.       149 

in  the  lifetime  of  the  wife,  the  entirety  will  belong  to 
her,  notwithstanding  the  alienation  or  attainder  of  the 
husband ;  (a)  nor  will  the  husband  be  affected  by  the 
alienation  or  attainder  of  the  wife,  (b) 

A  gift  to  a  man  and  woman,  or  a  gift  to  the  use  of  a 
man  and  woman,  who  afterwards  intermarry,  will  not 
make  them  tenants  by  entireties,  (c)  But  a  feoffment 
to  a  man  and  woman  jointly  before  marriage,  and 
livery  of  seisin  to  them  after  marriage,  will  give  them 
the  seisin  as  tenants  by  entireties^  (d)  because  no 
estate  passed  until  the  livery,  (e) 

If  husband  and.  wife  be  tenants  by  entireties  of  a 
term  of  years  or  other  chattel  real,  then,  unless  it 
be  otherwise  settled  before  marriage,  the  husband  alone 
may  assign  the  term.  (/) 

Under  a  tenancy  by  entireties,  the  freehold  is  in  the 
husband,  so  that  he  alone  can  make  a  good  tenant  to 
the  writ  of  entry ;  (g)  but  all  charges,  &c.,  by  lease  or 
by  conveyance,  made  by  him,  will  be  void  as  against 
the  wife,  in  the  event  of  her  being  the  survivor,  in 
like  manner  as  if  the  husband  bad  been  seised  in  right 
of  his  wife,  (h)  And  no  fine  or  recovery  to  which  the 
husband  or  wife  is  alone  a  party,  will  bar  the  survivor- 
ship of  the  other,  but  the  heirs  inheritable  under  the 
entail  will  be  barred,  (i) 


(a)  Co.  litt  S36  a ;  S  Prest  Abs.  ^S7  ;  3  Prest.  Abs.  43.  57. 

41.  (g)  1  Prest.  Con.  55.  155, 

(6)  Co.  Litt.  187  b.  (A)  2  Prest.  Abs.  43. 

(c)  lb.  (i)  Beaumont's  case,  9  Co.  138. 

(d)  Wingate  Max.  211,  Co.  Litt.  Baker  v.    Willis,    Cro.    Car.    476. 
187  ,b.  Owen  v,  Morgan,  3  Co.  5  a ;  Preston 

(e)  2  Prest.  Abs.  42.  Touch.  45.    Dixie  v.  Beaumont,  W. 
(/)  Griste  v.  Locroft,  Cro.  Eliz.  Jon.  393. 
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A  tenaDt  by  entireties  has  not  any  devisable  interest 
even  as  against  his  own  heir,  (a) 

IL    TITLES  UNDER  JOINT  TENANTS. 

Joint- tenancy  may  exist  in  every  species  of  property, 
as  well  in  personal  as  in  real  estate,  (b) 

Joint  tenants  are  not  bound  by  the  charges,  such  as 
judgments  or  annuities,  of  each  other,  but  each  is  bound 
by  the  alienation  of  the  other  of  his  own  share, 
whether  it  be  of  the  whole  or  only  a  part,  (c)  Even 
an  execution  under  an  elegit  would  carve  out  an  in- 
terest binding  on  the  survivor,  (d)  But  if  one  joint 
tenant  merely  agrees  to  alien  his  share,  and  dies  with- 
out performing  his  agreement,  it  cannot  be  enforced 
against  the  survivor,  (e) 

Where  three  or  more  persons  are  joint  tenants, 
and  one  of  them  severs  the  joint  tenancy  as  to  his 
share,  the  remaining  shares  will  be  held  in  joint- 
tenancy.  (/) 

The  proper  assurance  between  joint  tenants  is  a 
release  from  one  to  the  other.  One  may  release  to 
all ;  several  may  release  to  the  others.  One  or  more 
may  release  to  some  or  one  of  the  others ;  and  if  they 
convey  by  lease  and  release  or  by  feoffment,  such 


(a)  32Hen.VIII.c.  1 ;  3  Co.  36;  and  199  a. 

see  further,  Owen  and  Morgan's  oase,  (c)  Co.  litt.  184  b. ;  Litt.  s.  S86 ; 

3  Co.  5  a;  Litt  s.  291;  Co.  litt  187  6  Co.  78. 

a.    Moody  v.  Moody,  AmbL  649.  (d)  Co.  Litt  185  a. 

Symond's  case,  Moo.  99.    Green  v.  (e)Musgrave'v.I>ashwood,d  Vem. 

King,  S  Bl.  Rep.  1211.    Doe  v.  Wil-  63. 

son,  4  B.  &  A.  303.  (/)  litt  s.  304. 

(6)  Litt  8.  381 ;  Co.  Litt  183  a. 
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lease  and  release  or  feoffment  will  operate  as  a  re- 
lease, (a) 

If  a  joint  tenant  convey  all,  &c.  (thepremim)  or  his 
part  and  share  thereof,  the  conveyance  will  operate 
only  on  his  own  share,  (b) 

The  proper  assurance  from  a  joint  tenant,  or  joint 
tenants,  to  a  stranger,  is  a  feoffment,  fine,  common 
recovery,  lease  and  release,  bargain  and  sale,  or  lease^ 
as  if  he  or  they  had  been  solely  seised,  (c) 

If  a  joint  tenant  make  a  charge  on  the  lands,  and 
then,  *by  the  death  of  his  co-tenant,  become  the  survi- 
vor, such  charge  will  bind  him  and  his  heir  to  the  ex- 
tent of  the  share  which  he  had  at  the  time  of  the 
charge,  and  judgments,  statutes,  recognizances,  crown 
debts,  and  the  like,  may  attach  on  the  whole  lands  as 
increased  by  survivorship.  (^)  Although  the  charge 
of  a  joint  tenant  will  not  bind  the  survivor  as  such, 
yet  if  one  of  two  joint  tenants  accept  a  release  from 
the  other,  he  will  hold  in  point  of  estate  under  the 
grantor,  and  the  releasee  will  be  bound  by  the  judg- 
ments and  the  like  charges  of  the  releasor,  (e) 

A  joint  tenant  has  not  any  devisable  estate ;  and 
even  if  a  joint  tenant  make  his  will  while  sucb^  and 
afterwards  become  solely  seised  by  survivorship  or  by 
release,  his  will,  unless  republished  after  he  becomes 
solely  seised,  will  be  inoperative.  (/)  But  a  joint  te- 
nant of  copyholds  may  devise  his  share  if  he  pre- 


{a)  Bro.  Ab.  Joint  Tenant,  pi.  S;  see  (^  Litt  s.  289.    Grute  v.  Locroft, 

Co.  Litt  185  a»  198  a,  273  b.    Cfaea-  Cio.  £liz.  187  ;  Cro.  Jac.  52. 

ter  V.  WiUan,   2  Saund  96  a.  Cro.  (0  Lord  Aberg^'ny's  case,  6  Co. 

Jac.  696.  78  b. 

(6)  Co.  litt.  186  a ;  Cro.  Jac  63 ;  (/)   Co.  Lilt  185  b.    Swift    rf. 

1  Vent  136.  Neale  v,  Roberts,  3  Burr.  1488. 

(c)  2  Prest  Abs.  ^, 
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viously  surrender  it  to  the  use  of  his  M^ill;  but  in  this 
case  the  disposition  takes  effect  under  the  surrender, 
which  operates  as  a  severance  of  the  joint-tenancy, 
and  not  under  the  will,  (a) 


III.    TITLES  UNDER  COPARCENERS. 

Coparcenery  can  only  exist  in  real  property.  Co- 
parceners may  convey  their  shares  to  each  other, 
either  by  feoffment,  lease  and  release,  or  release,  (b) 

For  most  purposes,  the  seisin  of  one  coparcener  is 
the  seisin  of  the  others,  and  the  possession  of  one  co- 
parcener is  the  seisin  of  the  others ;  and  the  posses- 
sion of  one  is  considered  as  the  possession  of  the  other 
co-heirs,  except  in  cases  of  actual  ouster,  (c) 

Coparceners  are  seised  per  my  et  per  tout ;  but  they 
have  a  devisable  interest,  and  each  has  a  power  of 
alienation  over  his  share. 

A  partition  by  coparceners  will  not  revoke  a  will 
made  before  the  partition ;  (d)  nor  alter  the  descent,  (e) 

Every  partition  between  coparceners  implies  war- 
ranty. (/)  So  that  when  the  title  depends  on  a  parti- 
tion between  coparceners,  the  title  to  all  the  lands 
comprised  in  the  partition,  as  well  as  of  the  identical 
lands  to  be  purchased,  should  be  produced,  (g) 

If  a  coparcener,  after  partition,  alien  his  share  to  a 


(a)  Co.  Litt  59  b.    Porter  v,  Por-  Head  and  others,  1  £ast,568;  and  po$tj 

ter,  Cro.  Jac.  100.    Gale  v.  Gale,  2  p.  154. 

Cox,  159.  {d)  Luther  v.  Kidby,  8  Vid.  Ab. 

(6)  Co.  Litt.  163  a,  196  b,   200  b ;  103.    Knollys  v.  Alcock,  7  Ves.  558. 

Gilb.  Ten.  73.  (c)  2  Prest.  Abs.  71. 

(c)  Hob.  120;  Dy.  128.    Reading  (/)  Litt.  s,  262.  263;  Co.  Litt.  173 

v.  Royston,  2  Salk.  423.     Fairclaim  b,  174  a,  384  a. 

V.  Shakleton,  5  Burr.  2604.  Fisher  ef  {g)  1  Prest  Abs.  304. 
a/.  V.  ProBser,Cowp.  2 17.  Peaceable  v. 
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stranger  in  fee,  the  warranty  does  not  continue  in  fa- 
vour of  the  alienee*  (a)  But  the  lands  so  purchased 
by  the  stranger  remain  still  liable  to  the  implied  war- 
ranty in  favour  of  the  other  coparcener  and  his  heirs, 
until  they  also  alien  in  fee.  (b) 

If;,  therefore,  all  the  coparceners  have  aliened  their 
shares,  the  privity  of  estate  is  at  an  end,  and  the  lia- 
bility to  entry  ceases ;  but  if  one  coparcener  still  re- 
tains her  original  share^  her  title  must  be  inspected^  as 
in  case  of  eviction  she  can  enter  upon  the  shares  of  all 
the  other  coparceners  and  their  respective  alienees, 
although  they  cannot  enter  upon  her  share.  In  2 
Prest.  Abs.  (c)  the  learned  author  is  incorrect  in  laying 
down  a  contrary  rule,  (d) 

If  the  title  to  the  other  allotments  can  be  obtained, 
therefore^  it  must  be  inspected ;  but  it  is  often  very 
difficult  to  furnish  it,  and  for  this  reason  the  demand  is 
sometimes  dispensed  with  in  practice. 

II.    TITLES    UNDER    TENANTS    IN    COMMON. 

Tenancy  in  common  may  exist  either  in  real  or  per- 
sonal property,  and  for  any  duration  of  time,  (e) 
Tenants  in  common  have  several  freeholds,  (/)  and 
may  convey  or  devise  the  same ;  and  whether  they 
convey  to  their  co-tenants  or  a  stranger,  a  feoffment, 
lease  and  release,  or  other  similar  assurance,  is  neces- 
sary :  a  mere  release  is  not  sufficient,  (g) 

(a)  Litt.  s.  202;    Co.  Litt  174  a,  &  Stew.  Cont  Byth.  41,  where  the 

384  b,  S85  a.  question  is  fully  discussed. 

(6)  Noy's  Max.  78. 156,  9th  edit.  (e)  Litt.  s.892;  Co.Utt.  190  b. 

Bustard's  case,  ubi  9up, ;  Touch.  293.  (/)  Co.  Litt.  189  a ;  5  Co.  7. 

(c)  p.  75.  {g)  Bro.  Ab.  FeoffmeDt,  pi.  45;  Co.' 

{d)  See  the  authorities  cited  above,  Litt  200  b. 
n.  (b.)   1  Prest.  Abs.  304 ;  and  6  Park. 
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If  two  tenants  in  common  join  in  a  lease,  there  is» 
in  point  of  law,  a  distinct  lease  by  each  of  them,  of  his 
particular  share,  (a)  So,  if  two  tenants  in  common  in 
fee  grant  a  rent  charge,  there  is,  in  point  of  law,  a 
several  and  distinct  grant  by  each,  of  a  rent  out  of  his 
share ;  (b)  and  no  language  expressive  of  an  intention 
to  grant  one  rent  will  be  effectual^  as  the  premises 
should  have  been  conveyed  to  uses,  and  the  rent  cre- 
ated by  a  declaration  of  use.  (c) 

The  possession  of  one  tenant  in  common  is  primd 
facie  the  possession  of  the  other  tenants  in  common. 
It  may,  however,  become  adverse  by  actual  ouster,  or 
from  a  possession  furnishing  evidence  of  ouster.  A 
mere  perception  of  profits,  even  for  a  considerable 
time,  as  for  twenty-six  years,  will  not  amount  to  an 
ouster ;  (d)  but  where  one  tenant  in  common  enjoyed  the 
sole  and  uninterrupted  possession  of  the  premises  for 
thirty-six  years^  without  any  account  or  demand  made, 
or  claim  set  up  by  his  companion,  this  was  held  to  be 
sufficient  for  a  jury  to  presume  an  actual  ouster,  (e) 
But  a  fine  of  the  entirety  levied  by  one  tenant  in  com- 
mon in  remainder  will  have  no  effect  on  the  share  of 
his  companion,  nor  is  an  entry  necessary  to  avoid  it,  (/) 
although  the  tenant  in  common  so  levying  the  fine 
shall  take  the  rents  and  profits  afterwards,  without 
account,  for  nearly  five  years,  (g) 

The  following  principles  may  perhaps  be  deduced 
from  the  cases.     That  the  entry  and  seisin  of  one 

(a)  Co.  litt  45.  SOO.    Heatherley  (d)  Fairclaim  v.  Shackelton,  5  Burr. 
V.  Weston, «  Wils.  23«.  8604. 

(b)  Co.    Litt.  197  a,    267  b;   5  (e)  Doe ».  Prosscr,  Cowp.  217. 
Co.  7.  CO  Doe  d.  Trusoott  v,  Elliott,  1  B. 

(c)  2  Prest.  Abs.  78;  and  see  3  &A.85. 

Roll.  Abr.  453.     Powis  v.  Smith,  5         (g)  Peaceable  v.  Read,  1  East,  568. 
B.  &  A.  850. 
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teDEDt  in  commoD  shall  be  the  entry  and  seisin  of  the 
other^  unless  the  entry  be  special,  by  the  one  entering 
claiming  the  whole  land,  and  taking  the  whole  profits ; 
but  the  right  of  entry  of  the  other  tenant  in  common 
will  not  be  taken  away  by  such  special  entry,  nor  will 
his  right  be  divested^  except  by  an  actual  ouster. 
That  an  uninterrupted  possession  by  one  tenant  in 
common  for  thirty-six  years  shall  be  deemed  to  be  an 
actual  ouster  of  the  other ;  and  that  a  disturbance  of 
the  rights  of  a  tenant  in  common,  as  by  driving  his 
cattle  off  his  lands,  will  divest  his  possession,  and  be 
also  considered  an  actual  ouster ;  but  that  where  the 
possession  of  one  tenant  in  common  is  against  jus- 
tice and  equity,  and  has  only  existed  for  a  short  time, 
although  it  foe  undisturbed,  it  shall  not  amount  to  an 
actual  ouster,  (a)  It  is  clear,  that  where  there  is  no  co- 
tenancy perception  of  rent  for  a  greater  period  than 
twenty  years,  not  accompanied  with  adverse  posses** 
sion  during  the  whole  time,  will  be  no  bar  to  an  eject- 
ment, (b) 

V.    TITLES  UNDER  PARTNERS. 

As  B  general  rule,  partners  will  always  hold  their 
real  property  in  equity  as  tenants  in  common,  and  not 
as  joint  tenants,  even  though  the  property  be  limited 
to  them  as  joint  tenants,  although  it  will  be  otherwise 
in  a  court  of  law.  (c) 

(a)  6  Park.  &  Stew.  Cont.  Byth.  158.  S.  C.  1  £q.  Ca.  Ab.  291.  pi.  S. 
12,  where  this  subject  is  fully  can-  And  see  Rigden  v.  Vallier,  8  Ves. 
sidered.  258.  S.  C. ;  3  Atk.  731.    Thornton  v. 

(b)  Doe  d.  Coldough  v.  Hulse,  S  B.  Dixon,  3  B.  C.  C.  199.  Per  Lord  £1- 
&  C.  75T.  don,    C.    Crawshay     v.    Maulc,    1 

(c)  Lake  v.  Craddock,  3  P.  Wins.  Swanst.  508.  521. 
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And  although  at  common  law  partners  are  held 
to  be  joint  tenants  of  the  partnership  property,  (a) 
yet  this  joint-tenancy  differs  in  one  of  its  chief 
characteristics  from  an  ordinary  joint-tenancy;  for 
between  partners  there  is  no  jus  accrescendi,  or 
right  of  survivorship,  (b)  an  incident  already  no- 
ticed as  peculiar  to  the  estate  of  joint  tenants,  (c) 
Each  partner  is  possessed  per  my  et  per  tout,  or  in 
other  words,  each  has  a  joint  interest  in  the  whole, 
but  no  separate  interest  in  any  particular  part,  of  the 
partnership  property ;  and  being  so  possessed,  and 
because  the  title  of  partners  is  undivided,  it  follows 
that  all  have  a  unity^  or  the  same  species  of  interest 
in  the  property,  whether  each  individual  partner  con- 
tributes exactly  in  the  same  proportion  or  not ;  and  to 
whatever  share  a  partner  may  be  entitled,  or  in  what- 
ever sum  the  firm  may  be  indebted  to  him,  he  has  no 
exclusive  right  to  any  part  of  the  joint  effects  until 
a  balance  of  accounts  be  struck  between  him  and  his 
copartners,  and  it  be  ascertained  precisely  what  is  the 
actual  amount  of  his  interest,  (d) 

Where  real  and  personal  property  was  devised  by 
a  testator  to  his  two  sous  as  joint  tenants,  and  the  two 
sons,  after  the  father's  decease  and  during  the  period 
of  twenty  years,  carried  on  the  business  of  farmers 
with  such  estates,  and  kept  the  monies  arising  there- 
from in  one  common  stock,  and  with  part  of  such 
monies  purchased  other  estates  in  thfe  name  of  one  of 
them,  but  never  in  any  manner  entered  into  an  agree- 


<a)  See  West  «.  Skip,  1  Ves.  242.         (r)  See  p.  151. 
S.  C;  8  Swanst.  586.  (d)  Fox  v.  Hanbiiry,  Cowp.  445. 

(6)  Co.  Litt   182  a.    Jackson  v.  West  r.  Skip,  1  Ves.  jun.  242  S.  C; 

JacksoQ,  9  Vcs.591.  S  C. ;  7  Ves.  535.  2  Swanst.  586.  Lingen  v,  Simpson,  1 

Bellasis  v.  Hester,  1  Ld.  Raym.  281.  Sim.  &  Stu.  600.  Gow  on  Part.  32. 
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ment  respecting  such  farming  business,  or  ever  ac* 
counted  with  each  other ;  it  was  held  that  under  the 
circumstances  they  continued,  at  the  death  of  one  of 
them,  joint  tenants  of  all  the  property  that  passed  by 
the  will  of  their  father,  but  were  tenants  in  common  of 
the  after-purchased  estates,  (a) 

Some  difficulty  arises  on  the  cases  as  to  whether  all 
partnership  property  must  be  considered  as  personal 
estate.  It  was  formerly  held,  that  lands,  purchased 
for  the  purpose  of  a  partnership  concern,  were  in  all 
respects  a  portion  of  the  partnership  fund,  and  were 
therefore  distributable  as  personal  property,  (b)  But 
Lord  Thurlow  determined,  (c)  that  although  a  part- 
nership agreement  might  alter  the  nature  of  real  pro- 
perty, {d)  it  must  be  express  to  do  so ;  and  that  if  the 
intention  of  the  parties  be  not  sufficiently  manifest, 
the  houses  they  hold  and  use  in  the  trade  will  descend 
according  to  the  rules  of  the  common  law ;  and  this 
principle  has  been  recognized  and  adopted  in  two 
cases  by  Sir  William  Grant,  M.  R.  (e)  But  in  the 
case  of  Townsend  v.  Devaynes,  (/)  Lord  Eldon  acted 
on  the  old  rules  on  the  subject,  and  decided,  that  the 
freehold  of  premises  purchased  by  partners  for  the 
purpose  of  carrying  on  the  business  in  which  they  are 
engaged,  is,  on  the  death  of  one  partner,  to  be  consi- 
dered as  personal    estate ;    and    in  a  later  case,  {g) 

(it)  Morris  v.  Barrett,  3  Y.  &  Jer.  (d)  See  Ripley  v.  Waterwortb,  7 

884.  Ves.  425. 

(b)  Jeflfery  v.  Small,  1  Vem.  217.  («)  Belt    v.  Phyn,  7   Ves.  41S ; 
Lake  v.  Cradock,  ubi   sup.   p.  155.  Balmain  v.  Shore,  9  Ves.  500. 
Elliot  V.  Brown,  1  Vem.  217.  S.  C.  3  (/)  Mont  on  Partn.  in  notes. 
Swanst,  989,  n. ;  and  cited  by  Lord  <g)  Sclkrig  v.  Oavies,  2  Dow.  P. 
Eldon,  9  Ves.  597.  C.  242.  See  also  Crawshay  v,  Maule, 

(c)  Thornton  v,  Dixon,  3  B.  C.  C.  1  Swanst  508.  521. 
199. 
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his  lordship  stated  it  to  be  his  opinion,  that  all 
property  involved  in  a  partnership  concern  ought 
to  be  considered  as  personalty.  And  this  seems  to 
be  the  better  opinion  on  the  subject  in  the  pro- 
fession, (a) 

(a)  See  Gow  on  Partn.  35. 


CHAPTER  XL 

OF  ABSTRACTS  OF  TITLE  UNDER  TRUSTEES,  EXECUTORS, 
ADMINISTRATORS,  AND  GUARDIANS. 


We  now  come  to  consider  abstracts  of  title  undef 
trustees  and  other  persons  in  a  like  fiduciary  situa- 
tion ;  and  this  chapter  will  be  divided  into — I.  Titles 
under  trustees. — II.  Titles  under  executors  and  admi* 
nistrators : — and  III.  Titles  under  guardians. 


L    TITLES  UNDER  TRUSTEES. 

1.  Under  trustees  for  sak. — Where  trustees  are  ap- 
pointed, and  do  not  either  disclaim  or  get  discharged 
from  the  trusts,  they  should  all  join  in  completing  the 
legal  title,  and  in  giving  discharges  for  the  purchase- 
money,  if  the  purchase-money  is  to  be  received  by 
them,  (a) 

If  a  trustee  once  accept  the  trust,  he  cannot  after- 
wards decline  it  by  his  own  act,  or  under  his  own 
authority,  unless  there  be  a  power  or  provision  for  en- 

(a)  See' Bradford  v.  Belfield,  a  Sim.  S64. 
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abling  him  to  do  so.  (a)  And  where  personalty  is  be- 
queathed to  the  executors  as  trustees,  proving  the  will 
is  an  acceptance  of  the  trusts,  (i)  But  another  trustee 
may  be  substituted  in  his  place  under  a  power  to  change 
trustees ;  or  if  there  be  no  such  power,  application  may 
be  made  to  a  court  of  equity  to  appoint  a  new  trustee ; 
although  a  court  of  equity  cannot  transfer  to  the  new 
trustee  mere  authorities,  as  authorities  to  sell,  which 
were  given  to  the  old  trustee ;  an  act  of  parliament 
will  be  necessary  to  communicate  such  powers  to  the 
new  trustee,  (c) 

If  no  acting  trustees  remain^  the  will  will  be  inope- 
rative at  law.  Equity,  however,  will  supply  the  trust, 
for  equity  never  wants  a  trustee  when  the  lands  are 
charged  with  a  trust  which  fastens  on  the  land,  except 
that  the  king,  or  the  lord  by  escheat,  is  not  bound  by 
a  trust,  (d) 

If  trustees  decline  to  act  in  a  trust  committed  to 
them,  they  should  disclaim  ;  and  if  they  have  never 
acted  at  all,  their  disclaimer  will  vest  the  estate  in 
the  other  trustees,  (e) 

This  has,  indeed,  been  denied  by  a  considerable 
authority,  (/)  as  far  as  it  is  applicable  to  deeds,  al- 
though it  is  admitted  to  be  correct  as  far  as  disclaimers 
by  trustees  under  will  are  concerned ;  and  Littleton  (jg) 
is  cited  in  support  of  the  doctrine  contended  for.  It  has 
indeed  been  repeatedly  decided  that  a  devise  to  three 
or  more  persons  upon  trust,  is  a  devise  to  such  of  the 


(a)  Crewe  v,  Dicken,  4  Ves.  97.  (d)  lb. 

Morse  v.  Fry,  by  Sir  John  Leach,  M.  .  (c)  Hawkins  v.  Kemp,  8  East,  4  W; 

R.  Sittings  after  Michaelmas  Term,  1  Vent.  130. 

1829.  M.S.  (f)  2  Prest.  Abs.  227;  3  Prest. 

(6)  Mucklow  V.  Fuller,  Jac.  198.  Abs.  105. 

(r)  2  Prest.  Abs.  325.  (g)  ss.  684,  685. 
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three  as  accept  the  trust ;  (a)  and  it  may  certainly  be 
forcibly  contended  that  the  same  principle  applies  to 
a  grant  by  deed,  (b) 

If  all  the  trustees  disclaim^  the  estate  will  vest  in 
the  grantor,  or  the  heir  of  the  grantor,  or  devisor. 
But  if  a  trustee,  instead  of  disclaiming,  conveys  his 
interest  to  the  remaining  trustee,  a  purchaser  will  not 
be  compelled  to  take  a  title  from  the  other  trustee, 
unless  the  trustee  who  had  conveyed  his  interest  will 
join  in  the  receipt  for  the  purchase  money ;  (c)  but  if 
a  release  is  executed  with  intent  to  disclaim,  it  seems 
that  it  will  operate  as  a  disclaimer,  and  the  releasing 
trustee  need  not  join  in  a  receipt  for  the  purchase- 
money,  (rf) 

A  trustee  may  make  such  disclaimer  by  deed  without 
matter  of  record ;  (e)  except  perhaps  where  the  estate 
is  vested,  when  it  must  still  be  made  by  record  ;  (/) 
but  it  will  not  be  considered  vested  until  it  is  ac- 
cepted, (g) 

According  to  the  opinion  of  Mr.  Justice  Holroyd,  a 
disclaimer  may  be  made  by  parol ;  (h)  but  where  a 
devisee  had  repeatedly  disclaimed  an  estate  as  devisee 
by  parol,  supposing  herself  to  be  entitled  as  heiress  at 
law,  it  was  held  that  she  was  not  thereby  prevented 


(o)  Adams  v.  Taunton,  5  Madd. 
438.  Townson  v.  Tickell,  3  B.  &  A. 
31. 

(b)  See  Hawkins  v,  Kemp,  3  East, 
410.  Smith  17.  Wheeler,  1  Vent.  130. 
S.  C.  3  Keb.  774.  Bonifant  v.  Green* 
field,  Cro.  Eliz.  80.  Leon.  60.  Crewe 
V.  Dicken,  4  Yes.  97. 

(c)  Crewe  v.  Dicken,  4  Ves.  97. 
{d)  Nicholson  v,  Wordsworth,    8 

Swanst  365.    Adams  v.  Taunton,  5 
Madd.  435. 


(e)  Townson  v.  Tickell,  3  B.  &  A. 
36. 

(/)  Butler's  and  Baker's  case,  Co. 
26;  Co. Litt  Ilia. 

(g)  Townson  v.  Tickell,  3  B.  &  A. 
31.  Nicholson  v.  Wordsworth,  2 
Swanst.  366. 

(A)  Townson  v,  Tickell,  ubi  tvp, ; 
and  see  Touch.  S85,  where  it  is  laid 
down,  that  an  estate  for  years  may 
be  waived  by  parol. 
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from  asserting  her  right  as  devisee  after  she  had  dis- 
covered she  was  not  heiress ;  (a)  so  that  this  opinion 
of  the  learned  judge  is  very  questionable. 

Where  a  trustee  becomes  bankropt,  his  trust  es- 
tate, whether  real  or  personal  property,  will  not  pass 
to  his  assignees  by  the  bargain  and  sale  and  assignment 
under  the  commission,  (b)  But  by  the  late  bankrupt 
act  (c)  it  is  enacted,  that  if  any  bankrupt  sh^U,  as  trustee, 
be  seised  or  possessed  of  any  real  or  personal  estate, 
or  shall  have  standing  in  his  name,  as  trustee,  any 
public  or  private  stock,  the  Lord  Chancellor,  on  the 
petition  of  the  cestui  que  trust,  may  order  the  assign 
nees  to  convey,  assign,  or  transfer  the  said  estate,  in- 
terest, or' stocky  to  such  person  or  persons  as  he  shall 
think  fit,  upon  the  same  trusts  as  the  estate,  interest, 
or  stock  were  subject  to  before  the  bankruptcy. 

A  trustee  under  a  power  for  sale  in  a  mortgage^ 
must  give  notice  to  the  mortgagor  on  a  sale,  and  if  he 
fail  so  to  do,  he  will  be  restrained  by  injunction  from 
a  sale  of  the  lands^  it  being  his  duty  to  attend  equally 
to  the  interest  of  both  cestuU  que  trust;  but  it  wjould 
seem  that  if  the  trust  or  power  of  sale  is  vested  in  the 
mortgagee,  he  may  sell  without  any  notice  to  the 
mortgagor,  {d) 

A  purchaser  from  a  trustee  with  notice  of  the  trust, 
or  without  a  valuable  consideration,  will  take  subject 
to  the  trust,  (e) 

A  direction  to  trustees  to  sell,  "at  such  time  and  in  such 
manner  as  they  shall  think  fit,"  will  not  authorise  them 

(a)  Doe  rf.  Smith  v.  Smith,  6  B.  &  (c)  6  Geo.  IV.  c.  1(5.  s.  79;  and 

C.  112.  see/>of/,  p.  180. 

(6)  Ex  parte  Martin,  19  Ves.  491 ;  (rf)  Anon.  6  Madd.  10.    See  po»t, 

2  Kose,  881.  S.  C.  Ex  parte ,  3  p.  168,  n.  {d) 

Madd.  28.    Joy  w.  CampbeH,  1  Sch.  (e)  Bovey  v.  Smith,  1  Vern.  CO; 

&  Lef.  328.     Eden's  B.  L.  244,  Mitf.  223. 
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arbitrarily  to  postpone  the  sale  to  an  indefinite  periodi 
and  the  trustees  will  be  decreed  to  execute  their  trust 
in  the  same  manner  as  if  they  had  been  directed  to  sell 
''  with  all  convenient  speed."  (a)  And  where  a  matter 
is  left  to  the  discretion  of  trustees,  they  will  not 
be  permitted  to  exercise  it  capriciously  or  negli** 
gently,  for  they  will  still  be  under  the  controul  of  the 
court.  (A) 

Where  a  power  of  saleixras  to  be  exercised  with  the  con^ 
sent  of  three  trutteeai  their  heirs  and  aasigns^  and  the 
trustees  or  the  survivor,  bis  executors  and  administrators 
were  to  give  receipts,  and  a  new  trustee  was  appointed 
in  the  place  of  one  who  retired,  and  another  trustee 
died, — ^it  was  held  to  be  doubtful  whether  the  power 
could  be  exercised  with  the  consent  of  the  continuing 
and  new  trustees,  (c)  So  where  there  was  a  power  of 
sale  to  three  trustees  and  their  heirs,  and  one  died^  it 
was  decided  that  the  other  two  could  not  execute  the 
power,  although  the  settlement  expressly  provided  that 
the  purchase-^money  should  be  paid  to  the  trustees  or 
the  survivors,  ftc,  and  although  it  contained  a  power, 
in  case  of  death  ftc.  to  change  trustees,  and  a  covenant  for 
quiet  enjoyment  by  the  trustees  for  the  time  being,  (d)' 

Where  a  trust  for  sale  v^as  vested  in  A.  and  his  h^rs,  it 
cannot  be  executed  by  an  assignee  of  A.  This  was  deci- 
ded in  the  case  of  Townsend  17.  Wilson  ;(e)  and  although 
this  case  was  disapproved  of  by  Lord  Eldon,  (c)  yet  he 
owned  that  he  was  bound  by  it;  and  it  has  since  been 


(a)  Walker  v.  Shore,  19  Ves.  S97.  (c)  Hall  v.  Dcwcs,  Jac.  189. 

(6)   MilsingtoQ  v,   Portmore,    3  (</)  Townsend  v.  Wilson,  lfi.&  A. 

Madd.  491;    5  Madd.  472.  S.  C.  608;  3  Madd.  961.  S.  C;  and  see 

Freoch  v.    Davidson,  3  Madd.  402.  Sharp  v.  Sharp,  2  B.  &  A. 405.  Smith 

I.angston    v.    Olivant,    Coop.    33.  v.  Leigh,  6  Moo.  214;  and  po«r,  210. 

Walker  v.  Shore,  19  Ves.  392.  (c)  1  B.  &  A.  608. 

M  2 
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clearly  recognized  and  acted  upon  by  the  present  Vice- 
Chancellor,  (Sir  L.  Shadwell).  (a) 

It  seems  to  be  no  objection  to  a  title,  that  a  person 
who  was  sixty  years  ago  the  survivor  of  three  trustees 
appointed  by  will  for  the  sale  of  an  estate,  did  not  exe- 
cute a  conveyance  purporting  to  be  made  by  him  and 
the  parties  beneficially  interested,  possession  having 
gone  under  that  conveyance,  and  the  estate  in  equity 
being  converted  into  personalty,  (b) 

The  6th  Geo.  IV.  c.  74,  the  last  act  but  one  relating 
to  trustees  and  mortgagees,  having  been  held  not  to 
apply  to  constructive  trusts,  (c)  and  being  in  other  re- 
spects imperfect,  has  lately  been  repealed  ;  and  the  law 
on  this  subject  is  now  regulated  by  the  1  Will.  IV.  c.  60; 
and  it  will  be  proper  to  state  the  provisions  applicable 
to  this  branch  of  the  subject^  and  to  give  the  new 
clauses  at  length. 

Sect.  3  (d)  enacts^  that  where  trustees  or  mort- 
gagees of  land  are  lunatic,  the  Lord  Chancellor  may 
direct  their  committees  to  convey  the  land  vested  in 
them.  By  sect.  4,  (e)  the  Lord  Chancellor  may  di- 
rect such  committees  to  transfer  stock  or  funds 
standing  in  the  name  of  a  lunatic  trustee,  and  receive 
the  dividends.  By  sect.  6,  (/)  where  such  person, 
being  lunatic^  shall  not  have  been  found  such  by  in- 
quisition, the  Lord  Chancellor  may  appoint  a  fit  person 
to  convey  or  transfer  such  land  or  stock ;  **  but  where 
any  sum  of  money  shall  be  payable  to  such  lunatic,  no 
such  last- mentioned  order  shall  be  made  if  such  sum  of 

(a)  Bradford  v,  Belfield,  S  Sim.  264.      s.  3. 

(b)  Townsend   v,   Champernown,         (e)  Re-enacting  6  Geo.  IV.  c.  74. 
1  Yo.  &  Jer.  538.  s.  4. 

(f)  In  re  Janaway,  7  Pri.  679,  (/)  Re-enacting  6  Geo.  IV.  c.  74. 
Dew  V.  Clark,  4  Russ.  51 1.  8.  S. 

(d)  Re-enacting  6  Geo.  IV.  c.  74. 
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money  shall  exceed  seven  hundred  pounds ;  and  where 
any  sum  not  exceeding  seven  hundred  pounds  shall 
be  payable  to  such  lunatic,  and  any  such  order  shall 
be  made,  the  Lord  Chancellor  shall  direct  to  whom  and 
in  what  manner  the  money  so  payable  shall  be  paid ; 
and  every  payment  made  in  pursuance  of  such  direc- 
tion, shall  effectually  discharge^  the  person  paying  the 
same  from  the  money  which  he  shall  so  pay/* 

Sect.  6  (a)  enacts,  that  infant  trustees  or  mortga- 
gees may  be  empowered  by  the  direction  of  the  Court 
of  Chancery  to  convey. 

Sect.  7  (b)  enacts,  that  where  any  trustee  in  whom 
land  is  vested  shall  be  out  of  the  jurisdiction  of  the 
Court  of  Chancery,  ''or  it  shall  be  uncertain,  where  there 
were  several  trustees,  which  of  them  was  the  survivor; 
or  it  shall  be  uncertain  whether  the  trustee  last  known 
to  have  been  seised  as  aforesaid  be  living  or  dead,  or  if 
known  to  be  dead,  it  shall  not  be  known  who  is  his  heir ; 
or  if  any  trustee  seised  as  aforesaid,  or  the  heir  of  any 
such  trustee,  shall  neglect  or  refuse  to  convey  such  land 
for  the  space  of  twenty-eight  days  next  after  a  proper 
deed  for  making  such  conveyance  shall  have  been  ten- 
dered for  his  execution,  by,  or  by  an  agent  duly  autho- 
rized by,  any  person  entitled  to  require  the  same^'' 
then  the  Court  of  Chancery  may  direct  a  person  to 
convey  such  land  to  such  person,  in  such  manner  as 
the  Court  shall  think  proper. 

Sect.  9  (c)  makes  a  similar  enactment  respeoting 
leaseholds ;  and  sect.  10  (</)  a  similar  enactment  re- 
specting stock.     Sect  11  enacts,  that  the  directions 

(a)  Re-enacting  6  Geo.  IV.  c.  74.  (c)  Re-enacting  6  Geo.  IV.  c.  74. 

8. 2.  8.  5. 

(6)  Partly  re-enacting  6  Geo.  IV.  {d)  Re-enacting  6  Geo.  IV.  c  74. 

c.  74.  8.  5.  8.  7. 
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or  orders  of  the  Lord  Chancellor  or  the  Court  of  Chan- 
cery under  the  authority  of  the  act,  may  be  made 
upon  petition  ;  but  by  sect.  12,  power  is  given  to  the 
Lord  Chancellor  to  direct  a  bill  to  be  filed  in  such 
cases  as  he  shall  see  proper,  to  establish  the  rights  of 
the  parties. 

Sect.  13  (a)  enacts^  that  committees,  infants^  or 
other  persons,  directed  by  the  act  to  make  or  join  in 
making  any  conveyance,  transfer,  account,  or  pay- 
ment, may  be  compelled  to  execute  the  same  in  like 
manner  as  trustees  of  full  age  and  of  sane  mind. 

Sect.  16(b)  enacts^  that  every  person  being  in  other 
respects  within  the  meaning  of  this  act,  shall  be  deemed 
a  trustee  within  its  meanings  notwithstanding  he  may 
have  some  beneficial  estate  or  interest  in  the  same 
subject,  or  may  have  some  duty,  as  trustee,  to  per^ 
form.  But  in  every  such  case,  and  in  every  case  of  a 
mortgagee,  (not  being  a  naked  trustee,)  it  shall  be  in 
the  discretion  of  the  said  Lord  Chancellor  or  the  said 
Court  of  Chancery,  if  under  the  circumstances  it  shall 
seem  requisite,  to  direct  a  bill  to  be  filed  to  establish 
the  rights  of  the  parties. 

Sect.  18  enacts,  that  ''the  several  provisions  therein- 
before contained  <8h  all  extend  to  every  other  case  of  a 
constructive  trust,  or  trust  arising  or  resulting  by  im-* 
plication  of  law  ;  but  in  every  auch  case  where  the  al-> 
leged  trustee  has  or  claims  a  beneficial  interest  ad- 
versely  to  the  party  seeking  a  conveyance  or  trans- 
fer, no  order  shall  be  made  for  the  execution  of  a  con- 
veyance or  transfer  by  such  alleged  trustee,  until  ailer 
it  has  been  declared  by  the  Court  of  Chancery,  in  a  suit 
regularly  instituted  in  such  court,  that  such  person  is  a 

(a)  Re-enacting  6  Geo.  IV.  c.  74.         (6)  Re-enacting  6  Geo.  IV.  c.  T4. 
s.  9.  5.  10. 
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trustee  for  the  person  so  seeking  a  conveyance  or  trans- 
fer ;  but  this  act  shall  not  extend  to  cases  upon  partition, 
or  cases  arising  out  of  the  doctrine  of  election  in  equity, 
or  to  a  vendor,  except  in  any  case  hereinbefore  ex- 
pressly provided  for." 

Sect.  22  enacts,  that  the  Lord  Chancellor  may,  in 
such  cases  as  he  shall  see  fit,  direct,   by  an  order 

« 

upon  a  petition,  a  conveyance  or  transfer  to  be  made 
to  a  new  trustee  or  trustees^  without  compelling  the 
parties  to  file  a  bill  for  the  purpose,  although  there  is 
no  power  in  any  deed  or  instrument  creating  or  declar- 
ing the  trusts  of  the  land  or  stock  to  appoint  new  trus- 
tees, and  in  such  case  the  Lord  Chancellor  may  ap- 
point any  person  to  be  a  new  trustee,  after  hearing 
all  parties,  and  thereupon  a  conveyance  or  transfer 
may  be  made  so  as  to  vest  such  land  or  stock  in  such 
new  trustee. 

Sect.  24  directs  the  manner  of  proceeding,  where 
trustees  must  be  defendants  in  equity,  and  cannot  be 
found. 

Sect.  26  (a)  enacts,  that  the  Lord  Chancellor  may 
order  the  costs  of  such  petitions  and  conveyances  to 
be  paid  and  raised  out  of  the  land  or  stock,  or  the 
rents  or  dividends  in  respect  of  which  the  same  shall 
be  made,  or  in  such  other  manner  as  the  Lord  Chan- 
cellor may  think  proper. 

It  was  determined  under  a  former  act,(&)  that  the  costs 
of  the  committee  of  alunatic  mortgagee  conveying  under 
it,  and  the  costs  of  the  reference,  were  to  be  paid  out  of 
the  lunatic's  estate,  whether  the  application  be  by 
the   mortgagee  or  committee ;  (c)   but  it  was  other- 

(a)  Re-enacting  the  6  Geo.  IV.  c.  (c)  £x  parte  Richards,  in  re  Lewis, 
74.  s.  17.  1  Jac.  &  Walk.  964. 

(6)  4Geo.I£.  c.  10. 
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wise  with  a  lunatic  trustee,  for  there  the  costs  must 
have  been  paid  by  the  cestui  que  trust,  (a)  It  will  be 
seen  that  under  the  present  act  {b)  the  Lord  Chancel- 
lor may  direct  the  costs  of  the  conveyances  and  trans- 
fers to  be  raised  out  of  the  land,  &c,  in  such  manner 
as  he  shall  think  fit. 

A  trustee,  by  su£fering  a  cestui  que  trust  for  life  to 
continue  in  possession,  and  deal  with  the  possession, 
does  not  thereby  afford  any  evidence  that  he  has 
elected  to  be  disseised,  (c) 

Where  property  is  authorized  to  be  sold  for  the 
payment  of  the  debts  of  the  owner,  without  his  assent, 
in  case  default  is  made  in  the  payment  of  the  money 
on  a  day  nanied^  it  is  no  objection  to  the  title  that  the 
owner  does  not  join  in  the  sale,  (d) 

2.  Under  Trustees  of  Charities. — ^Trustees  of  lands 
for  charitable  purposes  may  grant  leases  of  them; 
but  if  such  leases  be  improvident,  and  incon- 
sistent with  the  purposes  of  the  charity,  the  Court 
of  Chancery  will  controul  the  exercise  of  this 
power;  (e)  but  if  it  be  clearly  for  the  benefit  of 
the  charity,  the  trustees  may  dispose  absolutely  of 
the  lands.  (/) 


(o)  £x  parte  Pearse,  in  re  Pearse, 
Turn.  &  Rus8.  325  ;  contra^  Ex  parte 
Brydges,  Coop.  290.  See  also  as  to  an 
infant  trustee's  costs,  under  7  Ann.c. 
19,  Ex  parte  Cant,  10  Ves.  554. 

(6)  s.  25. 

(c)  Lessee  of  Palmer  v.  Fausset,  1 
Batty  and  Smith,  I.  Rep.  S88,  more 
fully  stated  poi*.  Chap.  XV. 

(rf)  Clay  v.  Sharpe,  Sug.  V.  &  P. 
App.  No.  14.  Corder  v.  Morgan,  18 
Ves.  344;  Sug.  V.&  P.  331,  8th  cd. 


{e)  Attorney  General  t;.  Owen,  10 
Ves.  555.  Attorney  General  v.  Hot- 
ham,  Turn.  209.  Attorney  General 
V.  Wray,  Jac  307.  Attorney  General 
V.  Mayor  of  Rochester,  S  Sim.  34. 
See  tit.  Leases,  4  Park  &  Stew. 
Cont.  Byth.  405. 

(/)  Attorney  General  t;.  Price,  3 
Atk.  110;  Attorney  General  v.  Cross, 
3  Mer.  524.  Attorney  General  v. 
Warren,  2  Swanst.  302. 
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By  the  1  Wm.  IV.  c.  60,  (a)  it  is  enacted,  that 
the  provisions  thereinbefore  contained  shall  extend, 
and  be  construed  to  extend,  to  all  cases  of  peti- 
tions in  which  the  Lord  Chancellor,  or  the  Court 
of  Chancery  or  any  of  the  judges  thereof,  is  by  law 
authorized  and  empowered  to  grant  relief  and  make 
summary  orders  without  suit,  either  in  matters  of 
charity,  or  relative  to  or  for  the  better  security, 
or  for  the  application,  receipt,  payment,  or  trans* 
fer  of  any  of  the  funds  thereof,  or  in  matters  relative 
to  any  benefit  or  friendly  societies,  or  for  the  better 
security,  or  for  the  application,  receipt,  payment,  or 
transfer  of  any  of  the  funds  thereof. 

And  by  section  23  it  is  enacted,  ''  that  where  all 
the  persons  in  whom  any  land  may  have  been  vested 
in  trust  for  any  charity  or  charitable  or  public  purpose, 
shall  be  dead,  it  shall  be  lawful  for  the  Court  of 
Chancery,  on  the  petition  of  the  body  of  the  persons 
administering  such  charity,  or  superintending  such 
public  purpose,  or  of  any  person  on  behalf  thereof,  to 
direct  any  Master  or  other  officer  of  the  said  court  to 
cause  two  successive  advertisements  to  be  made  in 
the  London  Gazette,  and  in  one  or  more  of  the  news- 
papers circulated  in  the  county,  city,  or  place  where 
such  land  shall  be  situated,  giving  notice  that  the 
representative  of  the  last  surviving  trustee  do,  within 
twenty-eight  days^  appear  or  give  notice  of  his  title 
to  such  Master  or  other  officer,  and  prove  his  pedi- 
gree or  other  title  as  trustee ;  and  if  no  person  shall 
appear  or  give  such  notice  within  such  twenty-eight 
days,  or  the  person  who  may  appear  or  give  such 
notice   shall   not^  within   thirty* one  days  after  such 

(n)  s.  21,  re-enacting  the  6  Geo.  IV.  c.  74.  s.  il.    See  anle,  pp.  164 — 167. 
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appearance  or  notice,  prove  his  title  to  the  satisfaction 
of  such  Master  or  other  officer,  then  and  in  such  case 
it  shall  be  lawful  for  the  said  court  to  appoint  any 
new  trustees  for  such  charity  or  charitable  or  public 
purpose;  and  such  land  may  be  conveyed  to  such 
new  trustees  by  any  person  whom  the  said  court  re- 
spectively may  direct  for  that  purpose,  by  virtue  of  the 
provisions  of  this  act,  without  the  necessity  of  any 
decree." 


II.    TITLES    UNDER    EXECUTORS    AND 
ADMINISTRATORS. 

No  one  becomes  complete  executor  for  transmitting 
the  succession,  until  probate  of  the  will  in  a  court  of 
competent  jurisdiction ;  and,  consequently,  unless  be 
has  proved  the  will,  his  executor  will  not  be  the 
executor  of  the  first  testator ;  but  if  no  executor 
proved,  there  must  be  a  general  administration,  and  if 
an  executor  proved,  an  administration  de  boms  nan.  (a) 

A  renunciation  by  all  of  several  executors  will  make 
an  absolute  intestacy ;  and  letters  of  administratieii, 
with  the  will  annexed,  must  be  granted.  But  if  some 
executors  renounce  and  some  prove,  if  those  who 
have  renounced  survive  those  who  have  proved, 
they  must  either  again  renounce  or  prove  the  will ; 
and  till  they  have  renounced,  letters  of  administra- 
tion with  the  will  annexed  cannot  be  effectually 
granted,  {b)  If  there  be  several  executors,  and  all 
prove,  the  executor  of  the  surviving  executor  will 
become  the  executor  of  the  first  testator,  with  this 

(a)  1  Prest  Abs.  186 ;  ante,  p.  125.      tre,  1  Salk.Sll ;  3  Atk.  239 ;  3  P.  W. 
(6)  1  Prest  Abs.  187 ;  and  see  5  Co.      351 ;  Rex  v.  Simpson,  Burr.  1463 ;  1 
ash.;  9  Co  S6b.;  House  v.  Lord  Pe-      Bl.  Rep.  456.  S.  C.  3  Add.  273. 


EXECUTORS  AND  ADMINISTRATORS.  171 

qualification»  that  before  the  probate  of  the  will  of  hia 
owD  testator,  he  may  disclaim  to  be  the  executor  of 
the  first  testator,  (a) 

Where  a  title  depends  on  a  renunciation  of  an 
executor  or  executors,  it  mnst  be  remembered,  that 
any  act  in  pais,  as  a  mere  declaration  to  that  effect,  is 
msuflScient ;  the  refusal,  to  be  valid,  must  be  45olemnly 
entered  and  recorded  in  the  Spiritual  Courts  before 
the  ordinary,  (b) 

It  is  laid  down  in  books  of  considerable  authority, 
that  if  an  executor  renounce  probate,  and  letters  of 
administration  be  granted  to  another,  with  the  will 
annexed,  although  he  cannot  retract  his  refusal  during 
the  lifetime  of  the  administrator,  yet  that  he  may  do  so 
aider  the  administrator's  death,  (c)  But  it  has  been 
lately  decided  that  he  ha^i  no  such  power,  as  there.might 
in  such  case  be  double  and  conflicting  representatives 
of  the  testator,  (d)  But  if  one  of  two  or  more  exe- 
cutors renounce,  he  may  clearly,  on  the  death  of  his 
co*executors^  retract  his  refusal,  (e) 

When  lands  are  specifically  bequeathed,  the  assent 
of  the  executor  to  the  bequest  will  vest  the  legal  title 
in  the  legatee,  and  enable  him  to  recover  it  by  an 
action  against  the  executor;  (/)  and  it  is  therefore 
always  proper,  before  taking  a  lease  of  an  executor, 
to  give  notice  to,  and  obtain  the  concurrence  of,  the 
legatee,  (g) 

If  the  premises  are  leaseholds  for  years,  which  have 

(a)  1  Prest  Abs.  187.  (/)  Doe  d.  Lord  Say  and  Sele  v. 

(b)  Off.  £x.  38;  Swinb.a,  s.  12.  Guy,  S  East,  120.    But  see  Doe  d. 

(c)  Toll.  Ex.  book  1,  C.S.  s.  1;  2  Hayes   v.    Sturgcs,    7    Taunt.  217. 
Rob.  Wills,  171,  3d  edit.  Dundas  v.Dutens,  1  Ves.  jun.  199. 2 

((/)  In  the  goods  of  William  Thorn-     Cox,  235.  S.  C.  Franklin  v.  Bank  of 
ton,  3  Add.  273.  England,  9  B.  &  C.  156.  1  Russ.  575. 

(f)  Id.  ib.  (g)  See  ante,  p.  125. 
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been  recently  and  specifically  bequeathed^  and  the 
legatee  is  the  vendor,  proof  must  be  given  of  the  as- 
sent of  the  executors  to  the  bequest,  (a)  as  they  will 
not  pass  to  the  legatee  without  such  assent. 

An  assent  to  a  bequest  in  favour  of  a  person  who 
has  a  partial  interest,  is  necessarily  an  assent  to  a  be- 
quest in  favour  of  all  persons  who  are  to  take  after  the 
determination  of  that  interest,  (b) 

The  same  person  is  sometimes  administrator  and 
next  of  kin,  and  then  a  question  arises  on  the  deduc- 
tion of  title  from  the  representatives  of  this  person; 
whether  he  had  the  term  in  his  own  right  or  as  ad- 
ministrator ;  for,  in  case  he  had  it  in  his  own  right,  it 
may  be  assigned  by  his  personal  representatives ;  biit 
if  he  had  it  in  right  of  his  intestate,  the  title  must  be 
derived  from  the  personal  representatives  of  the  intes- 
tate, and  there  must  be  an  administration  of  the  goods 
remaining  unadministered.  And  in  such  a  case,  it  is 
the  general  practice  to  require  the  administrator  de 
bonis  non,  and  also  the  representatives  of  the  first  ad« 
ministrator  to  join  in  the  assignment,  unless  a  very 
considerable  time  has  elapsed,  (c) 

An  executor  derives  his  title  from  the  will ;  and 
although  he  die  before  probate^  his  death  will  not  an- 
nul such  acts  as  he  might  lawfully  do.  (d)  Therefore 
he  may  make  a  valid  title  to  the  personal  estate  of  the 
testator  before  probate,  (e)  although,  perhaps,  it  may  * 
not  be  prudent  to  accept  such  a  title  ;  because  before 
an  assignment  of  this  nature  can  be  given  in  evidence, 
the  probate  of  the  will  must  be  produced,  and  is  the 


(a)  AnU,  p.  125.  (rf)  OflF.  Ex.  34 ;  11  Vin.  Ab.  204. 

(6)  3  Prest.  Abs.  146.  (e)  Hudson  v.  Hudson,  1  Atk.461. 

(c)  Ibid. 
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proof  of  the  executorship,  as  neither  the  courts  of 
common  law  or  equity  can  receive  a  will  in  evidence 
in  respect  of  personal  estate,  until  it  has  been  sanc- 
tioned by  the  Ecclesiastical  Court ;  and  the  letters  of 
probate  are  the  only  legal  proofs  of  such  sanction. 
Thus,  till  letters  of  probate  are  obtained,  there  is  a 
good  a9signment  for  all  the  purposes  of  title,  but  there 
is  not  any  legal  evidence  to  prove  the  right  to  make 
such  an  assignment^  (a)  It  seems  clear,  therefore,  in 
transactions  of  recent  date,  that  the  purchaser  is  en- 
titled to  require  that  the  will  should  be  proved.  But 
one  learnQ^  writer  thinks  there  are  many  cases  in 
which  a  purchaser  may  forego  his  strict  rights  without 
any  risk  to  his  title,  (b)  The  will  may  be  proved  at 
any  time>  and  even  after  the. death  of  an  executor; 
and  whenever  the  will  shall  be  proved,  the  assignment 
will  it  seems  be  admissible  in  evidence,  and  establish 
the  deduction  of  title  from  the  executor,  (c) 

Where  an  executor  filed  a  bill  before  probate,  plea 
that  he  had  not  proved  the  will  was  allowed,  (d) 

Where  one  executor  has  proved  alone,  he  may  sue 
or,  it  would  seem,  assign  alone,  without  making  the 
other  executors  parties,  though  they  have  not  re- 
nounced, (e) 

An  administrator  derives  his  authority  from  the 
letters  of  administration  ;  and  it  is  therefore  clear 
that  before  they  are  granted  he  cannot  transfer  any 
property  of  his  testator.  (/) 


(fl)  As  to  this,  see  poit,  Chap.  XXII.  3  P.  Wms.  349 ;  1  P.  Wms.  752. 

(6)  3  Prest.  Abs.  146.  (e)  Davies  v.  Williams,  1  Sim.  5. 

(c)  See  3  Prest  Abs.  146 ;  citing  (/)  See  Collins  v.  Doyle,  1  Russ. 
Dy.  367.  135.  Wollcy  v.  Clark,  5  B.  &  A.  745. 

(d)  Simons  v.  Milman,  8  Sim.  241 ;  Cubbidge  v,  Boatwright,  1  Russ.  459. 
and  see  Humphreys  v.  Humphreys,  5  Co.  28  b.  and  Fraser's  note  (c). 
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Where  there  is  a  general  direction  in  a  will  to 
sell,  although  it  is  not  stated  by  whom  the  sale  is  to 
be  made,  if  the  produce  of  the  sale  is  to  be  applied 
by  the  executors,  in  the  execution  of  their  office^  a  power 
to  sell  will  be  implied  to  the  executors,  and  they  may 
sell  without  the  concurrence  of  the  testator's  heir  at 
law.  {a)  The  concurrence  of  the  heir  at  law,  howerer, 
should  always,  if  possible,  be  obtaiT>ed. 

An  authority  by  will  to  a  trustee  and  executor,  to 
lay  out  money  on  security,  includes  an  authority  to 
do  all  acts  essential  to  the  trust,  and  consequently 
a  power  to  give  sufficient  receipts  to  the  bor^ 
rowers.  (A) 

It  must  always  be  seen  that  the  will  has  been  proved 
in,  or  that  the  letters  of  administration  have  been 
granted  by,  the  proper  Ecclesiastical  Court. 


III.    TITLES    UNDER   GUARDIANS. 

A  guardian  by  socage  cannot  convey  lands  abso- 
lutely, but  he  may  dispose  of  those  acquired  by  the 
heir  by  descent,  during  his  guardianship,  although  he 
will  be  afterwards  accountable  to  the  heir.  The  whole 
estate  and  interest  of  the  lands  is  in  the  guardian,  dur- 
ing the  guardianship,  for  the  infant's  use.  (c)  And 
it  seems  he  may  make  admittance  to  copyholds 
in  his  own  name,  (d)    Guardianship  by  socage   ap- 


(a)  Tylden  v,  Hyde,  3  Sim,  &  Stu.  Patton  v.  Randall,  1  Jac.  &  W.  189. 

238;   and  see  Anon^  3  Leon.  3S0.  (6)  Wood  v.Hannan,  5Madd.S68. 

Yates   V,  Compton,   2  P.  W.  SOB.  (c)  Osborn  r.  Garden,    1  Plowd. 

Dike  V.  Rake,  W.  Jones,  327.  Warn-  298.    And  see  The  King  v.  Oakley, 

ford   V,   Thompson,     3   Vcs.    512.  10  East,  491. 

Bcntham  v.  Wiltshire,  4  Madd.  44.  (d)  Wade  v.  Baker,  1  Ld.  Raym. 

Sowarsby  t;.  Lacy,    4   Madd.    142.  131. 
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plies  only  to  the  legal  estate,  and  not  to  an  equita- 
ble estate,  (a) 

A  guardian  in  socage  may  make  leases  of  the  infant's 
lands,  which  may  be  either  avoided  or  confirmed  on 
the  infant's  attaining  twenty-one.  (b) 

Guardians  by  nurture  and  nature  have  only  power 
over  the  infant's  person^  and  none  over  bis  property,  (c) 

A  guardian  appointed  under  the  12  Car.  IL  c.  24,  (d) 
has  the  custody  not  only  of  the  lands  descended  to  the 
infant,  but  of  all  others,  however  acquired  or  purchased 
by  him.  (e) 

A  guardian  cannot  asssign  his  guardianship  to 
another ;  (/)  nor  will  it  pass  to  his  executors  or  ad- 
ministrators, nor  to  the  husband  of  a  deceased 
wife;  it  absolutely  determines  by  the  death  of  the 
guardian,  (g") 

It  seems  that  all  guardians  may  make  leases  of  the 
infant's  lands,  which  will  be  valid  during  the  guardian- 
ship, without  resorting  to  the  Lord  Chancellor's  au- 
thority, and  a  reference  to  the  Master ;  (A)  but  qu€Bre 
as  to  the  right  of  a  guardian  by  nurture  to  any  such 
power  (i) 


(a)  Rex  V.  Inhabitants  of  Todding- 
ton,  1  B.  &.  A.  560 

(6)  Shopland  v.  Ryder,  Cro.  Jac. 
55.  98.  Brisden  v.  Hussey,  S  Roll. 
Ab.  41.  AntCy  p.  174,  n.  {d) 

(c)  Bro.  Ab.  Garde,  pi.  70.  Garth. 
386. 

(d)  8.  8. 

(e)  S  Fonbl.  £q.  2S3. 

(/)  Harg.  Co.  Litt,  88  b,  n.  13 ; 
ib.  90  b,  n.  (1).  Bedell  v.  Constable, 
Vaugh.  181.  Mellish  t;.  Coeta,  9 
Atk.  14,  S.  G.;  S  Swanst  533  n. 
nam,  Villareal  v,  Mellish. 


(g)  Vaugh.  185.  Eyre  v.  C.  of 
Shaftesbury, 'S  P.  Wins.  121;  1 
Wood.  Lee.  458. 

(A)  4  Bac.  Ab.  139 ;  1  Ld.  Raym. 
134;  1  Leon.  158;  Vaugh.  182; 
Plowd.  293;  2  Lev.  219;  2  P.  W. 
105 ;  14  Vin.  Ab.  185 ;  2  Watk. 
Cop.  105;  sed  contra  Roe  ti.  Hodg- 
son, 2  Wils.  129,  and  1  Wood.  Lee. 
459.   And  see  po»t, 

(i)  Bedell  v.  Constable,  Vaugh. 
179.  Duke  of  Beaufort  v,  Berty,  1 
P.  W.  703. 
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A  guardian  may  also  make  leases  of  the  infant's 
copyhold  lauds,  if  they  are  conformable  with  the  cus- 
tom of  the  manor,  and  do  not  exceed  the  minority  of 
the  ward,  (a) 

One  of  three  persons  who  had  been  jointly  ap* 
pointed  guardians  of  an  infant  having  died,  the  Vice- 
Chancellor,  without  a  reference  to  the  Master,  ap- 
pointed the  two  survivors  guardians  of  the  infant,  (b) 

(a)  2  Watk.  Cop.  105.     See  fur-      Index,  word  Infant, 
ther,  as  to  titles  under  guardians,         (b)  Hall  v.  Jones,  2  Sim.  41. 
Chap.  XVI.,Titles  under  infants;  and 


CHAPTER  XII. 

OF  ABSTRACTS  OF  TITLE  UNDER  BANKRUPTCY  AND 

INSOLVENCY. 

This  chapter  may  be  divided  into, — L  Titles  under 
assignees  of  bankrupt : — II.  Titles  under  bankrupts  : 
and  III.  Titles  under  assignees  of  insolvent  debtors. 

I.    TITLES  UNDER  ASSIGNEES  OF  BANKRUPTS. 

A  title  of  this  kind  frequently  depends  on  a  choice 
of  new  assignees.  Where  such  hew  assignees  are 
appointed,  it  was  formerly  not  sufficient  that  there 
should  be  an  order  for  vacating  the  former  conveyance, 
and  an  appointment  of  new  assignees ;  there  must  also 
have  been  a  bargain  and  sale,  or  a  lease  and  release 
from  the  old  to  the  new  assignees,  (a) 

But  by  the  6  Geo.  IV.  c.  16,  (b)  it  is  enacted,  that 
if  a  new  conveyance  be  ordered,  it  will  be  valid  with- 
out any  conveyance  from  the  former  assignees;  but 
no  title  of  any  purchaser  under  any  conveyance  prior 
to  the  order  to  vacate,  will  be  affected  thereby. 

(a)  Bloxam  and  others,  assignees      1  Prest.  Abs.  178. 
of  Ward  v.  Hubbard,  5   East,  407.  (6)  s.  66, 

Aldritt    V.  Kettridge,    6   Moo.  599. 

N 
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Where  lands  are  sold  by  assignees  of  bankrupts, 
the  abstract  must  show  the  same  title  as  if  the  lands 
belonged  to  them  in  their  own  right,  (a) 

If^  however^  the  assignees  advertise  the  bankrupt's 
property,  to  be  sold  '^  under  such  title  as  he  lately 
held  the  same/'  and  that  an  abstract  thereof  may  be 
seen  beforehand,  it  was  held,  that  the  purchaser  could 
not  demand  any  better  title  than  the  assignees  had.  (b) 

By  the  6  Geo.  IV.  c.  16,  (c)  the  commissioners  may 
by  deed  indented  and  enrolled,  make  sale  of  any 
lands  or  tenements  whereof  a  bankrupt  is  seised  of 
any  estate  tail  in  possession,  reversion,  or  remainder, 
and  such  deed  will  be  as  e£fectual  as  a  fine  or  reco- 
very.^ And  it  was  long  a  matter  of  doubt  whether, 
under  this  provision^  if  a  bankrupt  at  the  time  of  his 
bankruptcy  were  entitled  to  a  vested  estate  tail  in  re-^ 
mainder,  expectant  on  an  estate  of  freehold,  the  com- 
missioners could  transfer  an  absolute  fee  in  remainder, 
expectant  on  the  determination  of  the  preceding 
estate ;  or  only  a  base  fee  so  ej^pectiint,  determinable 
on  failure  of  the  issue  of  the  bankrupt ;  but  it  has 
lately  beeti  decided/ that  the  commissioners  eau  make 
no  better  title  to  the  lands  than^  the  bamknipt  him^' 
self^  and  that  a  base  fee  only  pataes  by 'their  bargain 
and  sale,  (d)  •  ,  « 

It  is  a  doubtful  point  whether  the  bargain  and  sale 
must  not  be  enrolled  before  a  term  of  years  will  vest 


" .  t 


(a)  Spurrier  v.  Hancock,   4  Ves.  And  see  Baxter  v.. Connolly,  1  Jac. 

667.    White  v,  Foljambe,   11  Ves.  &  W.  576.    Wilmot  t>.  Wilkinson,  6 

S43.    McDonald  v,  Hanson,  18  V^.  B.  &  C.  506 ;  and  ante,  pp.  35.  S6. 

278,  18  Vc8.  512.    Wilde  v.  Fort,  4  (c)  s.  65. 

Taunt  334,  overruling  Pope  v.  Simp-  (d)  Jervis  v,  Tayleilf,    3  B.  &  A. 

son,  5  Ves.  145.  557. 

(6)  Freme  V.  Wright,  4  Mad.  361. 
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ia  the  assignees.  It  is  very  generally  thought  that  it 
will  pass  by  the  commissioners'  assignment,  and  not 
by  the  bargain  and  sale  enrolled,  (a)  The  leaseholds 
should  however  be  comprised  in  the  bargain  and  sale. 

Purchasers  from  assignees  of  a  bankrupt  may  insist 
upon  the  enrolment' of  the  commission,  the  assignment, 
and  depositions  and  proceedings  under  it,  as  far  as 
they  are  material  to  the  title  derived  under  the  bank* 
ruptcy;  (b)  and  independent  of  contract,  it  would  seem 
that  tills  must  be  at  the  expense  of  the  assignees,  (c) 

Where  a  purchaser  is  admitted  to  a  bankrupt's 
estate  of  copyholds,  the  bargain  and  sale  from  the 
commissioners  should  be  shortly  presented. 

The  bankrupt  should  join  in  the  conveyance  of  the 
property,  as  it  supersedes  the  necessity  of  proving  the 
bankruptcy.  And  by  the  late  bankrupt  act^  6  Geo.  IV. 
c.  16,  (d)  it  is  enacted,  that  the  Lord  Chancellor,  on 
the  petition  of  the  assignees,  may  order  him  to  join, 
<<  if  such  bankrupt  shall  not  try  the  validity  of  the  com- 
mission^ or  if  there  shall  have  been  a  verdict  at  law 
establishing  its  validity  ;"  and  if  he  shall  not  join  in 
the  conveyance,  he  and  all  persons  claiming  under 
him  shall  be  as  effectually  barrbd  as  if  he  had.. 

It  has  been  held,  on  the  construction  of  thi^  section, 
that  the  bankrupt  cannot  be  ordered  to  convey,  if  he  be 
nonsuited  in  one  action  to  supersede  the  commission  (e) 
or  non-prossed  in  a  second,  (y)  But  if  the  bankrupt 
refuse  to  deliver  up  possession  of  land  which  the  as- 

(a)  ^eepott,  p.  180,  n .  (d)  Enrolment. 

(b)  5  Geo.  II.  c.  30.  s.  41 ;  6  Geo.         (</)  s.  78. 

IV.  c.  16.  s.  96.  (e)  Ex  parte  Thomas,  2  Gl.  &  Jam. 

(c)  As  to  the  necessity  of  enrol-      S78. 

ment  of  the  bargain  and  sale,  and         (/)  Ex  parte  Thomas,  1  Mont  & 
where  it  must  be  made,  see  antty  p.      M'Ar.  64. 
50,  51,  and  post,  and  Index,  word 

N  2 
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signees  have  contracted  to  sell,  he  will  be  ordered  so 
to  do  within  fourteen  days'  service  of  the  order,  though 
a  petition  to  supersede  the  commission  be  pending;  {a) 
and  if  the  bankrupt  refuse,  he  will  be  committed.  (A) 

If  the  title-deeds  cannot  be  delivered,  the  assignees 
must  give  attested  copies  of  them,  and  covenant  to 
produce  the  originals,  (c)  But  they  are  entitled  to 
have  their  covenant  confined  to  the  period  of  their 
continuance  as  assignees. 

Assignees  of  bankrupt  have  no  estate  in  the  bank* 
rupt's  term  of  years,  till  some  act  is  done  by  them  to 
manifest  their  assent  to  the  assignment,  (d)  But  on 
their  assent  the  property  of  a  bankrupt  vests  in  his 
assignees,  from  the  act  of  bankruptcy,  by  relation,  (e) 

Estates  of  which  a  bankrupt  is  seised  as  a  bare 
trustee,  do  not  pass  to  his  assignees  under  the  6  Geo. 
IV.  Ci  16,  and  they  w^  therefore  not  necessary 
parties  to  a  conveyance.  (/) 

If  assignees  clearly  neglect  their  duty  to  the  cre- 
ditors in  the  contract  they  enter  into,  the  contract 
cannot  be  enforced  against  the  purchaser,  (g*) 

II.    TITLES  UNDER  BANKRUPTS. 

Wherever  the  vendor  is  a  trader,  and  in  failing 
circumstances,  it  is  rarely  that  a  person  can  be  re- 
commended to  purchase  his  property.     All  payments 

(a)  Ex  parte  Hargreaves  &  Shaw,      4  Park,  &  Stew.  Cont.  Byth.  445. 
2  Gl.  &  Jam.  59.  («)  price  v.  Helyar,  4  Bing.  597. 

{h)  Ex  parte  Hawkins,  1  Mont.  &      S.  C;  1  Moo.  &  Pay.  541.    See  anie. 


M'Ar.  115. 


p.  51.  . 


(c)  2  Rose,  215.  (/)  Ex  parte  Jennys  in  re  Elford, 

((/)  Copeland  v.  Stephens,   1  B.  &  i  Mont.  &  Mac.  858,  and  see  ante, 

A.  593.    Hanson  v.  Stevenson,   1  B.  p.  162. 

&  A.  303.    As  to  what  acts  will  con-  (g)  Turner  v.  Harvey,  Jac.  178. 

stitute  an  acceptance  of  a  lease,  see 
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really  and  bond  Jide  made  by  any  bankrupt,  or  any 
person  on  his  behalf,  before  the  date  and  issuing  of  his 
commission,  will  be  deemed  valid,  and  the  cre- 
ditor not  liable  to  refund  to  the  assignees,  notwith- 
standing any  prior  act  of  bankruptcy,  (a)  But 
there  is  an  express  proviso  in  the  act,  that  notice 
of  any  prior  act  of  bankruptcy  by  the  bankrupt, 
shall  deprive  the  person  or  persons  so  dealing  with 
the  bankrupt^  of  the  benefit  of  the  act. 

By  sect.  81,  all  conveyances  by,  and  all  contracts 
and  other  dealings  with  any  bankrupt,  and  all  execu- 
tions and  attachments,  two  calendar  months  before  the 
date  and  issuing  of  the  commission,  are  delared  valid, 
notwithstanding  a  prior  act  of  bankruptcy,  provided 
the  party  had  no  notice  of  it. 

But  as  it  frequently  happens  that  notice  of  an  act  of 
bankruptcy  can  be  proved  upon  a  purchaser,  a  purchase 
under  the  above-mentioned  circumstances  can  rarely 
be  recommended ;  and  by  sect.  83,  the  issuing  of  a 
commission  is  to  be  deemed  notice  of  a  prior  act  of 
bankruptcy,  if  the  adjudication  has  been  notified  in 
the  London  Gazette,  and  the  person  to  be  affected 
may  reasonably  be  presumed  to  have  seen  the  same. 

By  sect.  86,  it  is  provided,  that  no  purchase  for  a 
valuable  consideration  shall  be  impeached  by  reason 
of  notice  of  a  prior  act  of  bankruptcy,  unless  the  com- 
mission shall  be  sued  out  within  twelve  calendar 
months  after  the  act  of  bankruptcy. 

A  legal  estate  will  protect  a  purchaser  from  an 
act  of  bankruptcy,  of  which  he  has  not  any  no- 
tice, (li)     But  no  one  will  readily  accept  the  title  of 

(fl)  6  Geo.  IV.  c  16.  s.  82.  And  see  (6)  De  Gois  v.  Ward,  7  Vin.  Ab. 
Tuckert7.Barrow,7B.&C.623.lMoo.  121.  S.  C.  but  not  S.  P.  Cas.  temp. 
&Mal   lsr;SCar.&Pay.85.  S.C.        Talb.  243. 
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a  trader  after  notice  of  hisi  insolvedcy  by  a  composi^ 
tion  with  his  creditors ;  and  after  an  act  of  bankruptcy 
has  been  committed,  a  title  cannot  be  forced  on  a 
purchaser  by  a  bill  for  specific  performance,  (a) 

Where  an  act  of  bankruptcy  has  been  committed, 
the  purchaser  cannot  be  compelled  to. take  the  title^ 
though  the  vendor  swear  that  he  owes  no  debt  upon 
which  a  commission  can  issue,  and  the  purchaser 
cannot  disprove  the  statement ;  because  it  isimpossible 
to  ascertain  that  there  was  not  such  a  debt  as  would 
support  a  commission.  (6)  And  on  the  same  principle 
a  purchaser  who  has  become  bankrupt  cannot  compel 
the  conveyance  of  the  estate  to  him,  because  he  can- 
not satisfy  the  vendor  that  he  will  be  entitled  to  retain 
the  purchase-money,  (c) 

Wherever  the  vendor  is  in  trade,  it  will  be  fbund 
useful  to  search  the  secretary  of  bankrupts'  office 
for  commissions  against  him ;  and  where  there  is  any 
fear  of  his  becoming  bankrupt  before  the  two  months 
have  expired,  a  bond  should  be  taken  from  him,  and 
sureties,  providing  against  such  an  event,  (d) 

ft 

III.    TITLES    UNDER    ASSIGNEES    OF    INSOLVENT 

DEBTORS. 

A  title  under  the  assignees  of  an  insolvent  debtor 
will  be  similar,  in  almost  every  respect,  to  that  derived 
from  assignees  of  bankrupt.  There  is  no  power  given 
in  the  late  or  any  other  Insolvent  Debtors'  Act,  for 


(a)  Lowes  v.  Lush,  14  Ves.  547.  (c)  Franklin  v.  Lord  Brownlow,  14 

Franklin  v.  Lord  Brownlow,  14  Ves.  Ves.  550. 

5W-                          •  (rf)  Sec  the  form  of  the   proper 

(*)  Lowes  V.  Lush,  14  Ves.  547.  bond,  Vol.  IL  p.  109.  113.     Synth, 

Cann  u.  Cann,  1  Sim.  &  Stu.  284.  p.  xxix. 
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compelliog  the  insolveDt  to  be  a  party  to  the  coQYey- 
ance  to  the  purchaser.  He  is  generally  made  a  party^ 
faowe>ver,  in  order  that  he  may  covenant  for  title^  and 
to  prevent  the  necessity  of  proving  the  insolvency. 
As  his  covenant,  however^  generally  speakings  cannot 
be  of  much  service,,  his  concurrence  may  be  safely 
dispensed  with,  if  it  cannot  be  easily  procured. 

By  tbc  7  Geo.  IV.  c.  .57,  (a)  the  **  real  estate^  of  an 
insolvent  debtor  shaU  be  sold  by  public  auction,  in 
such  manner  and  in  £uch  a  place  or  places  as  shall, 
thirty  days  before,  be  approved  in  writing,  under  their 
faands^  by  the  major  part  in  value  of  the  creditors  of 
the  prisoner.  And  if  such  prisoner  shall  be  entitled  to 
any  copyhold  or  customary  estate,  it  is  enacted  that  the 
conveyance  of  the  provisional  assignee  to  the  assignees 
shall  be  entered  on  the  court  rolls ;  and  the  assignees 
may  surrender  or  oonvey  the  copyhold  or  customary 
estate  to  the  purchaser  or  purchasers  thereof. 

In  a  late  case^  it  has  been  decided  tliat  the  1 9th  sec- 
tioja  of  the  £3  Geo.  III.  c.  102,  which  is  nearly  simi- 
lar in  terms  to  the  7  Geo.  IV.  c.  ^57,  (6)  does  not  extend 
to  leaseholds,  and  that  the  assignees  are  not  bound, 
therefore,  to  dii^ose  of  such  an  interest  by  public 
auction,  (c) 

In  a  suit  by  4he  assignee  of  an  insolvent  to  impeach 
a  sale,  which  a  former  assignee  had  made  of  an  equity 
of  redemption,  the  insolvent  is  not  rendered  a  compe- 
tent witness,  by  releasing  his  interest  in  the  residue  of 
his  estate,  (d) 

A  difficulty  of  the  following  nature  sometioaes  occurs 
in  abstracts  under  assignees  of  insolvent  debtors.    The 

(a)  8.  QO.  876. 

(b)  Ibid.  (d)  Id.  ib. 

(c)  Waldron  v.  Howell,  3   Russ. 
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present  or  a  former  owner  of  the  premises,  either 
partially  ^or  absolutely  interested  in  them,  has 
taken  the  benefit  of  an  Insolvent  Debtors' Act,  and 
has  been  discharged  under  it.  He  has  conveyed  all 
his  property  to  the  provisional  assignee ;  but  from  the 
sufficiency  of  his  other  property,  the  non-appointment 
of  particular  assignees^  or  for  some  other  reason,  the 
legal  estate  in  the  property,  or  some  portion  of  it, 
remains  vested  in  the  provisional  assignee ;  and  on  a 
future  sale  or  mortgage  of  the  property,  when  the 
claims  of  the  creditors  of  the  insolvent  are  admitted  to 
be  satisfied,  a  difficulty  presents  itself  as  to  the  proper 
mode  of  getting  in  the  legal  estate. 

It  seems  clear  that  the  legal  estate  will  not  descend 
to,  or  vest  in,  the  heir  or  devisee  of  the  provisional 
assignee  ;  for  it  is  expressly  provided  by  the  Insolvent 
Debtors'  Acts  that  the  property  acquired  by  the  pro- 
visional assignees  shall  not  vest  in  their  heirs,  ex- 
ecutors^ or  administrators,  but  shall  from  time  to  time 
become  vested  in  the  provisional  assignee  for  the  time 
being,  (a)  The  question  then  is,  how  the  legal  estate 
can  be  obtained  from  such  provisional  assignee. 

The  better  course  is,  in  the  first  place  to  apply  to 
the  provisional  assignee,  stating  the  circumstances, 
and  requesting  him  to  concur  in  a  conveyance  of  the 
property  to  the  purchaser  or  mortgagee ;  but  this  the 
provisional  assignee  sometimes  declines  to  do.  By 
the  13th  section  of  the  64  Geo.  III.  c.  13,  it  is  enacted, 
that  the  provisional  assignee  shall  not  be  bound  to  do 
any  act  with  respect  to  the  estate  conveyed  to  him, 
"  except  to  convey  or  assign  the  same  to  any  person 


(a)  54  Geo.  III.  c.  38.  s.  18;    3      C.57.S.  16. 
Geo.  IV.  c.  1?8.  s.  1;    7  Geo.  IV. 
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or  persoDS  appointed  assignee  or  assignees  thereof  for 
the  purposes  of  the  act ;"  and  therefore  it  is  doubtful, 
whether  under  this  act  a  provisional  assignee  can 
safely  join  in  a  conveyance  or  mortgage.  By  the 
General  Insolvent  Debtors'  Act,  it  is  enacted,  (a)  that 
every  prisoner  shall  duly  execute  a  conveyance  and 
assignment  to  the  provisional  assignee  of  all  his  real 
and  personal  effects ;  which  conveyance  and  assign- 
ment, when  executed,  shall  vest  all  the  real  and  per- 
sonal estate  and  effects  of  such  prisoner  in  the  pro- 
visional assignee ;  and  (b)  power  is  given  to  such  pro- 
visional assignee  to  take  possession  of  all  the  real  and 
personal  estate  of  the  prisoner ;  and  if  the  court  shall 
so  order,  to  sell  or  otherwise  dispose  of  the  same  ac- 
cording to  the  provisions  of  the  act.  It  is  further 
enacted,  (c)  that ''  a  proper  person  or  persons,  being  a 
creditor  or  creditors  of  such  prisoner,"  may  be  ap- 
pointed assignee  or  assignees  of  the  estate  and  effects 
of  such  prisoner  ;  and  when  such  assignee  or  assignees 
shall  have  signified  to  the  court  his  or  their  acceptance 
of  the  appointment,  the  estate  and  effects  of  such  pri- 
soner, vested  in  such  provisional  assignee  as  aforesaid, 
shall  immediately  be  conveyed  and  assigned  by  such 
provisional  assignee  to  the  said  assignee  or  assignees 
in  trust  for  the  benefit  of  such  assignee  or  assignees,  and 
the  rest  of  the  creditors  of  the  prisoner ;  and  after  such 
conveyance  and  assignment  by  such  provisional  as- 
signee,  all  the  estate  and  effects  of  such  prisoner  shall 
be,  to  all  intents  and  purposes,  as  effectually  vested 
by  relation  in  such  assignee  or  assignees  as  if  the  con- 
veyance and  assignment  had  been  made  by  such  pri- 
soner to  him   or  them:  provided  neverthekss  that  no 

(fl)  8.  11.  (c)  s.  19. 

(Jb)  8.  16. 


186  OF    ABSTRACTS    OF    TITLE 

act  done  under  or  by  virtue  of  mch  first  conveyance  and 
assignment  shall  be  thereby  rendered  void,  or  defeated,  but 
shall  remain,  as  valid  as  if  no  such  relation  iiod  taken 
place.  ^'  Under  this  act,  therefore,  it  is  presumed  that  the* 
provisional  assignee  might  safely  joia  in  a  sale  or  mort- 
gage under  the  above-mentioned  circumstances. 

If,  however,  the  provisional  assignee  will  not  con- 
Qm^  application  must  be  made  to  the  Insolvent  Debtors' 
Court  on  the  subject ;  and  they  will  make  such  order 
as  the  circumstances  of  the  case  require.   ' 

By  an  act  of  the  last  session,  (a)  reciting  that  it  may 
often  happen  that  eome  interest  in  lands  and  tenements 
may  become  vested  in  the '  provisional  assignee  of  the 
said  court,  which  appears  to  be  of  no  value  to  creditors^ 
but  nevertheless  it  may  be  reasonable  and  expe- 
dient that  the  provisional  assignee  should  make 
or  join  in  making  some  conveyance  or  assignment  of 
the  same,  and  that  the  same  should  be  done  without 
the  expense  attending  advertisements  and  meetings  of 
creditors,  it  is  enacted,  that  it  shall  be  lawful  for  the 
oourt,  if  no  creditor  shall  have  become  assignee  of  ^lis 
or  her  estate  and  effects^  and  if  it  shall  appear  fit,  upon 
notice  given  by  advertisement  or  otherwise^  4o  tbe  cre- 
ditor9,orany  ofthem^  as  the  court  shall  direct^  to  order 
tke  provisional  assignee  to  make  or  join  in  making  any 
conveyaifeoe  or  assignment  of  any  such  interest  as  to 
tbe  court  may  appear  just  and  reasonable,  wit;liout  ob- 
serving the  provisions  of  the  7  Geo.  IV.  c.  61. «.  20,  as 
to  the  sale  of  real  property  by  the  provisional  or  otber 
assignees  of  the  estates  of  insolvent  debtors* 

It  will  be  seen  that  this  act  only  applies  to  interests 
"  which  appear  to  be  of  no  value  to  creditors."    It 

(a)  1  Wm.  IV.  c.  38.  s.  5. 
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therefore  hardly  meets  the  difficulty  above  mentioned. 
The  application  to  the  court  may,  however,  receive  as- 
sistance from  this  enactment,  although  it  would  seem 
that  it  could  not  act  under  it,  but  must  direct  the  pro- 
perty to  be  sold  by  the  provisional  assignee,  or  appoint 
particular  assignees  for  that  purpose.  This,  however, 
is  in  its  discretion. 

If  an  assignment  has  been  made  by  the  provisional 
assignee  to  a  particular  assignee  or  assignees,  it  would 
seem  that  they  may  safely  concur  in  a  sale  or  mort- 
gage^ if  all  the  debts  are  satisfied. 

It  sometimes  happens  that  under  these  circum* 
stances  the  insolvent  debtor  suffers  a  recovery.  This 
will  be  invalid^  as  the  first  legal  freehold  will  be  in 
the  provisional  assignee.  So  also  a  lease  and  release^ 
or  any  other  assurance,  will  have  no  effect  upon  the 
legal  estate  of  the  insolvent  debtor. 


'I 


CHAPTER  XIII. 


OF  ABSTRACTS  OF  TITLE 'UNDER  LAY  AND  ECCLESIASTICAL 
CORPORATIONS  AND  ECCLESIASTICAL  PERSONS. 


This  chapter  may  be  divided  into — I.  Titles  under 
lay  corporations. — II.  Titles  under  ecclesiastical  cor- 
porations : —  and  II L  Titles  under  ecclesiastical 
persons. 

I.    TITLES  UNDER  LAY   CORPORATIONS* 

Lay  corporations  are  as  competent  to  alien  their 
landed  property  for  corporate  purposes  as  private  indi- 
viduals, but  they  can  rarely  show  the  commencement 
of  their  titles,  and  leases  and  rentals  are  often  the  only 
evidence  of  their  seisin.  Their  titles  may  be  treated  as 
good  under  such  evidence,  unless  there  be  notice  that 
the  corporation  holds  the  land  subject  to  some  trust ; 
and  they  are  not,  either  by  the  trust  or  by  an  act  of 
parliament  obtained  for  the  purpose,  qualified  to  make 
a  good  title,  to  the  exclusion  of  the  trust,  (a) 

(«)  i  VrtkL  AhB.QrU;  1  Sidcr.  162;  1  Kyd.on  Corporations,  108. 
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Corporations  have  a  fee  simple^  for  the  purposes 
of  alienation,  although  they  have  only  a  determinable 
fee  for  the  purposes  of  enjoyment.  On  the  disso- 
lution of  a  corporation,  the  lands  will  revert  to  the 
original  donor^  or  his  heirs^  and  not  to  the  lord  by 
escheat ;  and  yet  the  donor,  as  well-  as  the  lord 
bv  escheat,  in  the  case  of  an  individual,  may  be  ex- 
cluded by  an  alienation  in  fee  simple,  (a) 
'  What  becomes  of  the  personal  estate  of  a  cor- 
poration on  its  dissolution  is,  perhaps^  not  decided ; 
but  it  probably  vests  in  the  crown,  (b) 

Corporations  are  frequently  dissolved,  or  cease  to 
exist,  or  are  newly  incorporated.  This  new  incor- 
poration, unless  it  be  by  act  of  parliament,  cannot, 
except  as  against  the  crown,  nor  as  against  the  crown, 
unless  there  be  special  grant  for  the  purpose,  revive 
in  the  new  corporation  a  title  to  the  lands  which 
belonged  to  the  old,  corporation.  A  title,  therefore^ 
asserted  by  the  new  corporation  to  the  lands  which 
belonged  to  the  old  corporation,  must  be  minutely 
considered.  But  the  same  corporation  may  have 
continuance,  although  there  be  a  change  in  its  name 
or  in  some  parts  of  its  constitution;  and  it  follows, 
that  the  title  of  the  corporation  to  its  lands  will  con- 
tinue, (c) 

Lay  corporations  can  only  grant  by  deed  under 
their  common  seal;  (d)  and  such  deed,  so  sealed,  is 


(a)  1  Prest  Abs.  272.    Co.  Litt  (c)  1  Prest.  Abs.  274.    And  see 

13  b.  Mayor  of  Colchester  v.  Seaber,  3  Burr. 

(6)  See  Co.  Litt.  13  b ;  1  Lev.  237.  1866. 

PoUexfen's  Arg.  Quo  Warranto,  112.  (d)  Wood  v.  Tate,  2  N.  R.  347. 

Rex  V.  Pasmore,  3  T.  R.  247.  Mayor  Com.  Dig.  Franchise,  (F.  13.)  Dean 

of    Colchester  v.  Seaber,    3   Burr,  and  Chapter  of  Rochester  v.  Pierce, 

1866.  Kyd  on  Corp.  516.  l  Camp.  466. 
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good  without  delivery,  (a)  But  if  a  regular  corpo* 
rate  resolution  passes  for  granting  an  interest  in  a  part 
of  the  corporate  property,  and  upon  the  faith  of  that 
resoluftibn  expenditure  is  incurred,  Sir  J.  Leach,  V.  C. 
thought  that  both  principle  and  authority  would  be 
fouhd  for  compelling  the  corporation  to  make  a  legal 
grant  in  pursuance  of  that  resolution,  (b) 

However,  as  a  general  rule,  a  corporation  cannot 
express  its  will  except  by  writing,  under  the  common 
seal  of  the  body  corporate,  (c) 

II.    TITLES    UNDER    ECCLESIASTICAL    CORPO- 
RATIONS. 

Ecclesiastical  corporations  are  restricted  from 
aliening  their  property  by  several  acts  of  parlia- 
ment, to  any  greater  extent  than  leasing  it;  and 
this  power  they  can  only  exercise  in  a  peculiar 
way. 

A  dean,  without  the  chapter ;  a  mayor,  without  his 
commonalty  ;  the  master  of  a  college  or  hospital, 
without  his  fellows,  cannot  purchase,  or  grant,  or 
make  any  contract  that  will  bind  the  corporation,  (d) 


(o)  Willis  V.  Jermine,  9  Leon.  97 ;  (c)  The  exceptions  to  this  rule  are 

Cro.  Eliz.  167.  S.C.  1  Kyd  on  Cor-  fully  stated  in  Bro.  Ab.  tit.  Corpo- 

porationsy  sas.  268.  rations,  pi.  56 ;  and  in  The  East  Lon* 

{h)  Marshall  v.   Corporation    of  don  Waterworks  Company  v.  Bailey 

Queensborongh,  1  Sim.  &  Stu.  520.  and  others,  4  Bing.  883. 

And  see  Mayor  and  Burgesses  of  ((Q  S  Bac.  Abr.  10.  Gwill  ed.  Cor- 

Stafford  v.  till,  4  Bing.  75.  porat.  K.  1. 
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III.    TITLES  UNDER  ECCLESIASTICAL  PERSONS. 

At  common  law,  a  clergyman  might  have  charged 
the  income  of  bis  benefice  during  his  own  life  or  in- 
cumbency ;  and,  with  the  consent  of  his  ordinary  and 
patron,  might  have  imposed  charges  and  encum-» 
brances  binding  even  on  his  successors ;  (a)  but  by 
the  13  Eliz.  c.  20,  leases  of  benefices  with  cure  shall 
be  void  on  the  parson's  non-residence ;  and  all 
chargings  of  such  benefices  with  cure  with  any  pen* 
sion,  or  with  any  profit  out  of  the  same>  to  be  yielded 
or  taken,  shall  be  void.  And  by  the  14th  Eliz.  c* 
11,  (Jb)  all  bonds,  contracts,  promises,  and  covenants 
hereafter  to  be  made^  for  suffering  any  person  to  enjoy 
any  benefice  or  ecclesiastical  promotion  with  cure, 
or  to  take  the  profits  thereof,  shall  be  of  such  force 
and  validity  as  leases  by  the  same  persons  made  of 
such  benefices,  that  is,  shall  be  void  on  non-residence. 
The  13th  Eliz»  c.  20,  was  continued  by  the  14th  Eliz. 
c.  11,  (c)  and  the  43  Eliz.  c.  d;  (d)  and  by  the  3  Car* 
I.  c.  4,  (e)  it  was,  with  all  explanations  and  additions 
thereof,  made  perpetual. 

By  the  43  Geo.  III.  c.84.  s.  10,  the  13  Eliz.  c.  20^  and 
the  14  Eliz.  c.  11,  (/)  with  all  explanations  and  addi- 
tions, were  repealed  i  but  the  43  Geo.  III.  c.  84^  has  been 
since  repealed  by  the  57th  Geo.  III.  c.  99;  (g)  and  the 
13thEliz.c.  20, and  the  14th  Eliz.c.  1 1 .  s.  14,are  revived^ 

It  is  clear  that  under  the  43  Geo.  III.  c.  84,  a 
valid  charge,  either  by  way  of  mortgage  or  annuity, 
could  be  made  by  a  rector  on  his  benefice ;  (A)  but 

(fl)  Co  Lit  456.  (/)  8.  14. 

(6)  8.  14.  (g)  s.  1. 

(c)  8.  11  &  so.  (A)  Doe  d.  Gates  v.  Somerville,  6 

{d)  s.  8  &  27.  B.  &  C.  126.     Doe  d.  Boughton  and 

(r)  s.  2  &  4.  another  v.  Stow,  9  B.  &  C.  344. 
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as  since  the  repeal  of  that  statute,  the  law  stood  as  it 
did  under  the  old  statutes  of  Elizabeth,  the  better 
opinion  was^  that  no  valid  charge  or  mortgage  could 
be  made  by  a  rector  on  his  benefice,  (a)  The  con- 
trary opinion  was,  however,  strenuously  contended  for 
by  Mr.  Bythewood,  in  a  note  to  his  Conveyancing,  (A) 
where  all  the  authorities  are  brought  together. 

In  a  very  late  xase,  however,  the  point  came  di- 
rectly before  the  court,  and  it  was  decided,  that  a 
demise  by  a  parson  of  his  benefice,  made  subsequent  to 
the  67  Geo.  III.  c.  99,  for  securing  an  annuity,  is  void, 
it  being  in  substance  a  charging  of  the  benefice  within 
the  meaning  of  the  13  Eliz.  c.  20;  (c)  so  that  this 
much-disputed  point  may  now  be  considered  as  set 
at  rest. 

An  assignment  of  an  annuity  made  since  the  57 
Geo.  III.  c.  99,  of  a  term  of  years  in  a  benefice  with 
cure,  created  for  securing  an  annuity  prior  to  that  act, 
and  during  the  suspension  of  the  13  Eliz.  c.  20,  will  be 
valid,  although  it  operates  substantially  to  change  the 
securities  from  an  annuity  to  a  mortgage  trans- 
action, (d) 

If  a  parson  has  been  instituted  to  his  benefice  for 
six  months,  without  any  adverse  claim  having  been 
made,  that  alone  is  sufficient  evidence  of  his  title, 
although  he  was  presented  by  one  who  had  no  right 
to  present,  (e)  But  if  the  parson  has  not  been  insti- 
tuted so  long,  although  inducted,  the  title  of  the  patron 
who  presented  ought  to  be  shown.  (/) 

(a)  See  Doe d. Gates  ».  Somenille,  v.  Stow,  9  B. &  C. 344. 

6B.&C.  126.  Doc  rf.  Houghton  and  (<)  13  Ed.  I.  c.  5.  2  Inst.  357.  7 

another  v.  Stow,  9  B.  8c  C.  344.  Anne,  c.  18.  Co.  Litt.  344  a.    3  Bla. 

(6)  Vol.  II.  952,  Stewart's  edition.  Com.  244.    Gibs.  Cod.  814,  2d  cd. 

(c)  Shaw  V,  Pritchard  and  others,  (/)  See  Doe  o.  Fletcher,  8  B.  &  C. 

lOB.  &C.  241.  25. 

(r/)  Doe  d.  Boughton  and  another 
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Ecclesiastical  persons  were  at  one  time  entirely  dis- 
abled from  taking  leases  of  farms,  unless  for  the  main- 
tenance of  their  families ;  (a)  and  now^  by  the  57  Geo. 
III.  c.  99,  (6)  they  may  not  take  to  farm,  either  for 
life,  years,  or  at  will,  any  lands,  exceeding  in  the 
whole  eighty  acres,  without  the  permission  of  the 
bishop  of  the  diocese. 

(a)  SI  Hen  VIII.  c.  IS.  {b)  s.  2. 
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CHAPTER  XIV. 

OF  ABSTRACTS  OF  TITLE  UNDER  WILLS,  DESCENTS,  DE- 
CREES OF  COURTS  OF  EQUITY,  AND  EQUITABLE  TITLES, 
EXCHANGES,  AND  POWERS. 

This  chapter  will  be  divided  into — I.  Titles  under 
wills. — II.  Titles  under  descents. — III.  Titles  under 
decrees  of  courts  of  equity,  and  equitable  titles. — IV. 
Titles  under  exchanges :   and  V.  Titles  under  powers. 

I.    TITLES  UNDER  WILLS. 

All  persons  capable  of  aliening  their  lands  in  their 
lifetime^  may  dispose  of  them  by  will. 

An  infant,  therefore,  cannot  devise  except  by  force  of 
a  local  custom ;  (a)  nor  can  a  feme  covert^  unless  her 
husband  has  abjured  the  realm,  is  an  alien,  enemy,  or 
has  been  banished  for  life ;  (b)  and  persons  of  unsound 
mind  are  under  a  similar  disability  ;  (c)  and  partial  in- 
sanity, or  morbid  delusion^  will  vitiate  a  will,  (d) 

An  infant,  however,  may  make  a  will  of  his  personal 
estate  at  the  age  of  eighteen,  or  even  perhaps  at  an 
earlier  age.  (e) 

(a)  Perk.  s.  504.  (c)  6  Cru.  Dig.  14. 

(6)  Co.  Litt  133  a.    Portland  v.  (d)  Dew  v.  Clerk,  3  Add.  79. 

Prodgert,  S  Vera.  104.    Darley  v,  (e)  Co.  Litt.  89  b,  andHarg.not  ; 

Duchess    of   Mazarine,   Salk.  116.  Swinb.  114,  9  Mod.  315.    Perk.  s. 

Newaome  v.  Bowser,  3  P.  Wms.  37,  503. 
0th  edit 
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By  the  39  and  40  Geo.  IIL  c.  86,  {a)  the  king  has 
a  power  of  devising ;  and  by  sec.  8,  a  similar  power  is 
given  to  the  queen,  in  the  same  manner  as  if  die  were 
a  feme  sole* 

All  persons  in  existence  at  the  time  of  the  will  may 
be  devisees,  and  an  infant  in  ventre  sa  mere  may  be  a 
devisee,  (ft) 

Devises  to  bodies  politic  and  corporate,  and  to  chari- 
table uses,  are  either  void,  or  restricted  under  the  Sta- 
tutes of  Mortmain,  (c) 

In  titles  derived  through  wills,  the  attention  should 
be  particularly  directed  to  the  formalities  prescribed 
by  the  Statute  of  Frauds ;  {d)  and  it  must  be  remem- 
bered that  every  will  and  every  codicil  most  be  sepa- 
rately attested  by  three  witaesaes ;  (fi)  and  the  attest^ 
ation  of  a  codicil  will  iie¥er  operate  as  the  attestation 
of  a  will,  to  which  it  is  dedared  to  be  annexed.  (/) 

In  devising  copyholds,  a  surrender  to  the  use  of  the 
will  of  the  copyholder  was  formerly  necessary ;  {g)  but 
now,  by  the  55  Geo.  c.  192^  it  is  enacted  that  in  all  cases 
where  by  the  custom  of  any  majuor  in  England  and  Ire- 
land, any  copyhold  tenant  of  such  manor  might  by  his 
last  will  and  testament  dispose  of  his  copyhold  tene- 
ments, the  same  having  been  surrendered  to  such  uses 
as  should  be  declared  by  his  last  will  and  testament, 
every  disposition  or  chaiige  made  by  such  last  will  and 
testament,  by  any  person  who  shall  die  after  the  pass- 

(a)  s.  4.  {i)  29  Car.  II.  c.  S.  s.  5. 

(6)  Dee  «.  Clark,  ft  H,  B.  S99.  A0  (e)  Lea  o.  LU»b,  Rep.  temp.  Uolt, 

lo  denses  to  bastards  in  vtnJtre  m  748, 

mere,  see  Vol.  II.  p.  SSI ;  and  Daw-  (/)  Att.  Gen.  v.  Barnes,  GiU>.  Rep. 

son  «.  DanrsoD,  6  Madd.  &  Geld.  5  S.  C. ;  2  Vera.  697. 

S9a.  (^)  Murre^l  v.  Smith,  4  Co.  24  b  ; 

(c)  9  Geo.  II.  c.  36;  and  statutes  Co.  Cop.  s.  36 ;  Tr.  S3, 
in  margin,  Ruffhead's  edit. 

o2 
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ing,of  this  act,  (t2th  July,  1815)  shall  be  as  valid  and 
effectual  to  all  intent9  and  purposes,  although  no  sur- 
render shall  have  been  made  to  the  uses  of  such  last  will 
and  testament  of  such  person,  as  the  same  would  have 
been  if  a  surrender  had  been  made  to  the  use  of  such 
will. 

This  statute,  it  will  be  observed,  only  applies  to  the 
wills  of  persons  who  shall  die  after  the  passing  of  the 
act,  so  that  when  a  will  occurs  in  an  abstract  of  a  per- 
son who  died  before  the  r2th  July,  1815,  inquiry  must 
be  made  as  to  whether  his  lands  were  surrendered  to 
the  use  of  his  will,  {a) 

The  statute  55  Geo.  III.  c.  192,  applies  only  to 
formal  surrenders  to  the  use  of  a  will,  and  not  to  cases 
where  the  surrender  is  matter  of  substance,  and  re- 
quire, by  the  custom  of  the  manor,  to  be  accompanied 
by  prescribed  ceremonies,  as  the  separate  examination 
of  a  wife,  (b) 

Where  a  testator  surrenders  some  of  his  copyholds 
to  the  use  of  his  will,  and  leaves  others  unsurrendered, 
and  devises  **  all  his  copyhold  messuages,  lands,  Mcc, 
whatsoever  and  wheresoever,  and  which  he  had  surren- 
dered to  the  use  of  his  will  f'  it  was  held  that  the  unsur- 
rendered as  well  as  the  surrendered  estates  passed  by 
the  will,  (c)  A  devise  of"  all  my  real  estate"  will  pass 
copyhold  surrendered,  and  if  there  are  no  freeholds, 
will,  for  favoured  objects,  pass  copyhold  not  surren- 
dered, (d) 

(a)  And  see  ante^  p.  83.  Geld.  363 ;    and   see   Chapman  v. 

(6)  Doc  v.  Barde,  5  B.  &  A.  492.  Hart,  1  Ves.  973.    Byas  v.  Byas,  9 

(r)  Strutt  V.  Finch,  S  Sim.  &  Stii.  Ves.  164.    Lindopp  v.  Eborall,  3  B. 

229 ;  and  see  Oxenforth  v,  Cawk-  C.  C.  188.    Judd  v.  Pratt,   13  Ves. 

well,  2  Sim.  &  Stu.    558.     Wilson  168;  15  Ves.  390.  Church  v.  Mun- 

V.  Mount,  3  Ves.  191.    .  dy,  1&  Ves.  396. 

(//)  Wentworth  v.  Cox,  6  Madd.  & 
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Copyholds  are  not  comprised  within  the  Statute  of 
Frauds^  or  the  Statute  of  Wills,  and  therefore  a  devise 
of  copyholds  need  not  be  either  signed  or  attested ;  (a) 
and  any  instrument  which  would  be  a  good  will  of 
personal  estate,  will  be  good  as  to  copyholds.  (&) 

But  a  devise  of  customary  freeholds  must  be  exe- 
cuted according  to  the  Satute  of  Frauds,  (c) 

A  will  of  stock  should  be  attested  by  two  witnesses, 
but  it  will  be  effectual,  although  itbe  not  thus  at- 
tested ;  for  the  stock  will  vest  in  the  executor  as  part 
of  the  personal  estate,  and  the  will  will  be  considered 
as  a  direction  how  to  apply  it.  (jT) 

The  jurisdiction  over  a  will  relating  to  personal  estate, 
or  to  real  and  personal  estate,  belongs  exclusively  to 
the  Ecclesiastical  Courts ;  (e)  but  if  it  relate  only  to 
land,  then,  if  the  Ecclesiastical  Court  attempt  to  pro- 
ceed in  proving  it,  prohibition  lies,  although,  if  no 
objection  be  made,  it  may  be  proved  there.  (/) 

Where  the  will  relates  to  personal  estate,  it  must  be 
seen  that  it  has  been  proved  in  the  proper  Eccle- 
siastical Court.  If  probate  be  granted  in  a  wrong 
jurisdiction,  it  is  void  in  the  case  of  a  bishop  or  inferior 
judge,  but  voidable  only  in  the  case  of  an  archbishop ; 
and  in  the  latter  case^will  be  in  force  tilt  reversed  by 
sentence,  (g-) 

Formerly,  where  a  vendor  claimed  under  a  modern 


(a)  Doe  v.  Danvers,  7  East,  899.  onte^  p.  ISO.  n.  (c)  and  p.  75.    Ripley 

Roc  V,  Ueyhoe,  2  W.  Bla.  1 1 14.   ^  v,  Waterworth,  7  Ves.  440.    Franklin 

(6)  See  Jervoise  v.  D.of  Northuin-  v.  Bank  of  England,  1  Russ.  576. 
berland,  1  J.  &  W.  570 ;  and  Vol.  II.  (c)  Ex  parte  Fearon,  5  Ves.  647. 

S58.  (/)  See  Comb.  47,;  ante,  p.  25. 

(c)  Hussey  v.  Grills,  Amb.  301;         (g;  4  Bum,  Eccl.  L.  236.      hee 
and  see  ante,  p.  89,  et  $cq,  Stokes  v.  Bate,  5  B.  &  C.  491,  sUted 

(d)  1  Geo.  I.St.  2.  c.  19.  s.  12;  post. 
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will,  by  which  the  heir  at  law  was  disinherited,  it  was 
usual  to  require  that  the  will  should  be  proved  in 
equity  against  the  heir  at  law  ;  (a)  but  the  practice  is 
now  almost  wholly  discontinued,  and  the  title  will  be 
valid  without  this' ceremony.  (6)  It  is  not  unusual, 
however,  to  require  the  heir  to  join  in  the  conveyance, 
if  his  concurrence  can  be  easily  obtained  ;  and  where 
he  is  a  party  to  a  conveyance  in  any  other  character, 
he  is  invariably  made  a  conveying  party,  although  in 
strictness  this  could  not  be  insisted  on.  (c)  And  ac- 
cording tp  a  recent  case  in  Ireland,  it  is  every  day's 
practice  to  get  a  release  from  the  heir  at  law.  (ef) 

If  it  should  even  be  thought  that  a  mbdiem  will  must 
be  proved  against  the  heir  at  law,  yet  it  seems  clear 
that  equity  would  not  compel  the  vendor,  at  the  suit 
of  the  purchaser,  to  prove  the  will  per  testes^  The  ob- 
jection, therefore,  under  any  construction,  could 
only  be  set  up  as  a  defence  to  a  specific  performance,  (e) 
If  a  will  was  executed,  it  must  be  produced  before  a 
purchaser  can  be  compelled  to  accept  the  title,  al** 
though,  having  been  treated  as  a  nullity  by  a  profes- 
sional man,  it  has  been  mislaid,  and  the  seller  being 
heir  of  the  testator,  has  rested  upon  his  title  as 
heir.  (/) 

A  purchaser  will  not  be  compelled  to  take  a  title 
depending  on  the  words  of  a  will,  which  were  too 
doubtful  ever  to  be  settled  without  litigation.  (^) 

(a)  Fcarne,  Post.  W.  284.  (e)  Sug.  V.  &  P.  343,  8th  edit 

(6)  Sug.  V.  &  P.  342,  8th  edition.  (/)  Sterols  ».  Guppy,  2  Sim.  & 

(c)  lb.  Stu.  439. 

(rf)  Mark  v.  Willingtou,  1  Beatt.  (g)  Sharp  v,  Adcock,  4  Russ.  374. 
138. 
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II.    TITLES  UNDER  DESCENTS. 

It  frequently  happens  that  property  remains  for 
more  than  a  century  in  one  family^  having  regularly 
descended  from  father  to  son ;  and  in  such  a  case,  it 
is  sometimes  discovered  that  there  are  no  title-deeds 
whatever :  and  it  seems  to  be  the  better  opinion,  that 
this  last  circumstance  will  not  be  a  valid  objection, 
where  there  has  been  a  possession  consistent  with  the 
alleged  title,  (n) 

It  is  usual,  however,  in  such  a  case,  for  the  vendor 
to  suffer  a  recovery ;  and  sometimes,  also,  to  levy  a 
fine  with  proclamations,  to  render  the  title  more 
secure,  (by 

When  no  title-deeds  can  be  produced,  there  should 
be  an  abstract  of  the  leases,  if  any  can  be  found, 
which  were  granted  by  the  former  owners  of  the  estate 
from  whom  the  vendor  derives  the  property ;  or  it  should 
be  shewn  that  such  owners  were  assessed  to  the  land^ 
tax  for  the  lands ;  or  some  other  evidence,  as  recitals, 
stewards'  accounts  of  rents,  old  maps  and  abstracts, 
cases  submitted  to  counsel,  and  the  like,  should  be 
produced^  in  order  to  raise  the  presumption  of  owner- 
ship :  and  when  estates  have  been  sold  in  parcels, 
inquiry  should  be  made  for  the  more  ancient  evidences 
of  the  title,  among  the  different  persons  who  are  the 
present  owners  of  any. parts  of  the  property  held 
under  the  same  title,  (c)  But  leases  are  not  evidence 
of  a  person's  title  without  proof  of  actual  seisin  by  the 

9 

(a)  1  Prest  Abs.  33.  44     Floyer  Russ.  1,  stated  poi/^  Chap.  XX. 

V.  Strackley,  Mets.  IS ;  13  Vin.  Abr.  {b)  1  Prest.  Abs.  24.  45. 

57,  pi.  3.  S.  C.      Uowe  v.  Hasland,  1  (c)  1  Prest.  Abs.  27. 254. 265.  See 

Bla.  404;  and  Bryaot  v.  Busk.   4  Ongley  v.  Chamben,  1  Biog.  41K)« 
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lessee,  unless  the  estates  created  by  the  leases  appear 
to  have  expired  before  the  time  of  living  memory,  (a) 

Documents  relating  to  the  title  are  frequently 
found  in  the  hands  of  those  who  represent  the  stew- 
ards, or  law  agents,  of  the  former  owners  of  the 
estate ;  and  strict  inquiry  should  be  therefore  made  of 
all  such  persons.  Covenants  for  the  production  of 
title-deeds  also  frequently  throw  a  light  on  such  re- 
searches. So  also  the  rates  and  assessments  imposed 
for  the  relief  of  the  poor,  under  the  43  Eliz.  c.  2.  s.  1, 
which  are  directed  by  the  17  Geo.  II.  c.  38.  s.  14,  to 
be  entered  in  a  book,  may  afford  additional  evidence 
of  the  vendor's  title. 

Where  a  title  depends  on  a  descent,  a  pedigree 
should  always  accompany  the  abstract ;  and  this 
pedigree  must  be  strictly  authenticated  by  such  evi- 
dence as  would  be  conclusive  in  a  court  of  law  of  the 
facts  there  stated.  And  this  is  peculiarly  necessary  in 
cases  where  a  maternal  ancestor  claims  the  right  of 
succession,  and  enters  into  possession,  on  the  ground 
that  there  is  a  failure  in  parental  heirs,  as  such  a  title 
is  to  be  viewed  with  great  jealousy.  (&)  And  of 
course  the  more  remote  the  vendor  is  from  the 
purchasing  ancestor,  the  more  caution  is  necessary,  (c) 

Such  a  pedigree  is  usually  substantiated  by  cer- 
tificates of  birth,  marriage,  and  burial ;  and  if  there 
should  be  any  defects  in  such  certificates  or  other 
evidence  of  the  pedigree,  it  should  be  stated  what 
secondary  evidence  can  be  produced  to  verify  the 
statements  in  the  pedigree,  which  must  be  such  as 
may  be  relied  on  in  a  court  of  justice. 

(^(f)  CUrkson  V.  Woodhoiisc,    5T.  (0  1   Prcst.   Abs.    45;    and    see 

n.  41«,  11.  Litt.  s.  4.  Co.  Liu.  12  a  &  b.   Walk. 

(A)  1  Prcst.  Abs,  44.  ou  Descents,  173. 
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When  the  title  depends  on  a  descent  which  took 
place  at  a  remote  period,  as  thirty  years  ago  or  up- 
yirards,  to  a  person  who  then  claimed  as  heir,  and  who 
has  ever  since  been  in  the  uninterrupted  enjoyment  of 
the  lands,  this  affords  a  reasonable  presumption  that 
the  person  who  claimed  as  heir  was  heir,  and  super- 
sedes, except  under  special  circumstances,  the  neces- 
sity of  further  investigation.^  And  settlements  made 
on  the  marriage  of  the  owners  will  favour  this  pre- 
sumption considerably. 

When  there  is  any  rumour  of  a  claimant,  it  will  be 
necessary  most  strictly  to  investigate  the  title,  (a) 
although  such  rumours  frequently  turn  out  to  be 
unfounded. 

The  person  who  claims  as  heir  must  be  proved  to 
be  of  the  blood  of  the  first  purchaser,  and  heir  as  well 
of  the  person  as  of  the  estate  of  the  person  last 
seised.  (b)l 

Titles  derived  through  descents  should  not  only  be 
investigated  with  great  care^  but,  when  accepted^  the 
vendor  should  generally  be  required  to  give  a  bond 
of  indemnity  for  the  quiet  enjoyment  of  the  lands  from 
all  claims ;  and  where  a  title  is  derived  from  a  maternal 
heir,  the  claims  of  the  paternal  heir  should  be  particu- 
larly guarded  against,  (c) 

In  titles  under  recent  descents,  it  should  always  be 
seen  that  the  descent  has  not  been  interrupted  by  any 
testamentory  disposition.  And  it  is  usual  in  such 
cases  to  require  evidence  to  raise  the  presumption 
that  the  last  owner  or  owners  have  died  intestate  as  to 
the  lands  in  question,  (d)  Thus,  if  a  will  were  njade, 
it  must  be  produced,  in  order  that  it  may  be  seen  how 

(a)  2  Prest.  Abs.  499.  (c)  See   the  form   of  the   proper 

(6)  See  2  Prest.  Abs.  422;  Walk,  bond,  Vol.  IL  p.  Ill;  Sjrivth.xxix 

on  Desc.  152;  Hawkins  v.  Shewen,  (c/)  2  Prest.  Ab».453. 

1  Sim.  and  Stii.  257. 
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the  lands  are  affected  by  it ;  and  if  there  be  no  will^ 
the  letters  of  administration  to  the  effects  of  the  owner 
or  owners  should  be  produced ;  or  if  no  admininistra- 
tion  has  been  taken  out  to  his  effects,  a  search  for  a 
will  should  be  made  in  the  Ecclesiastical  Courts  of  the 
several  ordinaries  to  whom  the  right  of  granting  probate 
thereof  would  have  belonged ;  namely^  the  Preroga* 
tive  Court,  the  Diocesan  Court,  and  the  Court  of  the 
Archdeacon,  or  other  person  having  local  or  peculiar 
jurisdiction,  (a) 

It  is  sometimes  required  that  letters  of  administra- 
tion be  taken  out,  in  order  that  the  parties  may  take 
the  usual  oath  that  there  is  no  will ;  but  this  purpose 
may  be  equally  well  answered  by  an  affidavit  before 
a  Master  in  Chancery  or  a  magistrate. 

Where  there  was  a  conve^jrance  to  a  purchaser  in 
1793,  from  persons  residing  in  Bermuda,  of  lands  th6n 
in  their  possession,  and  to  which^  subject  to  an  out- 
standing but  satisfied  mortgage  term,  they  claimed 
title  under  an  entail  created  in  1732,  through  a  de- 
scent recited  in  the  deeds.  The  term  was  subse- 
quently assigned  by  the  mortgagee  to  the  vendor ; 
but  uninterrupted  enjoyment  under  his  conveyance 
will  not  enable  him  to  make  a  good  title,  if  unsup- 
ported by  extrinsic  evidence  of  the  pedigree  recited 
in  the  deeds,  or  of  the  possession,  prior  to  1793, 
conformable  to  that  pedigree*  (b) 

III.  TITLES  UNDERDECRKES,  AND  EQUITABLE  TITLES. 

A  person  purchasing  under  a  decree  is  bound  to  see 
that  the  directions  of  the  decree  are  observed,  (c) 

A  purchaser  under  a  decree  is  entitled  to  his  costs 
where  the  Master  reports  against  the  title,  although 

(a)  3  Prest.  Abs.  454.  wepoU.  Chi^.  XX.  and  Chap.  XXIL 

(6)  Fort  V.  Clarke,  1  Russ.  601 ;  and         (c)  Colclough  v.  Stenim,  S  Bli.  181. 
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there  be  no  fund  in  court ;  {a)  and  if  there  be  a  fund  in 
court,  be  is  entitled  to  his  costs  out  of  the  fund.  (6) 

it  seems  that  a  purchaser  under  a  decree  is  not 
entitled  to  an  indemnity  for  want  of  an  immediate 
conveyance  of  the  legal  estate:  (c) 

Under  the  acts  against  fraudulent  deTises,  {d)  and 
under  the  act  for  rendering  the  real  estate  of  debtors 
liable  to  the  simple  contract  creditors^  (e)  difficulties 
often  occurred  from  the  heirs  or  devisees  of  the 
debtors  being  infants,  or  from  the  property  being  the 
subject  of,  a  settlement.  These  difficulties  are  now 
removed  by  an  act  of  the  last  session,  1  Wm.  IV. 
c.  47,  by  which  it  is  enacted,  (/)  "  that  where  any 
suit  hath  been  or  shall  be  instituted,  in  any  court  of 
equity,  for  the  payment  of  any  debts  of  any  person  or 
persons  deceased,  to  which  their  heir  or  heirs,  de* 
visee  or  devisees,  may  be  subject  or  liable,  and  such 
court  of  equity  shall  decree  the  estates  liable  to  such 
debts  or  any  of  them,  to  be  sold  for  satisfaction  erf* 
such  debt  or  debts ;  and  by  reason  of  the  infancy  of 
any  such  heir  or  heirs,  devisee  or  devisees,  an  im<- 
mediate  conveyance  thereof  cannot,  as  the  law  at 
present  stands,  be  compelled;  in  every  such  case  such 
court  shall  direct,  and  if  necessary  compel,  such 
infant  or  infants  to  convey  such  estates  so  to  be  sold 
(by  all  proper  assurances  in  the  law)  to  the  pur- 
chaser or  purchasers  thereof,  and  in  such  manner  as 
the  said  court  shall  think .  proper ;  and  every  such 
infant  shall  make  such  conveyance  accordingly ;  and 
every  such  conveyance  shall  be  as  valid  and  effectual 

(a)  Smith  v.  Nelson,  2  Sim.&  Stu.  (<0  3  &  4  Wm.  &  Mary,  c.  14, 

557.  made  perpetual  by  the  6 &  7  Wm.  III. 

{b)  Reynolds  v.  Blake,  2  Sim.  &  c.  14. 

Stu.  117.  (c)  47  Geo.  Ill.c.  74. 

(f)  Morris  v.  Clarkson,  3  Swanst.  (f)  s.  11. 
558 
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to  all  intents  and  purposes,  as  if  such  person  or  per- 
sons, being  an  infant  or  infants,  was  or  were  at  the 
time  of  executing  the  same  of  the  full  age  of  twenty- 
one  years." 

And  (a)  **  that  where  any  lands,  tenements,  or  here- 
ditaments have  been  or  shall  be  devised  in  settlement 
by  any  person  or  persons,  whose  estate  under  this 
act^  or  by  law,  or  by  his  or  their  will  or  wills,  shall 
be  liable  to  the  payment  of  any  of  his  or  their  debts, 
and  by  such  devise  shall  be  vested  in  any  person  or 
persons  for  life,  or  other  limited  interest,  with  any 
remainder,  limitation,  or  gift  over  which  may  not 
be  vested,  or  may  be  vested  in  some  person  or  persons 
from  whom  a  conveyance  or  other  assurance  of  the 
same  cannot  be  obtained,  or  by  way  of  an  executory 
devise,  and  a  decree  shall  be  made  for  the  sale 
thereof,  for  the  payment  of  such  debts  or  any  of  them, 
it  shall  be  lawful  for  the  court  by  whom  such  decree 
shall  be  made,  to  direct  any  such  tenant  for  life,  or 
other  person  having  a  limited  interest,  or  the  first 
executory  devisee  thereof,  to  convey,  release,  assign, 
surrender  or  otherwise  assure  the  fee-simple,  or  other 
the  whole  interest  or  interests  so  to  be  sold,  to  the 
purchaser  or  purchasers,  or  in  such  manner  as  the 
said  court  shall  think  proper ;  and  every  such  convey- 
ance, release,  surrender,  assignment,  or  other  assu- 
rance, shall  be  as  effectual  as  if  the  person  who  shall 
make  and  exercise  the  same  were  seised  or  possessed 
of  the  fee  simple,  or  other  whole  estate  so  to  be 
sold/' 

By  another  recent  act,  1  Wm.  IV.  c.  60,  (b)  it 
is  enacted,  **  that  where  any  land  shall  have  been  con- 


(«)  s.  12.  (6)  s.  16.     See  ante,  pp.  164 — 168. 
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tracted  to  be  sold,  and  the  vendor  or  any  of  the  ven- 
dors shall  have  departed  this  life,  either  having  re- 
ceived the  purchase-money  for  the  same  or  some 
part  thereof,  or  not  having  received  any  part  thereof, 
and  a  specific  performance  of  such  contract,  either 
wholly,  or  as  far  as  the  same  remains  to  be  executed, 
or  so  far  as  the  same,  by  reason  of  the  infancy,  can 
be  executed,  shall  have  been  decreed  by  the  Court  of 
Chancery  in  the  lifetime  of  such  vendor  or  after  his 
decease,  and.  where  one  person  shall  have  purchased 
an  estate  in  the  name  of  another,  but  the  nominal 
purchaser  shall  on  the  face  of  the  conveyance  appear 
to  be  the  real  purchaser,  and  there  shall  be  no  decla* 
ration  of  trust  from  him,  and  a  decree  of  the  said 
court,  either  before  or  after  the  death  of  such  nominal 
purchaser,  shall  have  declared  such  nominal  pur- 
chaser to  be  a  trustee  for  the  real  purchaser,  then  and 
in  every  such  case  the  heirs  of  such  vendor,  or  such 
nominal  purchaser  or  his  heir,  in  whom  the  premises 
shall  be  vested,  shall  be,  and  be  deemed  to  be,  a 
trustee  for  the  purchaser  within  the  meaning  of  this 
act." 

And  by  sec.  17  it  is  enacted,  **  that  where  any 
land  shall  have  been  contracted  to  be  sold,  and  the 
vendor,  or  any  of  the  vendors,  shall  have  departed 
this  life, '  having  devised  the  same  in  settlement,  so  as 
to  be  vested  in  any  person  for  life  or  other  limited  in- 
terest, with  any  remainder,  limitation,  or  gift  over, 
which  may  not  be  vested,  or  may  be  vested  in  some 
person  from  whom  a  conveyance  of  the  same  cannot 
be  obtained,  or  by  way  of  executory  devise,  and  a  speci- 
fic performance  of  such  contract,  either  wholly  or  so  far 
as  the  same  remained  to  be  executed,  shall  have  been 
decreed  by  the  Court  of  Chancery,  it  shall  be  lawful 
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for  the  court  by  whom  such  decree  shall  be  made,  by' 
the  same  or  any  other  decree,  or  any  decretal  order, 
or  upon  petition  in  the  cause,  to  direct  any  such  tenant 
for  life,  or  other  person  having  a  limited  interest^  or  the 
first  executory  devisee  thereof,  to  convey  the  fee  sim- 
ple, or  other  the  whole  estate  contracted  to  be  ^d  to 
the  purchaser,  or  in  such  manner  as  the  said  court 
shall  think  proper ;  and  every  such  conveyance  shall 
be  as  effectual  as  if  the  person  who  shall  make  the 
same  w^e  seised  of  the  fee  simple  or  other  the  whole 
estate  contracted  to  be  sold/' 

It  will  be  here  proper  to  mention  the  rules  as  to 
efuitable  titles,  or  titles  of  lands  where  the  legal  estate 
is  outstanding. 

An  equitable  title  is  not  considered  marketable ;  (a) 
for  a  purchaser  must  be  able  to  rely  on  his  possession, 
and  to  defend  himself  from  an  ejectment.  (6) 

The  owner  of  an  equitable  estate  may  convey  by  an 
instrument  which  would  not  be  effectual  at  law  to 
convey  a  legal  estate.  None  of  the  assurances  which 
are  employed  for  conveying  a  legal  estate,  such  as 
feoffments,  bargain  and  sales,  leases  and  releases,  &c., 
are  necessary  for  the  transfer  of  equitable  estates,  (c) 

A  purchaser,  however,  will  be  compelled  to  take  an 
equitable  title,  if  it  be  sold  under  the  decree  of  a  court 
of  equity,  and  a  decree  will  be  made  that  the  tenant  of 
the  legal  estate  shall  convey,  and  that  in  the  mean- 
time the  purchaser  shall  hold  and  enjoy ;  and  even 
where  the  legal  estate  is  in  an  infant^  the  court  will 
compel  the  purchaser  to  complete  his  contract,  on  the 


(a)  Cooper  v,  Denne,  4  B.  C.  (b)  a  Prest  Abs.  293. 
C.  80;  1  Ves.  jun.  565 ;  2  Ves.  jun.  (c)  2  Prest  Abs.  234. 
100.     Ame,  p.  66: 
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usual  decree  that  the  infant  shall  convey  when  of  age, 
or  show  cause  to  the  contrary*  (a) 

But  a  purehaser  under  a  decree  will  not  be  com- 
pelled to  accept  a  doubtful  title.  (I) 

Although  a  purchaser  under  a  decree  will  be  com- 
pelled to  accept  an  equitable  title,  yet  if  he  sell  the 
estate,  the  court  will  not  enforce  a  specific  perform-^ 
aace  against  the  second  purchaser,  (c) 

Where  the  estate  is  not  sold  by  the  court,  although 
the  purchaser  agree  to  go  before  the  Master,  upon  a 
reference  of  title  in  a  suit  in  court  for  the  administra^ 
tion  of  the  estate;  yet  he  is  not  bound  to  take  an  equit* 
able  title,  (d) 

Although  an  estate  is  sold  and  conveyed  under 
the  directions  of  the  Court  of  Chancery,  which  has 
employed  one  of  its  officers  to  investigate  the  title,  the 
court  does  not  warrant  the  title;  (t) 

But  where  a  decree  for  the  sale  of  iaa  estate  has 
been  fraudulently  obtained,  if  the  purchase  is  bondfide^ 
and  the  purchaser  free  from  all  personal  knowledge  of 
the  fraud,  (/)  the  court  will  not  disturb  his  possession, 
on  account  of  the  injury  it  would  inflict  on  all  sales 
under  a  court  of  equity,  (g-)  But  the  purchaser  will 
be  deemed  to  have  had  notice  of  the  frauds  if  it  was 


la)  Cbaadler  «.  Beard,  1  Dkk. 
a9fi ;  &o^.  V*  k.  P.  ^99*  Morris  t. 
ClarksoD,  1  Jac.  &  W.  604  n.,  8 
Swanst  558.  Powell  v.  Powell,  6 
Madd,53. 

ifi)  See  Marlow  «.  Smith,  t  P. 
Wms.  201.  Shaw  v.  Wright,  8  Ves. 
SS.  Noel  V.  Weston,  Coop.  188. 
And  see  onfe,  p.  56. 

(c)  Lord  Walthan's  case,  Sqg.  V. 
&  P.  32S,  8th  edit. 


{d)  Cttia  V.  Com,  1  Sim.  &  Stu. 
284. 

(«)  Toulmia  v.  Steere,  3  Itferiv* 
228.  Inrf  Janaway,  7  Pri.  690;  but 
see  Heath  t;.  Heath,  1  Bro.  C.  C. 
14^ 

(/)  Colclough  V.  Bolger,  4  Dow. 
64. 

(g)  Beaaet  «.  Hamill,  2  Sch.  h 
Lef.  578.  Burke  v.  Crosbie,  1  Ball 
&  B.  501. 
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discoverable  on  the  face  of  the  proceedings  under 
which  the  title  was  made,  {a) 

It  has  lately  been  laid  down  by  Sir  Anthony  Hart, 
I.  C,  that  a  purchase  under  thesanction  of  adecree  of 
a  court  of  equity  ought  not  to  be  set  aside,  but  after  a 
most  cautious  review  of  all  the  circumstances,  and 
upon  clear  grounds;  if  suspicion,  or  alleged  irregularity 
in  the  oflScers,  were  allowed  to  impeach  such  sale,  the 
suitors  whose  estates  were  brought  to  sale  would 
suffer,  as  purchasers  would  be  deterred  from  offering 
the  full  value,  from  the  insecurity  they  would  feel  in 

their  titles  so  acquired,  (b) 

» 

IV.    TITLES  UNDER  EXCHANGES. 

In  exchanges  between  individuals  by  way  of  con- 
veyance, or  even  by  an  enabling  act  of  parliament^ 
obtained  for  the  sole  purpose  of  exchange^  the  title  to 
the  lands  received  in  exchange  will  depend  on  the 
deeds,  &c.,  which  concerned  those  lands  prior  to  the 
exchange ;  (c)  and  on  account  of  the  warranty  annexed 
to  such  exchanges,  whether  made  by  private  deeds 
between  individuals  or  through  the  medium  of  an  act 
of  parliament,  the  abstract  ought  to  contain  the  history 
of  the  title  as  well  to  the  lands  given  as  to  the  lands 
received  in  exchange,  as  there  may  be  an  eviction  for 
want  of  a  good  title  to  the  lands  given  in  exchange,  as 
well  as  the  lands  received  in  exchange ;  (d)  or  there 
ought  to  be  a  release  or  extinguishment  of  the  warranty 
procured,  or  evidence  ought  to  be  furnished  that  all  or 

(a)  Gore  V.  Stackpoole,  1  Dow.  (c)   See  Co.  litt    50  b,    174  a; 

SO.    See  Kenney  v.  Brown,  S  Ridg.  Touch.  136. 390. 

P.  C.  512.  (d)  1  Prest.  Abs.  88.  SOI. 

(6)  Ellis  V.  Deane,  1  Beatt.  12. 
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some  part  of  the  lands  given  up  by  the  owner  or  his 
ancestor  in  exchange,  have  been  aliened  by  the  grantee 
thereof  under  the  exchange,  for  the  warranty  will  not 
be  extended  for  the  benefit  of  an  assignee,  (a) 

And  as  the  condition  of  re-entry  in  such  cases  is 
entire  and  indivisible,  the  whole  lands  will  be  en- 
tered into,  but  the  warranty  arising  from  an  exchange 
is  only  lineal  warranty,  for  the  law  will  not  in  this 
case  raise  a  collateral  warranty.  (&) 

Some  conveyancers,  it  seems,  do  not  call  for  both 
abstracts.(c)  And  the  right  to  demand  the  abstract  of  the 
lands  given  in  'exchange  will  only  arise  where  the  ex- 
change takes  place  under  the  rules  of  the  common  law, 
and  is  perfected  by  the  actual  entry  of  both  parties ;  for 
where  lands  are  conveyed  to  the  respective  parties  by 
separate  conveyances,  operating  under  the  Statute -of 
Uses,  no  implied  warranty  or  right  of  re-entry  arises. 

Where  the  exchange  is  made  under  the  common 
law,  great  care  should  be  taken  to  see  that  the  requi- 
sites for  its  validity  have  been  complied  with,  (d) 


V.   TITLES  UNDER  POWERS. 

Titles  under  powers  require  the  greatest  care :  all 
the  circumstances  of  the  power  should  be  strictly 
pursued,  although  equity  will  relieve  in  favour  of  a 
wife,  children,  creditors,  or  purchasers,  for  a  valuable 


(a)  Eton  Ck^llege  v.  Bp.  of  Wix>-  865. 

Chester,  3  Wila.  496.  (d)  See  Co.  Litt.  51  b;  and  Mr. 

(6)  Eton  College  v.  Bp.  of  Win-  Parken's  note,  4  Park.  &  Stew.  Cont. 

cheater,  3  Wfls.  496 ;  Touch.  «90.  of  Byth.  136. 

(c)  See  1  Byth.  Conv.  by  Stewart, 
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consideration/ if  the  power  should  have  been  informally 
executed,  (a) 

It  should  be  seen  that  the  power  has  been  exercised 
by  the  person  or  persons  in  whom  it  is  vested.  Thus 
if  it  be  vested  in  three  persons*  they  must  all  execute 
the  deed  by  which  it  is  executed,  Or  it  must  be  proved 
that  the  non-executing  parties  have  declined  the  exe- 
cution thereto,  and  have  disclaimed,  (b) 

No  particular  form  of  words  is  necessary  to  the  crea«« 
tion  of  a  power»  nor  are  any  particular  solemnities 
required  by  law  for  it^  execution,  (c)  Every  well- 
drawn  deed  shou)d»  however^  be  expressed  to  be  in 
exercise  of  the  particular  power,  and  of  all  other 
powers  enabling  the  donee  in  that  behalf^  and  it 
should  be  clearly  shown  in  the  body  of  the  deed  that 
the  formalities  prescribed  have  been  complied  with* 
and  the  attestation  endorsed  on  the  deed  should  state 
precisely  that  they  wefe  attended  to. 

If  the  power  is  to  be  exerciseid  with  the  consent  or 
direction  of  any  other  person,  it'  nmst  be  seen  and 
proved  that  such  consent  or  direction  was  obtained ; 
and  if  the  person  die  without  giving  such  consent,  the 
power  cannot  be  executed,  (d) 

An  authority  to  executors  eo  nomne,  or  to  any  other 
class  of  persons,  may  be  exercised  by  the  others  of  the 
c1ass>  after  the  death  qf  some  of  them,  and  while  the 
words  of  the  power  can  be  satisfied,  (e) 

(a)2Prest.^i)S.Sa9.26a.Fothei;g;Ul  Wilmot,  36;  and  see   Donner  v. 

V.  Fotbergiily  *i  Freem.  256.  Coven-  Thurland,  2  P.  Wms.  506.     Block- 

try  V,  Coventry.  2  P.  W.  222.  ville  v.  Ascot,  2  Eq.  Ca.  Ab.  659  u. 

(6)  2  Prest  Abs.  263;  see  ante  Martin  v.  Mitchell,  2  Jac.  &W.  425; 

p.  163.  and  Morison  t;.  Tumour,  18  Ves.  175. 

(c)  Wilkes  V,  Holmesy    0  Mod.  (e)  Townsend  v.  Walet,  Cra  Eliz. 

485.  524  ;  2  Prest  Abs.  263 ;  and  onl^  p< 

(</)  Dy.219.    Mansell  v.  Mansell,  174.                .       * 
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Although  executors  renounce  the  probate  of  the  wilt 
as  to  personal  estate,  they  are  not  by  such  renuncia^ 
tion  disqualified  from  executing  powers  or  authorities* 
over  real  estate.  (^) 

If  the  power  is  only  to  be  exercised  At  a  given  tiiHe, 
it  must  be  seen  that  it  was  executed  at  that  particular 
time.  (A) 

When  a  particular  mode  of  executing  the  power  is 
pointed  out,  it  must  be  seen  that  the  power  has  been 
executed  accordingly.  Thus  a  po\^er  to  appoint  by 
deed' cannot  be  exercised  by  will,  nor  can  a  power  to 
be.  exercised  by  will  be  exercised  by  deed.  But  a 
power  to  appoint  by  deed  or  instrument  in  writing,  ot 
by  deed  or  writing,  may  be  exercised  as  well  by  will 
as  by  deed,  (c) 

If  thd  power  is  to  be  exercised  in  favour  of  a  par- 
ticular person  or  persons,  it  will  only  authorise  an. 
appointment  in  his  or  their  favour,  (d) 
<  If  the  estate  to  be  appointed  is  specified  in  the 
power,  an  appointment  of  any  other  estate  cannot  be 
supported  at  law,  although  in  some  cases  equity  wilt 
support  the  appointment  as  far  as  it  is  within  the 
scope  of  the  power,  and  reject  the  excess,  if  a  line 
dan  be  drawn  between  the  limits  of  the  power  6nd  its 
excess,  (e) 

It  is  now  decided,  that  where  a  power  requires  that- 
the  d^ed  which  exercises  it  should  be  under  hand  and 
seal,  or  be  signed,  sealed,  and  delivered,  and  be  at- 
tested by  two  or  more  witnesses,  the  deed  will  not  be 


(a)  9  P.  Wms.  S09 ;  Keklw.  44  b.  7  Ves.   606  ;    and  see  Sugden  on 

.     (b)  2  Prest  Abs.  265.  Powers,  216. 

(c)  Kibbcttv.  Lee,  Hob.  312.  Dar-  (d)  Sec  2  Prest.  Abs.  270. 

lington  V,  Pulteney,  Cowp.  260;  and  (e)  2  Prest.  Abs.  272. 
see  Hawkins  v,  Kemp,  S  East,  410 ; 

P  2 
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considered  as  duly  attested,  unless  the  attestation  ex- 
press the  fact  that  it  was  signed  as  well  as  sealed  and 
delivered,  (/a)  although  the  fact  of  the  signature,  it  is 
generally  thought,  may  be  supplied  at  any  time  during 
the  lives  of  the  appointor  and  appointee,  (b)  but  not 
after  the  death  of  either  of  them,  (c) 

By  the  54  Geo.  III.  c.  168,  it  is,  however,  enacted, 
that  no  execution  of  a  power  shall  be  void  on  this  ac- 
count^ which  was  executed  before  the  30th  day  of  July 
1814  ;  but  it  has  no  prospective  operation. 

In  examining  a  title  under  a  power,  if  an  instrument 
cannot  be  supported  as  an  execution  of  the  power,  it 
must  be  seen  whether  it  will  not  take  effect  under  the 
ownership  of  the  person  executing  the  power. 

Where  there  is  a  power  to  appoint  to  all  and  every 
child  and  children,  or  **  unto  and  among"  several  ob- 
jects, each  one  must  have  a  share,  (d)  But  at  com- 
mon law,  any  share,  however  nominal  or  illusory,  would 
satisfy  the  terms  of  the  power,  (e)  Equity,  however, 
modified  this  principle^and  held  that  a  substantial  share 
must  be  given  to  every  object  of  the  power,  and  there 
was  considerable  difficulty,  from  the  decisions  on  the 
point,  in  ascertaining  what  would  in  equity  be  considered 
illusory.  By  a  late  act,  (/)  this  difficulty  is  removed ; 
it  being  enacted,  **  that  no  appointment  which,  from 
and  after  the  passing  of  this  act,  shall  be  made  in  ex- 
ercise of  any  power  or  authority  to  appoint  any  pro* 

(a)  Mac  Queen  v.  Farquhar,  11  (c)  Wright  v.  Wakeford,  IT  Ves. 

Ves.  467.     Wright  v,  Wakeford,  17  854;  4  Taunt.  213. 

Ves.  254;    4  Taunt.  213.    Doe  (L  (<Q  Pocklingtont;.Bayne,lB.C.C. 

Mansfield  v.  Peach,  2  Mau.  &  Sel.  450.  Maiien  v.  Keightley,  2  Ves.  jun. 

276.    Doe  </.  Hotchkiss  v.  Pope,  2  533. 

Marsh.  102.  (e)  Morgan  v.  Surman,  1  Taunt. 

(6)  See  Hawkins  11.  Kemp,  3 'East,  280. 

410;  1  Prest.  Abs.  278;  and  ante,  p.  52.  (/)  1  Wm.  IV.  c.  46.  s.  1. 
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perty,  real  or  personal,  amongst  several  objects,  shall 
be  invalid  or  impeached  in  equity,  on  the  ground  that 
an  unsubstantial,  illusory,  or  nominal  share  only  shall 
be  thereby  appointed,  or  be  left  unappointed  to  de* 
volve  upon  any  one  or  more  of  the  objects  of  such 
power,  but  that  every  such  appointment  shall  be  valid 
and  effectual  in  equity,  as  well  as  at  law,  notwithstand- 
ing that  anyone  or  more  of  the  objects  shall  not  there- 
under, or  in  default  of  such  appointment,  take  more 
than  an  unsubstantial,  illusory,  or  nominal  share  of 
the  property  subjected  to  such  power." 

And  it  is  further  provided,  (a)  ''  that  nothing  in  this 
act  contained  shall  prejudice  or  affect  any  provision  in 
any  deed,  will,  or  other  instrument  creating  any  such 
power  as  aforesaid,  which  shall  declare  the  amount  of 
the  share  or  shares,  from  which  no  object  of  the  power 
shall  be  excluded." 

We  shall  now  mention  the  principal  rules  relating 
to  titles  under  powers  of  attorney,  as  some  incorrect 
opinions  on  the  subject  are  current. 

An  attorney  cannot  be  appointed  to  do  any  act 
which  is  personal  to  the  person  who  assumes  to  give 
the  authority.  Thus  an  attorney  cannot  execute  a 
lease  under  a  power  to  lease ;  (b)  or  give  consent  to  a 
revocation  of  uses,  although  no  discretion  be  confided 
in  him ;  (c)  or  surrender  copyholds  under  an  authority 
to  executors  to  sell  ;(d)  or  surrender  copyholds  on  behalf 
of  a  married  woman ;  ''  or,''  says  Mr.  Preston,  '*  suffer 
a  recovery  on  her  behalf."  (e)  But  this  last  opinion 
is  incorrect ;  as,  by  the  47  Geo.  III.  sess.  2.  c.  8,  (/)  it 
is  enacted  that  a  feme  covert,  being  solely  and  secretly 

(a)  8.  S.  e)    1  Prest.  Abs.  293. 

(6)  Combe's  case^  9  Co.  76  a.  .  (/)  s.  2,  continued  by  the  1  Wm. 

(c)  Hawkins  v.  Kemp,  3  East,  410.  IV.  c.  65.^.  1 1. 

(d)  9Co.75b.77a.See|Mit/,p.217. 
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examined  by  the  lord  of  the  inanor  orchis  steward, 
may  appoint  any  person  to  be  her  attorney^  for  the 
purpose  of  surrendering  the  land,  of  vi^hich  a  common 
recovery  shall  be  proposed  to  be  suffered,  and  to  do 
all  other  necessary  acts  for  suffering  the  said  re- 
covery. 

Where  a  deed  is  executed  by  an  attorney,  it  should 
be  in  the  name  of  the  principal^  and  not  of  the  attor- 
ney, (a)  .  .  ' 
\  A  purchaser  is  npt  bound  to  accept  a  title  depend* 
ingon  a  con veyapce  executed  by  attorney.  *^  But," 
^ays  Mr.  Preston,  *-*  it  piay  be  questioned  whether 
this  objection  will  hold  when  the  instruihent  contain- 
ing the  authority  is  delivered  to  the  purchased,  and 
the  fact  of  the  party  haviafg  been  alive  at  the  time  of 

the  execution  by  the  attorney  is  indisputable."  {^)  . 
However,  this  opinion  seems  to  be  iiicdrrect,  as  it  has 
been  repeatedly  decided  that  a  purchaser  hais  a  right 
to  require  the  vendor  himself  to  surrender  the  Estate 
if  copyhold,  and  to  Execute  the  cdnveyanoe  if  free- 
hold, and  he  cannot  be  conlpelled  to  accept  either  a 
surrender  or  a  conveyance  under  a  power  of  attorney, 
unless  an  actual  necessity  appears  for  it ;  (€)  for  the 
letter  of  attorney  may  be  lost,  and  the  party  iis  obliged 
to  prove  the  execution  of  it.  (d)         - 

"  A  letter  of  attorney;"  observes  Sir  Edward  Sug- 
den  '*  may  be  revoked  the  next  mdtnent ; .  that  revcN 
oation  may  be  notified  to  the  attorney,  WUhoufe  ihe 
purchaser's  knowledge,  and  then  the  coirv63^ance 
would  be  void,  and  the  only  remedy  would  be  in 

(a)  Combe's  case,  9  Co.  77  a-.  Ridiards  v.  Barton,  1  Esp.  N.  P.  C. 
Wilks  V.  Back,  d  East,  143.  Fron-  269,  ib.  115.  Noel  v.  Weston,  6 
tin  V,  Small,    2  Ld.  Raym.  1418.      Madd.50. 

Berkeley  v.  Hardy,  5  B.  &  C.  S55.  (d)  See  Johnson  v.  Maaoo,  1  Esp. 

(b)  3  Prest.  Abs.  66,  N.  P.  C.  89. 
(f)  Mitchel  V,  Nealc,  2  Yes.  679. 
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equity/' («)  But  it.aeeinB  &ow  clearly  settled^  tiiat 
where  a  power  of  attorney  fopms  part  of  a  secu- 
rity for  money,  or  wliere  it  is  given  for  a  valu- 
able consideratioD,  it  is  irrevocable ;  so  that  id  such 
a  case,  this  objection  does  not  apply  ;(^)  but  an 
authority  which  has  never  heen  acted  on,  may  be 
revoked  ;(c)  and  it  is  not  necessary  that  a  power 
of  attorney »  given  by  deed,  should  be  revoked  by 
dBed.(dy 

A  more  formidable  objection  to  a  title  under  a 
power  of  attorney' is,  that  the  vendor  may  foe  dead  at 
the  time  t|ie  power  is  exercised ;  in  that  case,  the 
execution  would  be.  void,  as  a  power  of  this  nature 
expires  on  tl|e  death  of  the  principal,  although  the  act 
b6  idone  befi3r6  knowledge  of  the  death,  (e)  For 
this  reason,  wh^re  a  purchaser  chooses  to  permit  the 
conveyance  tp  be  executed  by  attorney,  the  attorney 
should  execute  a  declaration  of  trust  that  he  will 
stand'  possessed  of  the  purchase^money,  in  trust  for 
the  purchaser,  until  it  either  appears,  by  satisfactory 
evidence,  that  the  vendor  waa  alive  at  the  time  of  the 
execution  of  the  deed ;  or  if  he  shall  be  dea4>  until 

• 

the  estate  is  duly  conveyed  to  the  purchaser,  (jf) 
^  A  power  of  attorney  to  sign  an  indorsement  on  the  cer- 
tificate of  a  bill  of  sale  of  a  ship,  is  not  revoked  by  the 
bankruptcy  of  the  vendor  subsequent  to-  the  execution 


(a)  Sugsr  V.  &  P.  SBO,  8th  edition, 
ctti!Qgthe4ficlifl9i  ef  Loid'Hardwicke, 
Mitchd  V.  Neale,  ubi  tup. 

(b)  Wabh  vi  Whitoonb,  9  £sp. 
N,P.a5ad;  4€uiip.274;  SStaik. 
6V  Bromley  v.  Holland,  7  Ves.  -38. 
Metcalfv.Xlough,  d  Man.  k  Ry. 
tTS;  and  0ee  Salt  «.  Fidd,  5  T.  R. 
its. 

(c)  Gibson  v.  Minet,  3  Bing.  7. 


(d)  Rex  9.  John  Wait,  10  Pri.518. 

(e)  Shipinan.v.Tbomp60ii,  Willes, 
105«  Wynne  .v*'  Thomas,  ib.  565. 
Watson  V.  King,  4  Camp.  27S,  S.  C. ; 
1  Stark.  131.  Wallace  v.  Cooke,  5 
£sp.  N.  P.  C.  118. 

(/)  Sug.  V.  It  P-  989,  8th  ed.. 
and  see  Lepard  v.  Vernon,  S  Ves.  & 
Bea«  5\. 
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of  the  power,  but  previous  to  the  indorsement ;  being  a 
power  only  to  do  a  mere  formal  act,  which  the  bank- 
rupt himself  might  have  been  compelled  to  execute, 
notwithstanding  his  bankruptcy,  and  for  a  valuable 
consideration,  (a) 

As  a  purchaser  cannot  be  required  to  take  a  convey- 
ance executed  by  attorney,  so,  on  the  other  hand,  if  a 
vendor  only  covenant  to  surrender  or  convey  lands  to 
a  purchaser  upon  request,  he  (the  vendor)  is  not  com- 
pellable to  appoint  an  attorney  for  that  purpose,  (b) 

The  letter  of  attorney,  if  acted  under,  must,  in  some 
instance^,  be  by  deed.  Thus,  where  the  appointment 
is  by  a  corporation  aggregate,  (c)  unless  the  powers 
merely  extend  to  ordinary  and  inferior  purposes,  as 
those  of  a  common  servant,  (d)  or  those  of  a  bailiff  to 
distrain,  (e)  But  where  the  authority  is  for  any  spe- 
cial purpose,  the  authority  must  be  by  deed  under 
seal. 

So  also  an  attorney  cannot  execute  a  deed  for  his 
principal  to  bind  him  thereby,  unless  his  authority  be 
by  deed,  (/)  a  verbal  authority  to  execute  the  deed  is 
not  suf&cient ;  nor,  it  would  seem,  a  written  authority  ; 
there  must  be  a  deed  under  seal,  (g)  It  must  always 
be  seen,  therefore,  that  the  letter  of  attorney  is  by 
deed. 

The  general  law-agent  of  a  trading  company  has 


(a)  Dixon  v.  Ewart,  3  Mer.  3S3, 
S.C.;  1  Buck.B.  C.94;  seeafite,p.l44. 

{b)  Symms  v.  Lady  Smith,  Cro. 
Car.  S99 ;  Godb.  445. 

(c)  9  Ed.  IV.  pi.  59 ;  Bro.  Ab. 
Corp.  34.  34;  2  Keb.  567.  604;  1 
Mod.  18;  1  Roll.  Abr.  514. 

(d)  Plow.  91;  Vin.Ab.  Corp.  K. 
{e)  3  Lev.  127;  Salk.  91 ;  see  ante, 

p.  190. 


(/)  Harrison  v.  Jackson^  7  T.  R. 
209.  Elliot  v.  Davisy  2  Bos.  &  Pul. 
338. 

(g)  Horsley  v.  Rush  &  Tolson,  cit. 
7  T.  R.  209.      WilUams  v.  Walesby, 

4  Esp.  N.  P.  C.  220.  White  v.  Cjiy- 
ler,  6  T.  R.  176.    Berkeley  ».  Hardy, 

5  B.  &  C.  355 ;  8  Dow.  &  Ry.  102, 
S.  C.  Streightz  v.  Eggioton,  1  Holt, 
N.  P.  C.  141. 
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primA  facte  authority  to  execute  deeds  to  bind  them.(a) 
An  authority  of  this  nature,  in  whatever  way  it  may 
be  given,  is  personal,  and  can  only  be  executed  by  the 
person  to  whom  it  is  given :  it  cannot,  therefore^  be 
assigned  to  another,  (li) 

It  is  not  necessary  that  the  agent  should  have  his 
authority  at  the  time  of  entering  into  the  contract  for 
his  principal :  where  the  latter,  therefore,  subsequently 
ratified  a  purchase  made  by  an  agent  without  authority, 
it  was  held  that  the  former  was  an  agent  within  the 
Statute  of  Frauds,  (c) 

(a)  Doe  d.  Macleod  v.  East  India  ton  and  others,  3  Mer.  337.    Hen- 

Company,  1  Moo.  &  Mai.  149.  derson  v.  Bamewall,  1 Y.  &  Jer.  387; 

(6)  9  Co.  77  a.    Coles  v.  Treco  and  mUey  p.  213. 

thick,  9  Ves.  S51.     Blore  v.  Sut-  (c)  Maclean  v  Dunn*  4  Bing.  7S9. 
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OF  ABSTRACTS  OF  TITLE  UNDER  FINES,  RECOVERIES,  piS- 
SEISIN,  WARRANTY,  ESTOPPEL,  THE  STATUTES  OF  LIMITA- 
TION AND  PRESCRIPTION. 


This  chapter  will  be  divided  into — I.  Titles  under 
fines, — II.  Titles  under  recoveries. — III.  Titles  under 
disseisin. — IV.  Titles  under  warranty. — ^V.  Titles 
under  estoppel. — VI.  Titles  under  the  statutes  of 
limitation : — and  VII.  Titles  under  prescription. 

I.    TITLES  UNDER  FINES. 

In  titles  under  fines  it  must  be  seen  that  there 
is  an  original  writ,  a  licentia  concordandi,  a  concord, 
and  that  the  writ  has  been  returned,  and  on  a  dies 
juridicus.  (a) 

Lands  situated  in  different  counties,  belonging  to 
the  same  'person,  may  be  contained  in  the  same 
concord,  but  there  must  be  several  writs  of  cove- 

{a)  3  Prest  Abs.  131. 
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Bant,  (a)  But  lands  purchased  of  two  different  per- 
sons caimot  be  comprised  in  the  same  concord, 
except  on  an  affidavit  that  the  value  of  both  together 
does  not  exceed  two  hundred  pounds.  (6)  Where* 
ever,  therefore,  io  an  abstract  of  k  fine,  other  names 
appear  than  those  from  whom  the  title  is  derived, 
inquiries  must  be  made  as  to  the  particular .  circum- 
stances of  the  case. 

It  should  always  be  inquired  whether  a  fine  was 
levied  with  proclamation^,  if  the  fact  does  not  appear 
on  the  abstract.  An  error  in  the  proclamations  will 
not  destroy  the  validity  of  the  fine,  for  it  will  still 
operate  as  a  fine  at  common  law ;  but  if  the  fijie  be 
erroneous,  the  proclamations  will  be  also  void ;  (c) 
but  properly  it  should  be  seen  that  the  proclamations 
were  made  in  term  and  on  dies 'Juridici ;  for  if  Ihey 
appear  to  have  been  .mad&  out  of  term,  or  on  a  Sun- 
day, or  other  fei^tival,  in  which  the  Court  of  Oommon 
Pleas  does  not  sit,  the  proclamations  will  aH'be  void,  (d) 
A  fine  surconuzaHce  de  droit  come  ceo\  fcc.  is  now  always 
levied  with  proclamations.  A  fine  sur  concessit ^  and  a 
fine  8UT  conuzance  de  droit  tantum,  are  usually  levied 
without  proclamations,  Proclamataoas-are  necessary  to 
bar  th^  issue  in. tail,  (e)  and  to  gain  a  title  by  non- 
claim,  (/)  but  they  are  not  necessary  to  the  coni«ey- 
ance.of  a  married:  wooum's  estate.  (^) > 

It  must  also  be  observed  whether  the  description 
of  the  parcels  in  the  fine  is  sufficient  to  convey  the 
property ;  but  as  fines  are  now  considered  as  common 


•  <a)  9  Inst  513 ;  Dy.  2ST.  tO  ^2  Hcri.  VIII.  c.  36. 

(6)  Wils.  on  Fines,  47.  (/)  1  Rich.  ni.  c.  7.  s.  4;  4  &  5 

(c)  Dy.  «16  a. ;  1  Bub.  906.  Hen.  VII.  c.  24. 

(rf)  Fi«h  *.  Brocket,  Plowd.  265 ;  Qf)  Driver  v.  Ilussey,   I   H.   B. 

Dy.  181b.  269. 
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assurances^  the  courts  are  not  very  strict  about  the 
description  of  the  parcels,  but  principally  look  to  the 
intention  of  the  parties;  and  this  is  generally  ascer- 
tained by  referring  to  the  deed  declaring  the  uses,  and 
the  courts  will  amend  the  parcels  by  it,  though  executed 
subsequently  to  the  levying  the  fine,  (a)  Where, 
however,  the  intention  is  not  clear  from  the  deed  of 
uses,  the  court  requires  an  affidavit  of  the  inten* 
tion.  (b)  But  where  the  fine  is  to  pass  the  estate  of 
a  married  woman,  the  parcels  cannot  be  amended  by 
the  deed  of  uses,  (c)  And  a  fine  will  not  pass  a 
greater  number  of  acres  than  are  contained  in  the. 
writ  and  concord,  although  the  deed  of  uses  mentions 
more,  (d) 

Where  a  doubt  arises  as  to  what  property  passed 
by  a  fine,  parol  evidence  is  admissible  to  show 
what  property  was  intended  to  pass,  as  what  is  in- 
cluded in  a  fine  is  a  question  of  law  and  fact,  (e) 

By  the  1  Wm.  IV.  c.  70.  (/)  it  is  enacted,  that 
upon  all  fines  which  now  are,  or  before  the  com- 
mencement of  the  act  shall  be,  duly  acknowledged 
in  Chester  or  Wales,  proclamation  shall  be  made  at 
successive  assizes,  to  be  holden  under  his  Majesty *s 
commission  in  the  county  of  Chester  and  principality 
of  Wales,  before  any  judge  of  such  assize,  during 
the  continuance  of  such  his  commission,  in  the  same 
manner  and  form,  and  with  the  same  force  and  effect, 
as  if  the  same  had  been  proclaimed  before  the  jus- 

(a)  Howlett  v.  Orlebar,  6  Taunt.  149 ;  Jenk.  954. 

73.  («)  Doe  V.  WUford,  «  Carr.  &  Pay. 

(6)  Wheeler  v.  HeBseltine,  9  Boe.  173 ;  and  poit.   See  the  late  cases,  as 

&  Pull.  560 ;  and  see  S  Bing.  03.  to  what  parcels  will  pass  in  a  fine 

(c)  Powell  V.  Peach,  3  Bl.  Rep.  under  particular  words,  collected  in 
ISOS.  4  Park.  &  Stew.  Coot.  Bythv  965. 

(d)  Eyton  V,  Eyton,  4  B.  P.  C.  (/)  s.  «8. 
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tices  of  Chester  and  Wales^  or  any  of  them ;  any  law 
or  usage  to  the  contrary  notwithstanding. 

And  by  section  29»  all  fines  and  recoveries  to  be 
levied  and  suffered  after  the  commencement  of  the  act, 
of  lands,  tenements,  and  hereditaments  in  the  county 
of  Chester  or  principality  of  Wales,  shall  be  levied 
and  suffered  in  such  and  the  like  manner,  and  the 
same  officers  shall  be  employed  therein  as  in  the  case 
of  fines  and  recoveries  now  levied  or  suffered  of  lands^ 
tenements,  or  hereditaments,  in  any  county  of  Eng- 
land not  being  a  county;  palatine,  (a) 

•     ■  * 

II.    TITLES    UNDER    RECOVERIES. 

Where  a  title  depends  on  a  recovery  suffered  by  a 
tenant  in  tail,  it  should  always  be  ascertained  whether 
the  freehold  was  not  outstanding  at  the  time  of  the  re- 
covery, in  a  tenant  by  the  curtesy,  or  a  tenant  by  dower, 
or  some  other  person,  (b) 

It  must  always  be  seen,  first,  that  there  is  a  good 
tenant  to  the  precipe  or  writ  of  entry ;  second,  that 
the  tenant  in  tail  has  himself  been  vouched ;  third, 
that  he  has  vouched  over  the  common  vouchee. 

The  tenant  to  the  pracipe  must  have,  at  the  time  of 
suffering  the  recovery,  the  first  estate  of  freehold  in 
the  lands ;  (c)  but  he  need  not  have  the  lands  at  the 
time  of  the  suing  out  or  the  return  of  the  writ  of 
entry,  (d)  or  even  at  the  time  of  the  judgment  given  in 

(a)  The  effects  of  a  fine  levied  by  (b)  1  Prest  Aba.  47. 

a  cestui  que  tnat  upon  the  estate  of  (c)  See  Haines^  Barley's  case,  5 

his  trustee,  has  been  very  lately  dis-  Mod.    SIO.     Parkhurst   v.   Smith, 

cussed  in  a  case  in  the  Court  of  Willes,  397;  and  see  Goodright  v. 

King's  Bench  in  Ireland :  Lessee  of  Rigby,  3  H.  B.  46. 

Palmer  v.  Fausset,  1  Smith  4c  Batty,  (d)  Lacey  v.  Williiuns,    9  Salk. 

dip.  568. 
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the  recovery,  and  the  award  of  the  writ  of  seisin,  pro- 
videdx  the  fine,  or  deed^  or  deeds,  making  the  tenant 
to  the  pracipe^  appear  to  be  levied  or  executed  before 
the  end  of  the  term,  grecct-session,  session,  or  assizes, 
in  which  s;uch  recovery  was  suflSered,  and  the  persons 
joining  in  jsuch  recovery  had  a  safficient  estate  and 
power  to  suffer  the  same. 

The  second  point  is  not  strictly  necessary,  but  it  is 
always  advisable,  as  the  tenant  in  tail  will  then  not 
only  bar  the  particular  estate  tail,  upon  which  the  re- 
covery is  intended  to  operate,  but  all  other  estates  and 
rights  to  which  he  may  be  entitled. 

An  erroneous  recovery  is  good  until  it  be  reversed, 
and  amounts  to  a  conveyance  as  between  the  parties 
when  one  of  them  has  a  seisin,  and  as  an  extinguish- 
ment by  estoppel  where  there  is  merely  a  right  of 
action'  or  of  entry,  (a)  and  the  fecoveror  can  never  falsify 
the  recovery,  (i) 

In  titles  under  recoveries  it  should  also  be  seen, 
first,  thait  the.  recovery  is  founded  on  a  writ  of  entry, 
qr  other  proper  writ  on  which  a  recovery  may  be  suf- 
fered,; second,  that  the  writ  is  brought  against  the  per- 
son, or,  if  more  than  one,  the  several  persons,  who  is 
or  are  tenant  or  tenants  of  the  immediate  freehold  ;  and 
third,  that  judgment  is  given  on  the  writ  of  entry  in  the 
lifetime  of  the  tenant  in-  tail,  or  at  least  on  the  day  of 
his  death,  (c) 

:  If  one  recovery  has  been  defective  for  want  of  tf 
good  tenant  to  the  writ  of  entry,  care  must  be  taken 
that  this  defect  has  become  immaterial  by  the  failure 

(a)  1  Prest  Abs.  4!il.  4  Leon.  ^8.    Lord  Saye  &  Sde^is 

(6)  Marquis  of  Windikeater's  case,  case,  10  Mod.  45. ' 

3  Co.  1.    Bennett  &  others  v.  Vade,         (c)  See  8  Prest.  Abs.  136. 

9  Mod.  314.    Duke  &  Smith's  case. 
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of  the  estate  tail,  Scc.p  or  thatthe  defect  has  been  sup^ 
plied  by'  another  recove^»  or  some  other  sufficient 
assurance ;  and  if  a  second  recovery  has  been  suffered, 
it  is  of  the  greatest  importance  to  see  that  the  ireehold 
was  in  the  tenant  to  the  praecipe  of  the  'second  re^ 
co¥ery  dt  the  time  of  suftering^  such  recovery'.  It  is 
generally  considered  that  a  recovery  which  is  defec4 
ttve  to  bar  an  entail  for  want  of  a  proper .  tenant  to  the 
prmcipe^  or  any  other  reason,  will  nevertheless  be  gppd 
as  between  the  parties  until '  reversed ;  {a)  and'  that  the 
declaration  of  the  uses  in  the  recovery  deed  will.  draW* 
out  the  legal  estate  from  the  demandant,  and  vest  it 
in  the  cestui  que  use,  or  cestuis  que  use ;  and  it  there- 
fore seems  necessary  to  the  validity  of  the  second 
recovery,  that  either  the  judgment  in  the  first  recovery 
should  be  reversed,  or  that  a  conveyance  of  the  liegal 
estate  under  the  uses  of  the  first  recover^  deed,  should 
b^  made  to  the  tenant  to  the .  praecipe  i^  th^  second 
recovery,  before  it  is  suffered.  This  difficulty  fre^' 
quently  arises  in  abstracts,  and  is  of  great  import-: 
ance.  :       , 

Where  a  recovery  is'  necessary  to  a  title,  it  is  not 
complete  before  the  return  .of  .the  writ  of  summons!  (A)' 

Although  the  deed  for  making  the  tenant  to  the; 
praecipe  be  lost>  the  recovery  will  be  valid  after  the  ex- 
piration of  twenty  years  from  the  time  of  the  suffering' 
thereof^  if  it  appear  on  the  face  6f  such  recovery  that 
there  was  a  ten^dt  to  the  writ,  and  if  the  persons  joining: 
in  such  recovery,  bad  a  sufficient  estate  to  isniffer.the^ 
same,  (c) 

And  after  twenty  years'  enjoyment  of  lands,  by  a 
purchaser  for  a  valuable  consideration,  whereof  it  was 

(a)  3  Co.  5  b ;  10  Mod.  40 ;  ante,         (6>  Lewin  v.  Guest,  1  Rii86«  Z9S. 
p.  2S9  n.  (fr)  (c)  14  Geo.  II.  c.  20.  s.  5. 
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necessary  to  suffer  a  recovery^  in  case  no  record  can 
be  found  of  such  recovery,  the  deed  or  deeds  making 
a  tenant  to  the  writ  of  entry,  shall  be  deemed  sufficient 
evidence  for  such  purchaser,  and  those  claiming  under 
him,  and  that  such  recovery  was  duly  perfected,  pro- 
vided the  persons  declaring  the  uses  of  the  recovery 
had  a  sufficient  estate  to  suffer  such  recovery,  (a)  But 
it  will  be  observed  that  this  act  will  only  be  available 
by  purchasers  for  a  valuable  consideration,  and  there- 
fore will  not  extend  to  recoveries  suffered  to  facilitate 
family  and  other  arrangements. 


III.    TITLES  UNDER  DISSEISIN. 

The  old  rules  as  to  disseisin  have  been  most  mate- 
rially altered  by  some  late  decisions,  (b) 

By  a  long  train  of  decisions,  and  according  to  the 
long  established  opinions  and  practice  of  conveyan- 
cers, a  feoffment  necessarily  conveyed  a  fee  to  the 
feoffee  by  disseisin,  whatever  might  have  been  the 
estate  of  the  feoffor,  provided  he  had  possession  of  the 
lands  enfeoffed,  (c)  But  this  doctrine  must  now  be 
considered  to  be  exploded. 

In  the  well-known  case  of  Taylor  d.  Atkins  t;.  Horde, 
(d)  Lord  Mansfield  introduced^  or  perhaps  revived  the 
doctrine  of  disseisin  by  election,  and  controverted  the 
ancient  properties  of  a  feoffment ;  and  his  opinion  has 
been  resolutely  followed  in  repeated  instances  by  the 

(a)  14  Geo.  II.  c.  20.  s.  4;  and  see  (c)  See  the  authorities  referred  to 

poU,  Chap.  XX.  in  Butl.  Co.  Litt.  SSO  b.  u.  (1)  9 

(6)  The  old  rules  as  to  disseisin  Sand.  Us.  &  Tr.  15 ;  S  Prest  Abs.  993. 

are  stated  in  S  Prest  Abs.  S84.  357.  (d)  1  Burr.  00;    Cowp.  689;    5 

et  teq.  B.  P.  C.  247. 
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judges  of  the  common  law  courts,  (a)  The  conclu- 
sions to  be  deduced  from  these  cases  are,  shortly, 
**  that  the  peculiar  powers  and  effect  of  a  feoffment, 
though  acted  on  and  recognized  by  the  uninterrupted 
practice  of  many  hundred  years,  are  now  abolished ; 
that  a  feoffment  is  a  mere  ordinary  assurance,  capable, 
if  particular  ceremonies  are  performed,  of  conveying 
the  estate  of  a  grantor,,  but  that  there  its  virtue  is  to 
cease ;  that  although  now  accompanied  with  every 
formality  which  was  at  any  time  necessary  to  its 
operation,  the  intent  and  meaning  of  these  formalities, 
which  are  otherwise  absurd,  are  entirely  to  fail. 
These  are  the  doctrines  which  are  broadly  asserted  by 
the  common  law  judges  in  the  cases  referred  to,  and 
they  must  now  be  recognised  and  acted  upon  by  that 
part  of  the  profession  whose  duty  it  is  to  carry  them 
into  operation  in  actual  practice,"  (A) 

A  plan  has  been  recommended  by  many  eminent 
conveyancers,  by  which  a  termor  could  acquire  the  fee 
by  means  of  a  feoffment,  having  first  assigned  his  term 
to  a  trustee,  (c)  From  the  late  decisions,  however,  on 
the  subject  of  disseisin,  this  plan  cannot  now  be  re- 
sorted to  with  safety,  as  it  will  subject  the  termor  to  a 
forfeiture  of  his  terra,  and  will  not  have  the  desired 
effect,  as  the  power  to  acquire  a  tortious  fee  by  means 
of  a  feoffment  no  longer  exists,  (d) 


(a)  Doe  d,  Maddock  v.  Lynes,  3 
B.  &  C.  388.  Doe  d.  Dormer'  v. 
Moody,  2  Prest  Conv.  Pref.   32; 

1  Sand.  Us.  40.    Jerritt  v.  Weare,  3 
Fri.  575 ;  and  see  Reynolds  v.  Jones, 

2  Sim.  &  Stu.  206. 

{b)  See  Stewart*s  note,  4  Park.  & 
Stew.  Cont  Byth.,  where  this  sub- 
ject is  fully  considered. 


(c)  See  forms  for  this  purpose, 
Vol.  I.  p.  103*  105.  404.  414. 

{d)  See  cases,  ante  n.  (a)  and  Throg- 
morton  v.  Whelpdale,  B.  R.  Hil;  9 
Geo.  III.  Bui.  N.  P.  96.  Doe  d* 
Foster,  v.  Williams,  Cowp.  621; 
Peake,  196.  Hovenden  v,  Annesley, 
S  Scho.  &  Lef.  6'^4.  Brandlyn  v.  Ord, 
1  Atk.  571.    Whalcy,  v.  Tancred, 

Q 
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A  person  who  has  the  legal  title  to  land^  having  en- 
teredy  may  maintain  trespass  against  a  person  wrong* 
fnUy  in  possession  at  the  time  of  entry»  and  continuing 
in  such  possession,  (a) 

A  fine  levied  by  one  who  has  no  seisin,  is  inopera- 
tive. (6)  And  where  a  cestui  que  trust ^  a  tenant  lor 
life^  levied  a  fine  in  1794,  and  enjoyed  the  possession  c^ 
the  lands,  and  aliened  tbem  to  another^  and  died  in 
1806|  this  was  held  to  be  no  disseisin  of  the  trustee, 
nor  an  actual  ouster  of  him,  an  ejectment  having  been 
brought  in  1820,  and  twenty  years  not  having  run, 
for  it  would  require  some  circumstances  to  raise  the  in* 
ference  of  an  adverse  possession,  and  there  was  no 
circumstance  whatever  in  this  case  in  addition  to  the 
fact  of  the  conveyance  and  the  fact  of  the  possession. 
Length  of  time  did  not  affect  the  case ;  for  during  the 
life  of  the  tenant  for  life,  the  possessicm  being  lawful, 
time  did  not  run ;  from  her  death  to  the  bringing  of 
the  ejectment  there  was  not  twenty  years.  iThere 
was,  therefore,  no  evidence  from  which  to  infer  an 
adverse  possession  or  disseisin  by  election;  and  it 
would  be  most  dangerous  to  hold  that  a  trustee,  by 
suffering  a  cestui  que  trust  for  life  to  continue  in  pos- 
session, and  deal  with  the  possession^  affords  thereby 
any  evidence  that  he  thereby  elected  to  be  disseised. 
This  would  be  to  convert  family  settlements  into  in- 
struments of  injury  and  fraud  upon  those  for  whose 
benefit  they  are  intended,  (c) 

1  Vent  241.     Doc  d.  Burrell  v.  Per-  B.  &  C.  606. 

kins,  S  Mau.  &  Sel.  871.    Doe  d  (c)  Lessee  of  Palmer  v.  Faasset,  1. 

Souterv.HallySDow.  &Ry.S8.  Doe  Smith  &  Batty.  I.  Rep.  340,  where 

d,  Anderson  v.  Turner,  1  Can*.  N.  P.  C.  the  subject  is  discussed  atgreat  length. 

91.  And  see  Cholmondely  v,  Clinton,  3 

(a)  Butcher  v.  Butcher,  7  B.  &  C.  Mer.  358.    Williams  v.  Thomas,  IS 

399.  East,  141. 

(ft)  Doe  d.  Lidgbird  v,  Lawson,  8 
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IV.    TITLES    UNDER  WARRANTY. 

Warranties  are  now  entirely  out  of  use.  They  very 
rarely  occur  in  abstracts  of  title,  and  very  few  titles 
depend  on  their  operation. 

Lineal  warranty  was  never  at  the  common  law  bind- 
ing without  assets ;  and  now^  by  the  4  and  5  Ann. 
c.  16,  collateral  warranty  is  not  binding  without  as- 
sets^ except  in  the  particular  case  of  a  warranty  by 
tenant  in  tail  in  possession,  and  consequently  by  a 
person  who  could  bar  the  remainder  by  suffering  a 
common  recovery,  (a) 

A  warranty  does  not  confer  any  estate ;  it  does  not 
give  any  title ;  (b)  it  is  merely  a  protection  to  a  title^  a 
shield  or  defence,  as  against  those  who  are  hound  by 
the  warranty,  (c) 

It  seems  therefore  to  follow,  that  a  title  depending 
on  warranty,  is  not  a  title  strictly  marketable,  (d) 

V.    UNDJIR  ESTOPPEL. 

In  a  late  ease,  (e)  Lord  Gifford,  M.  R.  held  that  a 
party  to  a  conveyance  containing  a  recital  of  a  par-* 
ticular  fact,  was  estopped  of  all  right  to  compensation 
from  another  party  on  whose  statement  he  had  relied, 
in  consequence  of  its  turning  out  that  the  recital  was 
untrue.  However,  >t  has  since  been  held  that  this 
rule  will  at  any  rate  not  obtain  where  the  recital  is 
contained  in  a  bond.  Thus,  a  bond  recited  that  the 
obligor  was  tenant  in  tail,  and  was  conditioned  to  be 

(a)  See  1  Prcst.  Abs.  417.  {d)  1  Prest.  Abs.  417. 

(6)  Co.  Litt.  3711  a.  (e)  Hallett  «.  Middletun,  1  Riufc 

(c5  Ibid.  «65.  ' 
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void  in  case  of  his  suffering  a  recovery,  so  as  to  limit  the 
estate  to  the  obligee  in  fee,  this  recital  did  not  estop 
the  obligee  from  recovering  on  the  bond,  on  proof 
that  the  obligor  was  only  tenant  for  life.  It  was 
further  held,  that  the  doctrine  of  estoppel  with  respect 
to  recitals,  applies  only  to  cases  where  the  parties  are 
mutual  to  the  contract,  and  respectively  conuzant  of 
the  facts  represented,  and  that  a  bond  is  to  be  con- 
sidered as  the  language  of  the  obligor,  and  not  of  the 
obligee,  (a) 

VI.    UNDER  THE  STATUTES  OF  LIMITATIONS. 

Br  the  common  law  there  was  no  period  of  limita- 
tion except  a  year  and  a  day  after  a  recovery  in  cer- 
tain real  actions,  but  several  statutes  have  been 
passed  for  affixing  a  limit  to  the  disturbing  the  en- 
joyment of  property.  These  it  will  be  proper  to  men- 
tion. 

By  the  32  Hen.  VIII.  c.  2.  (*)  a  writ  of  right  on  the 
seisin  of  an  ancestor,  to  which  till  then  there  was  no 
limit  except  the  reign  of  Richard  I.,  is  confined  to 
sixty  years,  and  (c)  a  possessory  action  on  the  sei- 
sin of  an  ancestor  to  fifty  years ;  and  (rf)  no  real  action, 
droitural  or  possessory,  can  be  maintained  by  any 
person  on  his  own  seisin,  after  a  lapse  of  thirty  years. 
Formedons  in  reverter  or  remainder  are  required  to 
be  sued  within  fifty  years ;  and  (e)  no  avowry  or  cog- 
nizance can  be  made  for  any  suit  or  service  after  fifty 

(a)  Edwards  v.  Brown  aod  otbers,  see  Index,  word  EOoppel. 
8  Yo.  &  Jer.  423 ;  and  see  Coppard         {h)  s.  9. 
V,  Harrison,  S  Cox,  319.    As  to  the         (c)  s.  3. 
operation  of  a  fine  by  estoppel,  see         (d)  s.  4. 
Doe  V.  Oliver,  10  B.  &  C.  181 ;  and         (e)  s.  a. 
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years  from  the  seisin  of  an  ancestor  or  any  other  per- 
son. This  statute  contains  no  saving,  except  as  to 
rights  which  were  in  existence  when  it  was  passed, 
and  (a)  does  not  extend  to  any  writ  of  light  of 
advowson  or  assize  of  darrem  presentment,  or  Jure  patro- 
natus. 

By  the  21  Jac.  I.  c.  16,  (b)  the  period  for  all  writs 
of  formedon  is  limited  to  twenty  years ;  and  it  enacts 
generally,  that  no  person  shall  make  entry  into  any 
lands  but  within  twenty  years  next  after  his  right  of 
entry  has  accrued.  But  by  sect.  2,  the  rights  of  per- 
sons being  under  the  age  of  twenty-one  years,  femes 
coyert,  non  compos  mentis,  imprisoned  or  beyond  seas, 
may  bring  action,  or  make  entry  within  ten  years  after 
full  age,  discoverture,  coming  of  sound  mind,  enlarge- 
ment out  of  prison,  or  coming  into  the  realm. 

By  the  4  Hen.  VII.  c.  24,  a  fine  with  proclamations 
is  made  a  bar  to  all  persons  having  present  rights  of 
entry,  if  they  do  not  claim  within  five  years  after  these 
proclamations  made  ;  to  all  persons  under  disabilities, 
if  they  do  not  claim  within  five  years  after  their  dis- 
abilities are  removed ;  and  to  all  persons  not  having 
present  rights,  if  they  do  not  claim  within  five  years 
after  these  rights  of  entry  accrue,  unless  they  are 
under  disabilities,  and  then  within  five  years  after  the 
removal  of  their  disabilities. 

To  actions  of  dower,  escheat,  and  waste,  and 
other  actions  in  which  seisin  need  not  be  alleged, 
there  is  no  bar;  and  there  is  no  period  of  limitation 
fixed  either  by  statute  or  judicial  presumption 
with  respect  to  the  right  to  advowsons;  and  the 
title   may  thus  be   questioned   after  a    family   has 

(fl)  8.  9.  (p)  S.  1. 
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been  for  centuries  in  the  undisturbed  possessioa  of  it. 
Tithes  also,  whether  in  the  hands  of  ecclesiastics  or  lay* 
men,  are  not  in  any  way  affected  foy  these  statutes,  (u) 
Since  the  9  Geo.  I.  c.  16,  the  rights  of  the  crown  are 
barred  by  adverse  enjoyment  for  sixty  years  .(A)  A  pre- 
sumptive right  to  incorporeal  hereditaments  can  only 
be  established  by  proof  of  enjoyment  of  them  for  such 
a  period  as  will  justify  a  jury,  under  the  directioii  of 
a  judge,  to  infer  that  the  enjoyment  has  continued  ever 
since  the  commencement  of  the  reign  of  Rkhsird  I.  (c) 

In  case  ,of  intestacy,  as  to  all  rights  «X3Curring 
after  the  death  of  the  intestate,  the  Statutes  of 
Limitations  only  begin  to  ran  from  die  grant  of  the 
letters  of  administration,  (d) 

The  Statutes  of  Limitations,  with  one  esDception^  (e) 
apply  only  to  legal  remedies,  and  have  no  direct  opera- 
tion on  equitable  estates  or  interests^  But  as  equity  fol- 
lows the  law,  courts  of  equity  have,  in  analogy  to  the 
Statutes  of  Limitations,  laid  down  rales  by  which  they 
have  refused  relief,  where,  if  the  estate  of  the  claimant 
were  legal  instead  of  equitable,  lapse  of  time  would  be  a 
bar  to  a  legal  remedy  ;  and  they  haTe  adopted,  as  (^ 
limit  of  their  relief,  the  period  of  twenty  years  given 
by  the  statute  of  21  Jac  L  c.  16,  adhering  likewise  to 
the  statutable  provisions  respecting  disabilities,  but 
excepting  certain  cases  affected  by  fraud  or  trust.  (/) 

There  is  at  present  no  limitation  either  as  to  title 
.or  actions  with  respect  to  certain  rents,  except  <Aiat 

(ci)  Quaere^   whether   the    nuUum  perty  Commissioners,  p,  40. 
tempus  act,  9  Geo.  III.c.  16,  does  not         {d)  lb. 

apply  to  advowsous.  See  Gibson  t.  (/)  58  Geo.  III.  «.  137.  s.  5,  con- 
dark,  1  Jac.  &  Walk.  161 ;  and  anie,  fining  suits  for  raooveriag  the  ^alue 
p.  112.  of  tithes  to  a  period  of  six  years. 

(6)  See  post.  (/)  Report,  p.  48. 

(f )  First  Report  of  the  Real  Pro- 
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of  fifty    yem    created    by   the    statute    32    Hen. 
Vill.  (s) 

In  a  eoart  of  equity^  it  sluHild  be  obserred,  **  the 
lapse  of  twenty  years  affiirds  a  substantire  insttper*- 
able  plea  in  bar.  It  is  the  fixed  limit  of  remedy,  the 
tempus  constitutum.  One  day  beyond,  is  as  much  too 
late  as  one  hundred  years.  No  plea  of  poverty,  igno- 
rance, or  mistake,  can  be  of  any  avail.  However 
clear  and  indisputable  the  title,  if  the  merits  could  be 
inquired  into — however  demonstratively  tortious  and 
wrongful  the  adverse  possession,  the  fact  of  such  pos- 
session^ and  the  time,  preclude  all  investigation  of  the 
title.  The  claimant  cannot  be  heard,  to  show  his 
title.  It  is  a  decisive  answer  to  him,  that  he  comes 
too  late.  That  alone  is  the  bar.  His  title  remains^ 
but  his  remedy  is  lost."  (&) 

VII.    TITLES  UNDER  PRESCRIPTION. 

A  right  claimed  by  prescription  must  strictly  be 
proved  to  have  commenced  from  >  the  time  of  legal 
memory,  or  the  reign  of  Richard  I.,  being  six  hun- 
dred and  forty  years  ago.  But  the  practice  of  the 
courts  has  created  a  remedy  to  this  inconvenient  rule 
in  ordinary  cases ;  for  proof  of  enjoyment  as  far  back 
as  living  witnesses  can  speak,  raises  a  presumption  of 
an  enjoyment  from  a  remote  era. 

However,  if  it  be  shown  that  the  right  did  not 
exist  at  any  one  point  of  time  since  the  commence- 
ment of  legal  memory,  or,  although  it  originated  be- 
fore the  commencement  of  legal  memory,  that  at 
some    subsequent  period  the  servient  tenement,   or 


(a)  Report,  p.  50.  mondeley  v.  ClintoD,  8  Jac.  &  Walk. 

(*)  Per  Sir  T.  Plumcr,  M.  R.  Choi-      139 ;  and  see  198. 


232 


OF  ABSTBACTS  OF  TITLE. 


that  over  which  the  right  is  exercised,  and  the  domi- 
nant tenement^  or  that  to  which  the  right  is  attached, 
once  belonged  to  the  same  individual,  whereby  the 
prescriptive  right  was  extinguished,  the  claim  by  pre- 
scription will  fail,  (a) 


(a)  See  1st  Report  of  the  Real  Pro-      pott,  and  Index,  word  Praumptum, 
perty  Commissioners,  p.  51 ;  and  see 


CHAPTER  XVI. 


OF  ABSTRACTS  Ot  TITLE  UNDER  PERSONS  LABOURING 

UNDER  LEGAL  DISABILITY. 


This  chapter  will  be  divided  into — I.  Titles  under 
infants. — II.  Titles  under  married  women, — III.  Ti- 
tles under  lunatics,  ideots,  and  persons  of  unsound 
mind.  —  IV.  Titles  under  felons  and  traitors.  —  V. 
Titles  under  aliens  and  denizens. — VI.  Titles  under 
excommunicants,  outlaws,  and  persons  out  of  the 
jurisdiction. — VIII.  Titles  under  Roman  Catholics. — 
Titles  under  bastards: — ^and  IX.  Titles  under  church- 
wardens. 

I.    TITLES  UNDER  INFANTS. 

An  infant  cannot  convey  his  lands  by  deed,  as 
such  a  deed  will  be  absolutely  void,  (a) 

But  if  an  infant  convey  by  feoffment  and  deliver 
seisin  himself,  it  will  be  voidable,  but  not  void ;  but 
if  the  feoffment  had  been  made  by  attorney,  it  would 
be  void,  (b) 

(a)  Co.  Dtt.  171  b,  172  a.  (6)  1  Prcst.  Abs.  323. 
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Conveyances  by  infants  by  matter  of  record,  as  fine 
or  recovery,  are  voidable  and  nbt  void ;  and  they  must 
be  avoided  during  their  minority,  or  at  least  the 
infancy  must  be  tried  by  the  court,  by  their  own 
inspection  of  the  infant  during  his  minority ;  (a)  and 
as  long  as  the  fine  or  recovery  remains  in  force,  the 
deed  declaring  the  uses  will  be  good,  although  made 
by  the  infant ;  for  the  law  which  supports  the  prin- 
cipal, will  also  support  the  accessary,  (b) 

But  this  must  be  understood  of  a  recovery  sufiered 
in  person ;  for  if  it  is  sufiered  by  attorney,  the  re- 
covery may  be  avoided  by  writ  of  error,  as  well  after 
the  infant  shall  be  adult  as  during  his  minority,  as  an 
infant  cannot  appoint  an  attorney,  except  to  receive 
livery  of  seisin,  (c) 

A  valid  recovery  may  perhaps  be  suffered  by  an 
infant  under  a  writ  of  privy  seal ;  but  this  practice 
has  become  obsolete,  and  the  usual  course  is  now  to 
apply  for  a  private  act  of  parliament^  to  enable  the 
infant  to  settle  the  lands. 

An  infant  cannot  enter  into  any  contract  as  to 
personal  chattels,  except  for  necessaries  and  good 
teaching  and  instruction :  {d)  and  a  single  bill  given 
by  him  for  necessaries  will  be  binding,  but  an  obli- 
gation with  a  penalty,  given  by  him,  or  a  bill  of  ex- 
change, will  be  void*  (e) 

A  covenant  to  bind  himself  apprentice  will  be 
good ;  (/)  but  he  will  not  be  bound  by  any  collateral 

<a)  Co.  Litt  tSla,  SSOb;   fil^r.  {i)  Co-Littif^a. 

479;  l3Co.  ISS;  1  Prest  Aba.  319.  (e)  Busaell  v.  h^,    X  Lev.  0a.. 

<6)SeeMansfield'8case,12Co.l2d;  Fisher  v.  Mowbray,    3  East,  SSa 

Hugh  Lewing's  case,  10  Co.  42;  2  Co.  Trueman  v.  Hurst,  1  T.  R.  40.   Wtt- 

58  a;  ADnHuug^te*scase,12Co.l32.  liamson  v.  Watts,    1  Camp.    5M. 

(c)  Palfryman  v,  Grobic,    1  Roll.  Baylis  v.  Dynely,  3  M.  &  S.  477. 

Ab.  730,  L  10.  (/)  5  Elv.  c.  4. 
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eovenant  i&  the  deed  of  apprenticeship.  A  sale  of 
goods  by  him  is  void,  (a)  as  is  a  contract  by  him  for 
an  annuity.  (&) 

A  lease  made  by  an  infant^  reserving  rent,  is  not 
void,  but  only  voidabie ;  (c)  but  if  there  is  no  reserva- 
tion of  rent  it  will  be  void,  (d) 

Under  the  €  Geo.  IV.  c.  74,  (e)  infents  might 
convey  lands  vested  in  them,  upon  any  trast  or  trusts, 
or  by  way  of  mortgage.  The  former  act,  7  Ann.  c.  19, 
did  not  extend  to  any  case  in  which  the  infest  had 
any  beneficial  interest  in  the  property  of  which  he 
has  the  legal  estate^  as  a  mortgagee  or  trustee.  (/) 
Nor  did  that  act  extend  to  any  case  in  which  there 
were  trusts  to  be  performed,  requtring  a  discretion  on 
the  part  of  the  trustee,  although  Mr.  Preston  has 
observed,  that  *'  the  latter  rule  has  been  relaxed ;  for 
if  all  the  persons  beneficially  interested  under  the 
trusts  to  be  perfom^d  are  adult  and  free  from  dis- 
abilities, and  will  petition  the  court  fcr  a  conveyance 
to  their  nominee,  the  court  will  treat  the  infant  as  a 
mortgager  or  trustee  within  the  act."  (g) 

But  in  €T  parte  Ghasteney,  (A)  on  such  a  petition 
being  presented,  the  Master  of  the  Rolls  (Sir  T. 
Plumer)  refused  to  make  the  order. 

However,  by  the  late  act,  6  Geo.  IV,  c.  74.  s.  10,  it 
was  enacted,  that  the  provisions  therein  coirtained 
should  extend  and  be  construed  to  extend  to  cases  im 
which  a  trustee  or  trustees  might  have  some  beneficial 


(a)  Com.  Dig.  Enfonty  C.  3.  fant,  see  Sugden  on  Powers,  p.  161. 

{b)  IT  Geo.  1X1. c.  26.  s.  6;  and  53  (e)  s.  2. 

Geo.  III.  c.  141.  8.  8.  (/)  Exparte  Sergison  4  Ves.  147. 

(c)  1  Prest.  Abs.  328.  (g)  1  Prest.  Afas.  321. 

(d)  1  Prest.  Abs.  324.    As  to  what  <A)  Jac.  57. 
powers  may  be  executed  by  an  in^ 
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estate  .  or  interest  in  the  lands,  tenements,  here- 
ditaments,  and  also  to  cases  in  which  the  trustee  or 
trustees  might  have  some  duty  or  duties  to  perform,  so 
as  to  enable  conveyances  to  be  made,  in  order  to  vest 
any  lands,  tenements,  or  hereditaments  in  a  new 
trustee  or  trustees,  duly  appointed  in  the  place  of 
such  trustee  or  trustees^  by  virtue  of  some  power  or 
authority,  or  by  the  Court  of  Chancery  or  Exchequer, 
either  alone  or  jointly  with  any  continuing  trustee  or 
trustees,  as  the  case  might  require,  (a) 

This  act  has  been  since  repealed  by  the  1  Wm.  IV. 
c«  60,  but  all  its  important  provisions  are  retained. 

The  act  just  referred  to,  and  another  act,  passed  in  the 
last  session  of  Parliament,  the  1  Wm.  IV.  c.  65,  make 
some  important  alterations  in  the  rights  and  powers 
of  infants^  which  it  will  be  proper  now  to  mention. 

By  sec.  14  of  the  1  Wm.  IV.. c.  60,  (b)  it  is  en- 
acted, that  mortgage  money  belonging  to  infants 
shall  be  paid  into  the  Bank  of  England  in  the  name 
and  with  the  privity  of  the  Accountant-General  of  the 
Court  of  Chancery  or  Court  of  Exchequer,  to  be 
placed  to  his  account  in  trusty  in  any  cause  then  de- 
pending concerning  the  said  money;  or  if  there  shall 
be  no  such  cause,  to  the  credit  of  such  infant :  and 
the  court  may  order  ^  the  money  to  be  invested  in 
the  public  funds,  and  order  distribution  thereof,  or 
payment  of  the  dividends  thereof,  as  the  court  may 
.direct. 

By  the  1  Wm.  IV.  c.  65,  (c)  it  is  enacted,  that 
where  any  person,  being  under  the  age  of  twenty-one 
years,  shall  be  entitled,  by  descent,  or  surrender  to 

(a)  See  ante,  p.  164—168.  (0  s.  S,  re-enacting  the  9  Geo.  I. 

(6)  Which  is  in  part  similar  to  the      c.  89.  s.  1. 
6  Geo.  IV.  c.  74.  s.  16. 
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the  use  of  a  last  will,  or  otherwise,  to  be  admitted 
tenant  of  any  copyhold  lands,  such  person,  by  his 
guardian  or  attorney,  as  the  case  may  require,  shall 
appear  at  one  of  the  three  next  courts  which  shall  be 
kept,  (for  the  keeping  whereof  the  usual  notice  shall  be 
given,)  and  shall  there  offer  himself  to  the  lord  or  his 
steward,  to  be  admitted  tenant  to  the  said  land ;  to 
make  which  appearance  such  guardian  or  attorney  is 
authorized ;  and,  by  sec.  4,  infants  may  appoint  an 
attorney  for  that  purpose. 

Sec.  5  (a)  enacts,  that  in  default  of  such  appearance, 
the  lord,  or  his  steward,  may  appoint  any  fit  person  to 
be  attorney  for  every  such  infant  for  that  purpose  only, 
and  by  such  attorney  to  admit  every  such  infant  ac- 
cording to  such  estate  as  such  infant  shall  be  legally 
entitled  to  therein,  and  to  impose  such  fine  as  might 
have  been  legally  imposed. 

Sec.  6  (b)  provides  the  mode  in  which  the  fines 
shall  be  demandable,  and  enacts  that  if  they  are  not 
paid,  the  lord  may  enter  and  receive  the  rents  and 
profits  of  the  copyhold  till  he  is  satisfied,  and  shall 
account  yearly  for  the  same ;  and  sec.  7,  that  he  shall 
deliver  up  possession  of  the  lands  to  the  guardian  of 
such  infant,  on  the  satisfaction  of  such  fines. 

Sec.  8  enacts,  that  if  a  guardian  shall  pay  the  ne- 
cessary fines  to  the  lord,  such  guardian  may  enter 
into  and  hold  and  enjoy  the  land  to  which  such  infant 
shall  be  so  admitted,  and  take  the  rents  and  profits 
thereof  until  such  guardian  shall  be  fully  paid  all  sums 
of  money  so  advanced. 

Sec.  9  (c)  enacts,  that   no  forfeiture  shall  be  in- 

(a)  Re-enacting  the  9  Geo.  I.  c.      S9.  s.  2. 
29.  8. 1.  (c)  Re-enacting  the  9  Geo.  I.  d 

(h)  Re-enacting  the  9  Geo.  I.  c.      39.  8.  6. 
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curred  by  infants  for  not  appearing  or  refasing  to  pay 
fines ;  and  sec.  10  provides  that  fines  not  warranted 
by  custom  may  be  controverted. 

Sec.  12  (a)  enacts,  that  where  any  infant  is  or  shall 
become  entitled  to  any  leases  for  lives,  or  for  any  term 
of  years,  it  shall  be  lawful  for  such  person,  or  his 
guardian,  or  other  person  in  his  behalf,  to  apply  to  the 
Court  of  Chancery  by  petition  or  motion  in  a  summary 
wty,  and  by  the  order  and  direction  of  the  court,  such 
infant,  or  his  guardian,  or  any  person  appointed  in  th6 
place  of  such  infant,  shall  be  enabled,  from  time  to 
time,  by  deed  or  deeds^  to  surrender  such  leases,  and 
accept  one  or  more  new  leases  of  the  premises  com- 
prised in  the  surrendered  lease,  for  such  term  of  years, 
and  in  such  manner  as  the  court  shall  direct 

Sees.  14  and  15  (b)  enact,  that  the  charges  attend- 
ing the  renewals  shall  be  charged  on  the  estates  as 
the  court  shall  direct,  and  that  the  new  leases  shall  be 
to  and  for  the  same  uses  and  trusts  as  the  old  ones. 

Sec.  16,  which  is  founded  on  the  11  Geo.  III.  c« 
23,  (c)  enacts,  that  where  any  infent  might,  in  pursu* 
ance  of  any  covenant  or  agreement,  if  not  under  dis- 
ability, be  compelled  to  renew  any  lease,  such  infant, 
or  his  guardian  may,  in  the  name  of  such  infant,  by 
the  direction  of  the  Court  of  Cheuicery,  to  be  signified 
by  an  order  to  be  made  in  a  summary  way  upon  the 
petition  of  such  infant,  or  his  guardian,  or  of  any 
person  entitled  to  such  renewal,  from  time  to  time, 
accept  a  surrender  of  such  lease,  and  create  a  new 
lease  of  the  premises  comprised  in  such  lease,  for  such 
term  as  the  court  shall  direct. 

(a)  Re-enacting  the  29  Geo.  II.  c.      c  3 1.  s.  8  &  3. 
31.  8.  1.  (c)  s.  I. 

(6)  Re-enacting  the  29  Geo.  II. 
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Sec.  17  (a  new  and  rery  important  section)  enacts, 
that  where  any  person,  being  an  infant  under  the  age 
of  twenty-one  years^  is  or  shall  be  seised  or  possessed 
of  or  entitled  to  any  land  in  fee  or  in  tail>  or  to  any 
leaseholds  for  an  absolute  interest,  and  it  shall  aj^ar 
to  the  Court  of  Chancery  to  be  for  the  benefit  of  such 
person  that  a  lease  or  under-lease  should  be  made  of 
such  estate  for  terms  of  years,  for  encouraging  the 
erection  of  buildings  thereon,  or  for  repairing  buildings 
actually  being  thereon,  cnt  for  working  of  mines  or 
otherwise  improrii^  the  same,  or  for  farming  or  other 
purposes,  it  shall  be  lawful  for  such  infant,  or  his 
guardian,  in  the  name  of  such  infiemt,  by  the  direction 
of  the  Court  of  Chancery^  to  be  signified  by  an  order 
to  be  made  in  a  sumnaary  way  upon  the  petition  of  such 
injGmt  or  his  guardian,  to  make  such  lease  <^  the  land 
of  such  persons  respectively,  or  any  part  thereof  ac^ 
cording  to  his  or  her  interest  therein  respectively,  and 
to  the  nature  of  the  tenure  of  such  estates  respectively, 
for  such  term  or  terms  of  years,  and  subject  to  such 
rents  and  covenants  as  the  said  Court  of  Chancery 
shall  direct ;  but  in  no  case  shall  any  fine  or  premium 
be  taken,  and  in  every  such  case  the  best  rent  that 
can  be  obtained,  regard  being  had  to  the  nature  of  the 
lease,  shall  be  reserved  upon  such  lease ;  and  the 
leases  and  covenants  and  provisions  therein,  shall  be 
settled  and  approved  of  by  a  Master  of  the  said  court, 
and  a  counterpart  of  every  such  lease  shall  be  executed 
by  the  lessee  or  lessees  therein  to  be  named,  and  such 
counterparts  shall  be  deposited  for  safe  custody  in  the 
Master's  office  until  such  infant  shall  attain  twenty- 
one,  but  with  liberty  to  proper  parties  to  have  the  use 
thereof,  if  required,  in  the  mean  time,  for  the  purpose 
of  enforcing  any  of  the  covenants  therein  contained  ; 
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provided  that  no  lease  be  made  of  the  capital  mansiou- 
house^  and  the  park  and  grounds  respectively  held 
therewith,  for  any  period  exceeding  the  minority  of 
any  such  infant. 

Sec.  21  enacts,  that  all  fines  and  sums  of  money 
which  shall  be  paid  or  received  on  account  of  the 
renewal  of  any  lease,  shall  be  paid  to  the  infantas  guar- 
dian, to  be  disposed  of  for  the  benefit  of  the  infant,  in 
such  manner  as  the  court  shall  direct. 

Sec.  22  (a)  enacts,  that  the  Court  of  Chancery,  by 
an  order  to  be  made  on  the  petition  of  the  guardian 
of  any  infant  in  whose  name  any  stock  shall  be  stand- 
ing, and  who  shall  be  beneficially  entitled  thereto,  or^ 
if  there  shall  be  no  guardian,  by  an  order  to  be  made 
in  any  cause  depending  in  the  said  court,  may  direct 
the  dividends  to  be  paid  to  any  guardian  of  such  infant, 
or  to  any  other  person  according  to  the  direction  of 
such  court,  for  the  maintenance  and  education  of  such 
infant,  such  guardian  or  other  person  to  whom  such 
payment  shall  be  directed  to  be  made  being  named  in 
the  order  directing  such  payment. 

By  sec.  25  so  much  of  the  1  Geo.  I.  c.  10.  s.  9,  as 
enacts  that  the  agreements  of  guardians  on  behalf  of 
infants  under  the  guardianship  should  be  as  good  and 
effectual  as  if  the  infants  had  been  of  full  age  and 
had  themselves  entered  into  such  agreements,  is  re- 
pealed. And  by  sec.  26  it  is  enacted,  that  the  guar- 
dian of  any  infant,  with  the  approbation  of  the  Court 
of  Chancery,  to  be  signified  by  an  order  to  be  made 
on  the  petition  of  such  guardian  in  a  summary  way, 
may  enter  into  any  agreement  for  or  on  behalf  of  such 
infant,  which  such  guardian  might  have  entered  into  if 
the  same  bad  not  been  repealed. 

(a)  Re-enacting  6  Geo.  IV.  c.  74.  s.  12. 
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II.    TITLES  UNDER  MARRIED  WOMEN. 

Femes  covert  may  alien  their  estates  of  freehold  or 
of  inheritance,  or  extinguish  their  titles  of  dower,  and 
all  other. rights  and  interests  jointly  with  their  hus- 
bands, by  fine  or  recovery,  or  as  to  copyhold  lands 
by  surrender  and  a  separate  examination  by  the 
steward,  (a) 

A  husband  is  entitled  to  the  possession  of  all  his 
wife's  unsettled  real  estate  during  her  life,  and  the 
freehold  vests  in  him,  although  the  right  of  property  is 
still  preserved  to  the  wife,  (A)  and  he  may  convey  this 
estate  to  any  person  he  pleases.  So  also  the  wife*s 
personal  chattels  vest  in  him  absolutely,  and  on  his 
death  they  belong  to  his  personal  representatives ;  but 
as  to  her  chattels  real,  if  she  have  a  present  vested  inte- 
rest in  them,  he  may  dispose  of  them  during  his  life^(c) 
and  they  are  forfeited  by  his  outlawry  or  attainder  ;(^) 
and  if  he  survive  her,  they  vest  absolutely  in  him, 
but  if  he  does  not  dispose  of  them,  and  she  survive  him, 
they  belong  to  her  and  not  to  his  representatives,  and 
his  will  as  to  them  would  be  inoperative,  (e)  '  But  if  the 
interest  of  the  wife  in  a  chattel  real  be  only  a  possible 
or  contingent  interest,  then  the  husband  cannot 
dispose  of  it,  especially  where  it  cannot  by  possibility 
vest  in  the  wife  during  the  husband's  lifetime.  (/)  The 
husband  will  also  be  entitled  to  his  wife^s  immediate 
chases  in  action  if  he  reduce  them  into  possession  ;  but 
if  he  die  without  so  reducing  them  into  possession,  the 

(a)  1  Prest.  Abs.  333  ;  1  Watk.  (c)  Prec.  Cha.  418;  Co.  Litt.  46 

Cop.  84,  n.  Coventry's  edition.  b.    Tudor  v.  Samyne,  2  Vem.  870; 

(6)  Co.  Litt.  351  a,  273  b.  10  Co.  5 1  a. 

(f)  Co.  Litt  351  a.  (/)  Shep.  Touch.  322;  Co.  Litt. 

(rf)  Hales  p.  Petit,  Plow. Com.  257.  331  a ;  1  Russ.  9;  n.  (b.) 
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wife  and  not  his  representatives  will  be  entitled  to 
them,  (a)  The  assignment  of  them  to  another  for  a 
valuable  consideration  will  be  held  to  be  a  reduction 
into  possession,  (b)  But  an  assignment  in  bankruptcy 
will  not  amount  to  such  a  reduction  into  possession ;  (c) 
and  according  to  the  opinion  of  the  present  Vice-Chan- 
cellor, (Sir  L.  Shadwell,)  a  particular  assignment 
would  have  no  greater  eflFect.(^  It  is,  however,  very 
humbly  submitted,  after  attentive  consideration  of  the 
subject,  that  this  opinion  is  inconsistent  with  the 
authorities  on  the  point  which  are  referred  to  below. 

Where  a  chose  in  action  belongs  to  a  wife,  and  a  hus- 
band administrator  dies  without  aliening  the  property, 
and  makes  a  will,  and  his  administrator  with  the  will  an- 
nexed takes  out  administration  de  bonis  non  to  the  wife, 
that  administration  may  be  called  in  by  her  next  of 
kin  and  revoked,  the  property  not  being  altered  by  the 
husband,  (e) 

Where  the  wife  before  marriage  has  mortgaged  her 
leasehold  property,  and  her  husband  pays  off  the 
mortgage  out  of  his  own  property,  this  of  itself  is  no 
reduction  into  possession,  so  as  to  give  the  husband 
the  property,  he  having  died  in  the  lifetime  of  his 

wife.C/)- 

A  husband,  with  the  consent  of  his  wife,  may  pledge 
money,  standing  in  the  name  of  the  Accountant-Gene- 

'((/)  Roll.  Ab.  842. ;  Moor.  452 ;  2  (c)    Pierce   ».  Thornly,    2   Sim. 

Vent  141.  167.    But  see  Ripley  v.  Woods,  2 

(b)  Bosvil  V,  Brandcr,  1  P.  Will.  Sim.  165.  Wombwdi  v.    Lavcr,   « 

458.  Ld  Salusbury  v.  Newton,  1  Eden,  Sim.  360. 

371.    Bates  v.  Dandy,  2  Atk.  207,  S.  (d)  Id.  ibid. 

C.  3   Russ.  72  n.  Burnet  v.  Kinasr  (e)  Kinaston   v.  Mills,    2  Ilagg. 

ton,  2  Vern.  401.    Johnson  v.  John-  159,  Appendix, 

son.  1  J.  &  W.  412.   Honner  »,  Mor-  (./*)  Pitt  v.  Pitt,  Turn.  183. 
ton,  3  Russ.  69. 
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ral  of  the  Court  of  Chancery,  in  trust  for  the  separate 
account  of  the  wife,  (a) 

A  settlement  made  upon  the  wife,  in  contempla- 
tion of  marriage  and  in  consideration  of  all  her  fortune, 
will  entitle^  the  representatives  of  the  husband  to  the 
whole  of  the  wife's  chattels,  and  choses  in  action, 
whether  reduced  into  possession  or  not,  although  the 
husband  die  first  ;(&)  but  where  the  provision  for  the  wife 
is  not  made  in  consideration  of  her  fortune,  or  of  only 
a  part  of  it,  the  husband's  interest  will  remain  as  before, 
or  be  modified  only  to  the  particular  extent,  (c) 

Where  personal  estate  is  settled  before  marriage, 
so  that  the  wife,  if  she  survive  her  husband,  shall  have 
the  absolute  property,  or  the  income  of  it,  during  her 
life;  no  deed  executed  by  the  wife^  either  alone  or 
jointly  with  her  husband  during  their  joint  lives,  can 
transfer  or  affect  her  interest  by  survivorship;  nor  will 
a  court  of  equity  take  the  consent  of  the  wife  to  give 
up  her  interest,  (d) 

It  is  now  settled  that  a  husband  cannot  assign  his 
wife's  reversionary  interest  in  a  chose  in  action  even  for 
a  valuable  consideration^  if  he  die  in  her  lifetime  and 
before  the  property  falls  into  possession ;  but  that  the 
wife  will  be  preferred  to  the  assignee,  and  the  wife  is 
not  bound  to  dispute  such  assignment  until  it  falls 
into  possession,  (e)    But  if  the  wife  die  in  his  lifetime, 

(a)  Sansum  v.  Dewar,  3  Russ.  91.  Lee  v.  Muggridge,   1  V.  &  B.  118. 

(b)  Gilb.  Eq.  Rep.  98;  2  Atk.  Jernegan  v.  Baxter,  6  Madd.  8^. 
448.  Ritchie  v.  Broadbent,  2  J.  &  W.  450. 

(c)  Free.  Cha.  63;  Amb.  692;  (e)  Hornby  v,  Lee,  2  Madd.  16. 
Burdon  -v.  Dean,  2  Ves.  jun.  607.  Purdew  v.  Jackson,  1  Russ.  1.  Hon. 
CaiT  V,  Taylor,  10  Ves.  574.  ner  v.  Morton,  3  Rubs*  65.  Watson  v* 

(d)  Fraser  v.  Baillie,  1  B.  C.  C.  Dennis,  3  Russ.90.  Crowder  v.  Stone, 
518.  Che8slynv.Smitb,  8  Ves.  183.  3  Russ.  217.  Pierce  v,  Thomly,  2 
Pkkard  v,  Roberts,  3  Madd.  384.  Sim.  167. 

R   2 
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it  will  pass  to  the  assignees  in  bankruptcy  of  the  hus« 
band,  who  it  seems  would,  in  this  case,  be  preferred 
to  a  prior  particular  assignee,  (a) 

Where  copyholds  belonging  to  the  wife  are  sur- 
rendered, she  must  be  separately  examined;  which  is 
equivalent  to  a  fine  of  freeholds  ;  and  a  surrender  of 
copyholds  by  a  feme  covert  with  her  husband's  assent, 
she  having  been  first  separately  examined  by  the 
steward^  is  good  without  any  special  custom  to  war*' 
rant  it,  notwithstanding  the  husband  does  not  join  in 
^he  surrender,  (b) 

If  a  married  woman  is  entitled  to  an  annuity  by  way 
of  rent  charge,  granted  out  of  a  freehold  interest, 
either  in  fee  or  in  tail,  or  for  her  own  life  or  the  life  of 
another  person,  she  and  her  husband  must  levy  a  fine 
3ur  conuzance  de  droit  come  ceo,  S^c.,  or  sur  concesserunt, 
in  order  to  alien  it ;  or  they  should  join  in  a  fine  of  the 
lands  out  of  which  the  rent  charge  issues,  with  a 
declaration  that  the  fine  was  levied  with  the  intent  to 
bar  the  rent-charge,  (c)  So  if  the  husband  and  wife 
join  in  a  recovery  of  the  land  out  of  which  the  rent 
issues,  it  will  extinguish  the  rent  (d) 

If  the  rent-charge  be  a  chattel  interest,  as  for  years 
determinable  on  a  life  or  lives,  a  fine  is  unnecessary, 
as  the  husband  alone  may  convey  or  release  it.  So  if 
a  married  woman  be  entitled  to  an  annuity,  granted 
for  life  or  lives  out  of  a  chattel  real,  whether  it  be 
limited  to  her  heirs  or  her  executors,  it  seems  that  a 
fine  is  unnecessary,  (e) 


(a)  Ripley  v.  Woods,  d  Sim.  165.  see  Plow.  Com.  435  (g). 

(b)  Scamon  v.  Maw,  3  Bing,  dta  (d)  1  Prest.  Conv.  6* 

(c)  Heliot  V.  Sanders,  Cro.  Jac.  (e)  See  Butt's  case,  7  Co.  S5  a ;  1 
699.  Taylor  v.  Shaw,  Carter,  24.  By th.  Conv.  6 18. 639,  Stewart's  edit 
Whitfield  V.  Fausset,  1  Ves.  390 ;  but 
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An  opinion  has  sometimes  been  entertained  that 
when  a  feme  executrix  has  an  estate  pur  auter  vie  in 
her  character  of  executrix,  the  estate  may  be  aliened 
by  her  and  her  husband  without  a  fine.  But  the 
opinion  is  questionable,  and  cannot  safely  be  acted 
upon,  (a) 

So  where  trustees  hold  copyholds  for  the  life  of  a 
married  woman,  they  are  sometimes  considered  as  her 
personal  estate,  and  that  she  and  her  husband,  or  that 
her  husband  alone,  may  alien  them  by  deed.  But 
unless  there  be  an  express  trust,  converting  the  realty 
into  personalty,  a  married  woman  has  an  interest  in 
the  copyhold  itself  as  realty,  which  cannot  be  barred 
or  aliened  by  the  act  of  her  husband,  or  of  the  hus- 
band and  wife,  except  in  the  same  mode  in  which 
they  might  have  transferred  a  legal  estate  in  the  same 
tenement 

Where  the  lands  were  the  wife's,  and  it  appears  by 
the  abstract  that  in  a  deed  dated  above  sixty-  years 
ago  there  was  a  covenant  to  levy  a  fine,  but  on  search 
no  fine  can  be  found,  the  title  is  frequently  accepted 
on  the  ground  that  as  sixty  years  have  elapsed  no  writ 
of  right  could  be  maintained  by  the  wife,  if  living,  or 
by  her  heirs.  But  although  there  may  be  a  bar  to  the 
remedy  by  a  writ  of  rights  there  may  still  be  a  remedy 
by  entry  or  by  writ  of  entry,  {b) 

A  woman  seised  in  special  tail,  ex  provisione  viri^  is 
for  some  purposes  considered,  with  reference  to  her 
powers  of  alienation,  as  a  tenant  for  life,  as  she  can- 
not bar  the  entail  without  the  concurrence  of  the  issue 
or  the  person  in  remainder  or  reversion,  (c) 

(a)  See  1  Sch.  &  Lef.  390 ;  1  Piest.         (6)  1  Prest.  Abs.  366, 367. 
Abs.  435.  (c)  11  Hen.  VII.  c.  3Q. 
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But  where  the  estate  tail  was  general,  with  remainder 
to  a  stranger  in  fee,  it  is  doubtful  whether  she  may  not 
bar  the  entail,  although  it  was  given  her  by  her  hus- 
band«  {a)  And  an  estate  in  fee  is  clearly  not  within 
the  statute,  (bi) 

As  a  general  rule  a  married  woman  cannot  make  a 
deed  or  enter  into  a  contract^  except  as  before  men- 
tioned, but  in  certain  cases  she  may  contract.  Thus 
where  a  complete  separation  has  taken  place  between 
her  and  her  husband,  by  the  husband  leaving  the 
realm,  and  his  wife  being  thereby  deprived  of  his  pro- 
tection and  support,  and  no  longer  subject  to  his  con- 
troul ;  as  if  he  abjure  the  realm,  or  be  banished  for 
life ;  (c)  or  it  seems  if  he  be  transported  even  for  a 
limited  period;  (d)  or  if  he  remain  abroad  beyond 
the  period  to  which  his  sentence  of  transportation  was 
limited.  In  all  these  cases  it  would  seem  a  feme 
covert  may  enter  into  and  perfect  a  coatract  as  well  of 
her  real  as  her  personal  property. 

It  was  formerly  held  that  if  a  feme  covert  lived 
apart  from  her  husband,  and  had  a  fixed  and  sepa- 
rate maintenance,  she  might  contract  as  a  feme 
sole;  (e)  but  this  rule  is  now  altered,  and  a  feme  co- 
vert will  have  no  power  to  contract  under  such  cir- 
cumstances. (/) 

So  it  seems  that  if  a  personal  annuity  for  life  or 


(a)  Foster  v.  Pitfal,  Cro.  Eliz.  8.  4  Esp.  27. 

(6)  lb.  (e)  Corbet  v,  Poelnitz,  1 T.  R.  5. 

(c)  Co.   Litt.    139  b,    133  a ;    1  (/)  Gilchrbt  v.  Brown,  4  T.  R. 

Salic.  116.    JewsoQ  v.  Read,  Lofit  766.     EUah  v.  Leigh,  5  T.  R.  679. 

134.  Mai-shall  v.  Rutton,    8  T.   R.  545. 

{(£)  SpaiTow  V.  Camitberft,  cit.  2.  Ewers  v.  HattOD,  3  Esp.  255. 
W.  Bla.  1197.    Carrol   o.   Bkixow, 
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lives  be  limited  to  a  married  woman,  her  executorsv 
&c.,  a  fine  would  not  be  necessary,  (a)  But  if  a  per^ 
sonal  annuity  for  life  or  in  fee  be  limited  to  a  married 
woman  and  her  heirs,  it  seems  that  a  fine  would  be  ne^ 
cessary,  although  it  has  been  said  that  a  fine  cannot  be 
levied  of  an  annuity,  (b) 

When  a  feme  covert  is  entitled  to  any  interest  in  an 
estate,  per  outer  vie^  she  cannot  transfer  it  except  by 
fine«  (c) 

If  a  husband  enter  into  a  contract  for  the  iale  of  his 
wife's  estate,  and  dies,  it  seems  doubtful  whether 
the  wife  can  enforce  the  contract  against  the  pur-^ 
chaser,  (d) 

Where  husband  and  wife  conveyed  to  trustees  an 
estate,  of  which  her  father  was  seised  in  fee-simple^ 
and  afterwards,  in  the  father's  lifetime,  levied  a  fine  to 
the  uses  of  the  settlement,  and  the  father  afterwards 
died,  leaving  the  wife  and  her  sister  his  co-heiresses ; 
it  was  held  that  the  wife's  moiety  of  the  estate  became 
subject  to  the  uses  of  the  settlement,  by  reason  of  the 
fine  creating  an  estoppel  against  the  husband  and 
wife,  and  all  persons  claiming  under  them,  (e) 

If  a  woman  possesses  land  during  three  months 
whilst  she  continues  sole,  and  her  husband  possesses 
it  afterwards  for  forty  ye^rs,  it  is  evidence  of  title  in 
the  heir  of  the  wife,  sufficient  to  rebut  the  inference  of 
seisin  in  the  father  of  the  wife,  grounded  upon  his 
prior  possession,  it  appearing  that  the  son  and  heir 


(a)  See  1  Byth.  Conv.  628,  Stew-  SOI,  ed.  Pickering;  Co.  Litt.  144  b; 

art*s  edition.  9  Bytb.  Conv.  339,  Stewart's  edit. 

(6)  Touch,  by  Preston,  11 ;  6  Cru.         (c)  1  Prest.  Abs.  435. 
Dig.  152,  second  edition ;    2  Roll.  (d)  Humphreys  t;.  Hollis^  Jac.  76. 

Abr.  15.  (g)  pi.  1 ;  1  Prest.  Conv.         (c)  Helps  v.  Hereford,  9  B.  &  A. 

270;    F.  N.  B.  152;   Finch'i  Law,  242. 
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of  the  father  lived  in  the  immediate  neighbourhood 
during  the  occupation  of  the  husband,  (a) 

By  an  act  of  the  last  session,  1  Wm.  IV.  c.  65| 
some  important  provisions  are  made  respecting  the 
property  of  married  women,  which  it  will  be  proper  here 
to  mention.  Where  any  person,  (A)  being  a  feme 
covert,  shall  be  entitled,  by  descent  or  surrender  to  the 
use  of  a  last  will,  or  otherwise^  to  be  admitted  tenant  of 
any  copyhold  lands,  such  person,  by  her  attorney, 
shall  appear  at  one  of  the  three  next  courts  of  the 
manor  of  which  the  lands  are  holden,  and  shall  then 
offer  herself  to  the  lord  or  his  steward  to  be  ad- 
mitted tenant  thereof^;  to  make  which  appearance 
and  to  take  such  admittance,  such  attorney  shall  be 
and  is  thereby  authorized;  and  by  sec.  3,  (c)  femes  co- 
vert are  authorized  by  writing,  under  their  hands 
and  seals,  to  appoint  an  attorney  for  that  purpose ;  (d) 
and  in  default  of  such  appearance,  the  lord  or  his 
steward  may  appoint  an  attorney,  and  by  such  attor- 
ney admit  every  such  feme  covert,  and  impose  such 
fines  as  might  have  been  legally  imposed,  (e) 

By  sec.  6,  (/)  the  mode  of  demanding  the  fines  is 
specified ;  and  it  is  enacted,  that  if  they  are  not  paid, 
the  lord  may  enter  and  receive  the  rents  and  profits  of 
the  copyholds  till  he  is  satisfied ;  for  which  rents  and 
profits  the  lord  is  to  account  yearly,  and  (g)  to  deli- 
ver up  possession  of  the  lands  on  satisfaction  of  the 
fines.  And  by  sec.  8,  husbands  paying  the  fines 
may  reimburse  themselves  out  of  the  rents  of  the 

(a)  Doe  d.  Carr  v.  fiillyanl^  3  Man.  (d)  s.  4. 

&Ky.  111.  (f)8.  5. 

(fi)  »4  2.  (/)  Re-enacting  second  section  of 

(c)  Re-enacting  9  Geo.  I.  c.  29,  the  9Gep.  I.  c.  29. 

8.  1.  (g)  8.  7. 


PERSONS  UNDER  LEGAL  DISABILITY.  249 

copyholds.  By  sec,  9,  it  is  provided  that  there  shall 
be  no  forfeiture  of  the  copyhold  lands  on  the  non* 
appearing  or  refusing  to  pay  the  fines.  And  by  sec. 
10,  fines  not  warranted  by  the  custom,  may  be  con- 
troverted. 

By  sec.  11,  (a)  femes  covert  (being  first  secretly 
examined)  may  appoint  an  attorney  for  the  purpose  of 
surrendering  copyholds  or  lands  in  ancient  demesne, 
of  which  a  common  recovery  shall  be  proposed  to  be 
suffered,  and  do  all  other  necessary  acts  for  sufiering 
the  recovery.  (A) 

By  sec.  12,  (c)  femes  covert  who  shall  become  en- 
titled to  any  lease  or  leases  for  lives«  or  any  person  on 
her  behalf,  may  apply  to  the  Court  of  Chancery  by 
petition  or  motion  in  a  summary  way,  and  may  be 
enabled,  by  the  order  of  the  court,  by  deed  or  deeds, 
to  surrender  such  leases,  and  take  a  new  lease  or  leases 
of  the  premises  comprised  therein,  which  lease  or 
leases  shall  be  held  upon  the  same  uses  and  trusts 
as  the  old  lease  or  leases,  (d) 

By  sec.  16,  (c)  where  femes  covert  might,  in  pursu- 
ance of  any  covenant  or  agreement,  if  not  under  disabi- 
lity, be  compelled  to  renew  any  lease,  such  feme  covert 
insiy,  by  the  direction  of  the  Court  of  Chancery,  to  be 
signified  by  an  order  to  be  made  in  a  summary  way  upon 
the  petition  of  such  feme  covert,  or  of  any  person 
entitled  to  such  renewal^  accept  of  a  surrender  of 
such  lease,  and  make  a  new  lease  of  the  premises 
comprised  in  such  leases,  for  such  term  as  the  court 


(a)  Re-enacting  47  Geo.  III.  c.  8.  (c)  Re-enacting  29  Geo.  II.  c.31. 
s.  3,  and  extending  also  to  lands  in  s.  1. 

ancient  demesne.  (d)  s.  15. 

(b)  See  also  ^  Geo.  III.  c.  80.  (e)  Re-enacting  11  Geo.  III.  c.  33. 
s.  1.  s.  1. 
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shall  direct.  And  by  sec.  ^l,  all  fines,  premiums, 
and  sums  of  money  which  shall  be  received  or  paid 
on  account  of  the  renewal  of  any  lease,  after  a  deduc* 
tion  of  all  expenses,  shall  be  paid  to  such  person  or  in 
such  manner  as  the  court  shall  direct,  for  the  benefit  of 
the  feme  covert 

By  another  act  of  the  last  session,  (a)  it  is  enacted, 
that  where  any  feme  covert  would  be  a  trustee,  mort- 
gagee, heir,  or  executor,  within  the  provisions  of  this 
act,  if  she  were  an  infant  or  lunatic,  or  out  of  the  ju- 
risdiction or  not  amenable  to  the  process  of  the  Court 
of  Chancery  or  Exchequer,  or  had  refused  or  neg- 
lected to  execute  or  make  such  conveyance,  transfer, 
receipt,  or  payment  as  thereinbefore  is  mentioned, 
and  the  concurrence  of  her  husband  shall  be  necessary 
in  any  conveyance,  transfer,  receipt,  or  payment,  which 
ought  to  be  made  or  executed  by  her  as  such  trustee, 
mortgagee,  heir  or  executor,  then  and  in  any  such  case 
such  husband,  whether  under  any  disability  or  not, 
shall  be  and  be  deemed  to  be  a  trustee  within  the 
meaning  of  this  act. 

We  may  now  make  a  few  remarks  on  the  title  to 
a  wife's  separate  property. 

Where  property  is  settled  on  a  married  woman 
without  any  restraint  upon  its  alienation,  she  may 
convey  it  in  equity  in  the  same  manner  as  if  she  were 
a  feme  sole;  (6)  but  she  cannot  dispose  of  it  by  will, 
except  under  a  power,  (c)    It  was  thought  indeed,  at 

(a)  1  Will.  IV.  c.  60.  s.  19.    See  v.  Brown,  2  Cair.  &  Pay.  69.   Acton 

ante,  p.  164.  v.  White,  1  Sim.  &  Stu.  429.    Glyn 

(fi)  Hulme  V.  Tenant,  1 B.  C.  C.  16.  v.  Baster,  1  Yo<  8c  Jer.  Se9. 

Essex  V,  Atkins,  14  Ves.  542.    Fran*  (c)  Doe  d,  Stevens  and  Dumee  v. 

cis  V.  Wigzel),  1  Madd.  261.    Jack-  Scott,  1  Moo.  &  Pay.  917;  4Bing. 

son  V.  Uobhouse,  2  Meriv.  487.  Dean  505.  S.  C. 
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one  time,  that  a  fine  or  recovery  was  necessary  to 
convey  the  separate  estate  in  fee  of  a  married 
woman ;  (a)  but  it  is  now  established,  that  neither  is 
necessary ;  (b)  for  a  right  in  a  feme  covert  to  dispose 
by  deed  or  will  is  incident  to  a  trust  for  her  separate 
use. (c) 

But  the  transaction  must  be  a  band  Jide  one,  and  no 
unfair  advantage  must  be  taken  of  her,  or  the  transac-* 
tion  will  be  set  aside ;  {d)  and  any  circumstance  by 
which  it  would  appear  that  the  husband  has  exercised 
any  undue  influence  in  the  transaction,  will  vitiate  it. 

In  conveying  the  property  of  a  married  woman,  it 
will  of  course  be  proper  to  employ  the  particular  in- 
strument, if  any,  specified  in  the*  power;  but  if  ano« 
ther  instrument  be  employed,  it  will,  it  seems,  bind 
her  property  in  equity,  (e)  So  also  she  may  charge 
her  separate  estate  by  any  written  instrument.  (/) 

But  of  course  where  her  power  of  alienation  is  re- 
strained by  the  deed  or  will  settling  the  property  on 
her,  she  will  have  no  power  to  convey  it  away  or 
charge  it.  (jg)     But  where  property  is  settled  to  the  sCt 


(a)  Fearae's  Post.  SSO,  Sand.  Us. 
&:Tr.  345;  2  Rop.  Husb.  &Wife^ 
184. 

{h)  Bumaby  v.  Griffin,  3  Ves.  ^^6 ; 
and  see  Conipton  v.  Collinson,  1  H. 
B.  934.  Penne  v.  Peacock,  Ca. 
temp.  Talb.  41.  Ripon  v,  Dawding^ 
Amb.  565.  Wrigbt  v,  Cadogan, 
S  Eden,  «39.  S.  C. ;  Amb.  468. 
Driver  v.  Ibompson,  4  Tumt.  944. 

(c)  Francis  v.  Wigzell,  ubi  tup. 
Peacock  v.  Monk,  3  Ves*  190.  Roach 
9.  Haynes>  8  Ves.  569. 

(d)  Parkes  v.  White^  11  Ves.  388. 
And  see  Grigby  v.  Cox,  1  Ves.  517. 
Dalbiac  v.  Dalbiac,  16  Ves.  116. 


(e)  Holme  v.  Tenant,  1  Bro.  C.  C. 
16;  3  Dick.  560,  S.  C.  Socket  t 
Wray,  4  B.  C.  C.  483.  Heatly  17^ 
Thomas,  15  Ves.  596.  Stuart  v.  Ld. 
Kiritwall,  3  Madd.  387.  But  see 
Spirfing  V.  Rochfort,  8  Ves.  175^ 
Nantes  v.  Corrock,  9  Ves.  188.  Fran» 
cis  V.  Wigzell,  vbi  tup,  Jackson  v* 
Hobhouse,  3  Meriv.  487. 

(/)  See  Greatly  v.  Noble,  3  Madd. 
79. 94. 

(g)  Watson*s  case,  11  Ves.  381; 
4  B.  C.  C.  483.  Brandon  v.  Robin^ 
son,  18  Ves.  434.  Jackson  o.  Hob- 
bouse,  3  Meriv.  487.  Ritchie  v. 
Broadbent,  3  J.  &  W.  456. 
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parate  use  of  a  married  woman,  with  a  clause  against 
anticipation,  the  restraint  will  cease  on  her  husband's 
death,  {a) 

Where  afenie  covert^  having  separate  property, 
joins  in  a  security  for  money  advanced  to  her  hus- 
band, the  court  acts  upon  it,  not  as  an  agreement  to 
charge  her  separate  property,  but  as  an  equitable  ap- 
pointment under  the  settlement,  to  be  satisfied  from 
the  rents  and  profits  of  that  property,  and  not  by  sale 
or  mortgage  ;  and  the  death  of  the  husband  after  the 
filing  of  the  bill,  and  before  the  hearing,  makes  no  dif- 
ference. If  in  such  a  case  the  feme  covert  insists 
upon  the  increase  of  undue  influence  by  the  husband, 
she  must  prove  it.  (&) 


III.    TITLES   UNDER  IDIOTS,  LUNATICS,  AND  PERSONS 

OF  UNSOUND  MIND. 

Idiots  cannot  make  a  valid  deed,  or  pass  any 
estate  or  interest  in  their  property,  and  their  deeds 
are  absolutely  void,  (c) 

Lunatics  are  equally  disqualified  as  idiots  while 
labouring  under  madness ;  but  during  their  lucid  in- 
tervals they  may  act  as  other  persons.  But.  a 
title  derived  through  a  lunatic  is  always  to  be  re- 
ceived with  great  caution,  because  it  will  be  incum- 
bent on  the  person  claiming  under  the  deed  to  prove 
that  it  was  executed  during  a  lucid  interval,  {d) 

If  fines  are  levied  or  recoveries  suffered  by  an 

k 

(a)  Barton  V.  Briscoe,  lJac.603.  SBro.  C.C.  441;  9  Ves.  611.    Ex 

(h)  Field  V.  Sowle,  4  Russ.  US.  parte  Holyland,  \  1  Ves.  10.     White 

(c)  Thomson  v.  Leach,   3    Mod.  v.  Wilson,  13  Ves.  88 ;  Co.  Utt  S4€ 

S.  C.  301.  b,  n.  1. 
{d)  Attorney  General  t).  Parnther, 
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idiot  or  a  lunatic^  and  are  levied  or  suffered  by  the 
idiot  or  lunatic,  in  person,  they  cannot  be  impeach- 
ed, (a) 

Persons  who  have  not  the  usual  inlets  of  under^ 
standing,  as  persons  born  deaf,  dumb,  and  blind,  are 
considered  as  incapable  of  conveying  their  property  to 
another,  (b) 

By  a  late  act,  (1  Wm.  IV.  c.  60,)  certain  provisions 
are  made  respecting  trust  and  mortgage  estates  being 
vested  in  lunatics ;  (c)  and  sec.  20  enacts,  that  the  pro- 
visions thereinbefore  contained  for  obtaining  convey- 
ances from  any  person  being  lunatic,  shall  extend  to 
and  include  all  persons  being  lunatic,  who,  by  force  of 
any  law  for  payment  of  debts  out  of  real  estate,  would 
or  thereafter  might  be  compellable  to  convey  any  land 
if  of  sound  mind. 

By  the  29  Geo.  II.  c.  31,  the  committees  of  idiots 
and  lunatics  might  make  surrender  of  leases  for 
the  purpose  of  renewing  the  same;  and  by  the  36 
Geo.  III.  c.  90,  stocks  standing  in  the  names  of  luna- 
tic trustees  might  be  transferred  by  their  committees. 

But  before  these  acts  could  be  called  into  operative 
force,  there  must  have  been  a  commission  of  lunacy 
sued  out,  and  the  person  must  have  been  found  a  lu- 
natic ;  (d)  and  a  person  found  a  lunatic  by  the  laws  of 
a  foreign  state,  is  not  a  lunatic  within  this  act.  (e)  By 
an  act  of  the  last  session,  (/)  these  acts,  and  several 
others  on  the  same  subject,  are  repealed,  and  many 
important  provisions  are  made  respecting  the  rights 
and  powers  of  lunatics  and  persons  of  unsound  mind. 

(a)  Mansfield's  case,  13  Co.  124.  (d)  See  3  Ves.  jun.  587. 

Hugh  Lewing's  case,  10  Co.  42  b ;   1  (e)  Sylva  v.  Da  Costa,  8  Ves.  316 ; 

Prest.  Abs.  331.  but  see  S  Ves.  jun.  588. 

{b)  Perk.  Grant,  25.  (/)  1  Wm.  IV.  c.  65. 

(c)  See  ante,  p.  164. 
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These  it  will  be  proper  to  mention  at  some  length,  and 
to  show  where  the  clauses  are  merely  re-enactments 
of  clauses  in  former  acts,  and  where  they  are  fresh 
enactments. 

S€;c.  3  enacts,  that  where  any  person,  being  lunatic, 
is,  or  shall  be  entitled,  by  descent  or  surrender,  to  the 
use  of  a  last  will,  or  otherwise  to  be  admitted  tenant  of 
any  copyhold  lands^  such  person,  by  the  committee  of 
his  estate,  shall  appear  at  one  of  the  three  next  courts 
which  shall  be  kept  (for  the  keeping  whereof  the  \isual 
notice  shall  be  given)  for  the  manor  whereof  such 
landa  shall  be  parcel,  and  shall  offer  himself  to  the  lord 
or  his  steward  to  be  admitted  tenant  thereof;  to  make 
which  appearance  and  to  take  which  admittance  in 
behalf  of  such  lunatic,  such  committee  is  authorized. 

Sec.  6  enacts,  that  in  default  of  such  appearance  of 
the  lunatic  by  his  committee,  and  of  acceptance  of 
such  admittance  as  aforesaid,  the  lord  or  his  steward, 
after  such  three  courts  have  been  holden  for  such 
manor,  may  appoint  a  fit  person  to  be  attorney  fi>r 
every  such  lunatic  for  that  purpose  only,  and  by  such 
attorney  admit  every  such  lunatic  to  the  said  land,  and 
impose  a  proper  fine. 

Sec.  6  provides  the  mode  in  which  such  fines  may 
be  demanded,  and  enacts,  that  if  the  fine  is  not  paid, 
the  lord  may  enter  and  receive  the  rents  and  profits  of 
the  copyholds  till  he  is  satisfied,  and  that  the  lord  must 
account  yearly  for  the  same,  and,  (a)  on  satisfaction  of 
such  fines,  must  deliver  up  possession  of  such  lands. 

Sec.  8  enacts,  that  committees  paying  to  the 
lord  of  any  manor  the  fine  legally  imposed  upon 
such  admittance,  and  the  costs  and  charges  of  such 
lord,  may  enter  upon  and  enjoy  the  lands,  and  take 

(it)  9.  7. 
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the  rents  and  profits  thereof,  until  such  committees 
shall  be  fully  reimbursed. 

Sec.  9  enacts,  that  no  lunatic  shall  forfeit  any  copy- 
bold  land  for  his  neglect  or  refusal  to  come  to  any  court 
and  to  be  admitted  thereto,  nor  his  omission  to  pay 
any  fine  imposed  on  his  admittance;  and  sec.  10. 
enacts,  that  fines,  not  warranted  by  custom,  &c.  may 
be  controverted. 

Sec  13  (a)  enacts,  that  where  any  lunatic  shall 
become  entitled  to  any  lease  or  -leases,  the  com- 
mittee of  the  estate  of  such  person  may  apply 
to  the  Lord  Chancellor  by  petition  or  motion  in  a 
summary  way,  and  such  committee  may,  by  deed  or 
deeds^  in  the  place  of  such  lunatic,  surrender  such 
lease  or  leases,  and  accept  in  the  name  and  for  the 
benefit  of  such  lunatic  one  or  more  new  leases  of  the 
premises  comprised  in  such  lease  or  leases  surrendered 
by  virtue  of  this  act,  for  such  term  as  the  Lord  Chan- 
cellor shall  direct. 

Sees.  14  &  16(A)  enact,  that  the  charges  attending 
renewal  are  to  be  charged  on  the  estates,  as  the  court 
shall  direct,  and  that  the  new  leases  are  ta  be  to  and 
upon  the  same  uses  and  trusts  as  the  old  leases. 

Sec.  19(c)  enacts,  that  where  any  lunatic  shall  be 
entitled,  or  has  a  right,  '*  or  in  pursuance  of  any  cove* 
nant  or  agreement  might,  if  not  under  disability,  be 
compelled  to  renew  any  lease,"  the  committee  of  the 
estate  of  such  lunatic  in  the  name  of  such  lunatic,  by 
the  direction  of  the  Lord  Chancellor^  may  accept  of  a 
surrender  of  such  lease,  and  execute  to  any  person  a 
new  lease  of  the  premises  comprised  in  such  lease  for 

(a)  Re-eDacting  29  Geo.  II.  c.  81-      c.  31.  8S.  2  &  S. 

s.  1.    ^  (c)  Re-enacting  the  11  Geo.  Ill, 

(b)  Re>enacting  the  29  Geo.  II.     c,  20.  s.  1. 
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such  term  as  the  Lord  Chancellor  shall  direct;  *'  and 
this  provision  shall  ej^tend  as  well  to  cases  where  the 
lunatic  shall  not  be  compellable  to  renew,  but  it  shall 
be  for  his  benefit  to  do  so,  as  to  cases  where  a  renewal 
might  be  effectually  enforced  against  the  lunatic,  if  of 
sound  mind." 

Sec.  20  enacts,  that  fines  shall  be  paid  before  re- 
newals and  counterparts  are  executed ;  and  sec.  21  (a) 
enacts/that  all  fines  and  sums  of  money  which  shall  be 
paid  or  received  on  account  of  such  renewal,  shall  be 
paid  to  the  committee,  to  be  applied  for  the  benefit  of 
such  lunatic  in  such  manner  as  the  Lord  Chancellor 
shall  direct ;  and  on  the  death  of  such  lunatic  all  such 
sums  of  money,  or  so  much  thereof  as  shall  remain 
unapplied  for  the  benefit  of  such  lunatic  at  his  death, 
shall,  as  between  the  representatives  of  the  real  and 
personal  estates  of  such  lunatic,  be  considered  as  real 
estate,  unless  such  lunatic  shall  be  tenant  for  life 
only  ;  and  then  the  same  shall  be  considered  as  per- 
sonal edtate. 

Sec.  23  {b)  enacts,  that  where  any  lunatic  is  seised 
or  possessed  of  any  land,  either  for  life  or  for  some 
other  estate,  with  power  of  granting  leases  and  taking 
fines,  such  power  of  leasing  may  be  executed  by  his 
committee  under  the  direction  of  the  Lord  Chancellor; 
and  sec.  24.  (c)  enacts,  that  when  any  lunatic  shall  be 
seised  or  possessed  of  any  land  in  fee  or  in  tail,  or  to 
any  leaseholds  for  an  absolute  interest,  and  it  shall 
appear  to  be  for  the  benefit  of  such  person  that  a  lease 
or  under-lease  should  be  made  of  such  estates  for 
terms  of  years,  for  encouraging  the  erection  of  buildings 

(a)  Re-enacting  11  Geo.  III.  c.  20.      s.  3. 
8.  3.  (c)  Re-enacting  43  Geo.  III.  c.  75. 

{b)  Re-enacting  43  Geo.  III.  c.  75.     8.  4. 
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thereon,  or  for  repairing  buildings  being  thereon,  or  for 
farming  or  other  purposes,,  the  Lord  Chancellor  may 
direct  the  committee  of  the  estate  of  such  lunatic  to 
make  such  lease  for  such  term  and  in  such  manner 
as  the  Lord  Chancellor  shall  direct. 

Sec.  25  repeals  so  much  of  the  1  Geo.  L  c.  10.  s.  9, 
as  enacts  that  the  agreements  of  guardians  on  behalf  of 
idiots  under  their  guardians,  shall  be  as  effectual  to  all 
intents  and  purposes  as  if  the  idiots  had  been  of  sound 
mind ;  and  sec.  26  enacts,  *'  that  the  committee  of  the 
estate  of  any  lunatic,  with  the  approbation  of  the  Lord 
Chancellor,  to  be  signified  by  an  order  to  be  made  on 
the  petition  of  such  committee  in  a  summary  way,  may 
enter  into  any  agreement  for  or  on  behalf  of  such  lunatic, 
which  the  guardian  of  an  infant  might  have  entered 
into^  for  or  on  behalf  of  such  infant,  by  virtue  of  the 
said  last  recited  act,  if  the  same  had  not  been  re« 
pealed." 

Sec.  27  enacts^  **  that  when  any  person  who  shall 
have  contracted  to  sell,  mortgage,  let,  divide,  exchange, 
or  otherwise  dispose  of  any  land,  shall  afterwards  be« 
come  lunatic,  and  a  specific  performance  of  such  con-* 
tract,  either  wholly  or  so  far  as  the  same  shall  remain 
to  be  performed,  shall  have  been  decreed  by  the  Court 
of  Chancery,  either  before  or  after  such  lunacy,  it 
shall  be  lawful  for  the  committee  of  the  estate  of  such 
lunatic,  in  the  place  of  such  lunatic,  by  the  direction 
of  the  Lord  Chancellor,  to  be  signified  by  an  order  to 
be  made  on  the  petition  of  the  plaintifi^  or  any  of  the 
plaintiffs  in  such  suit,  to  convey  such  land,  in  pur* 
suance  of  such  decree,to  such  pierson  and  in  such  manner 
as  the  said  Lord  Chancellor  shall  direct ;  and  the 
purchase-money,  or  so  much  thereof  as  remains  un- 
paid^ shall  be  paid  to  the  committee  of  such  lunatic." 
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Sec.  28  (a)  enacts,  that  the  Lord  Chancellor  may 
order  the  estates  of  lunatics  to  be  sold,  or  charged  by 
way  of  mortgage,  or  otherwise  disposed  of  as  shall  be 
deemed  most  expedient  for  raising  money  for  payment  of 
the  debts  or  engagements  of  such  lunatic,  the  discharge 
of  any  encumbrances  on  his  estates,  and  the  costs  of 
obtaining  the  commission  of  lunacy,  or  for  any  other 
purposes  which  the  Lord  Chancellor  shall  direct,  and 
the  monies  arising  from  such  sale  shall  be  disposed  of 
accordingly ;  and  sec.  29  (b)  enacts^  that  the  surplus 
of  monies  so  raised,  shall  be  of  the  same  nature,  and 
shall  be  upon  the  same  trusts,  and  liable  to  the  same 
charges,  as  the  estate  out  of  which  it  is  raised- 
Sec.  30(c)  enacts,  that  nothing  in  this  act  shall 
subject  the  estates  of  lunatics  to  any  other  debts 
than  they  were  subject  to  before  the  passing  of  the 
act. 

Sec.  33  (d)  enacts,  that  where  any  stock  shall  be 
vested  in  any  person  being  lunatic,  who  shall  be  bene- 
ficially entitled  thereto,  or  shall  be  standing  in  the 
name,  or  vested  in  any  person,  being  committee  of  the 
estate  of  a  person  found  lunatic,  in  trust  for,  or  as  part 
of  bis  property,  *'and  such  committee  shall  have  died 
intestate,  or  shall  himself  become  lunatic,  or  shall  be 
out  of  the  jurisdiction  of,  or  not  amenable  to,  the  pro- 
cess of  the  Court  of  Chancery,  or  it  shall  be  uncertain 
whether  such  committee  be  living  or  dead,  or  such 
committee  shall  neglect  or  refuse  to  transfer  such 
stock,  and  to  receive  and  pay  over  the  dividends  there- 
of to  a  new  committee,  or  as  he  shall  direct,  for  the 

(a)  Re-enactiDg  43  Geo.  III.  c.  75.  (c)  Re-enacting  4S  Geo.  III.  c.  75. 

s.  1.  (rf)  Re-enacting  6  Geo.  IV.  c.  74. 

(6)  Re-enacting  9  Geo.  IV.  c.  78;  s.  13. 
and  see  43  Geo.  III.  c.  75.  s.  2. 


PERSONS    UXD£R    LEGAL    DISABILITY.         259 

space  of  fourteen  days  next  after  a  request  in  writing 
for  that  purpose  shall  have  been  made  by  any  new 
committee,  then,  and  in  every  or  any  such  case,  it 
shall  be  lawful  for  the  Lord  Chancellor,  upon  the 
petition  of  the  committee  of  the  estates  of  the  person 
being  lunatic,  or  of  the  person  reported  by  the  Master 
to  whom  the  matter  is  referred^  as  a  proper  person  to 
be  such  committee,  although  such  report  shall  not 
have  been  confirmed,  to  direct  such  person  as  such 
Lord  Chancellor  shall  think  proper  to  appoint  for  that 
purpose,  to  transfer  such  stock  to  or  into  the  name 
of  any  new  committee,  or  into  the  name  of  the  Ac- 
countant-General  of  the  said  court,  or  otherwise,  and 
also  to  receive  and  pay  over  the  dividends  thereof,  or 
such  sum  or  sums  of  money,  in  such  manner  as  such 
Lord  Chancellor  shall  think  proper ;  and  such  trans* 
fers  and  payments  shall  be  valid  and  efiectual  to  all 
intents  and  purposes  whatsoever." 

By  sec.  34  it  is  '*  further  enacted,  that  where  any  stock 
shall  be  standing  in  the  name  of,  or  vested  in,  any  person 
residing  out  of  England,  it  shall  be  lawful  for  the  Lord 
Chancellor,  upon  petition  and  proof  being  made  to  his 
satisfaction,  that  such  person  has  been  declared  lunatic, 
and  that  his  personal  estate  has  been  vested  in  a  curator 
or  other  person  appointed  for  the  management  thereof, 
according  to  the  laws  of  the  place  where  such  person 
shall  reside,  to  direct  any  person  whom  such  Lord 
Chancellor  shall  think  proper  to  appoint  for  that  pur- 
pose, to  transfer  such  stock,  or  any  part  or  parts  there- 
of, into  the  name  of  any  such  curator  or  other  person 
as  aforesaid,  or  otherwise,  and  also  to  receive  and  pay 
over  the  dividends  thereof,  as  such  Lord  Chancellor 
shall  think  fit ;  and  that  such  transfers  and  payments 

s2 
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shall  be  valid  and  effectual  to  all  intents  and  pur- 
poses whatsoever." 

And  by  sec.  35  it  is  enacted,  *'  that  the  Court 
of  Chancery  or  Lord  Chancellor,  may  order  the  costs 
and  expenses  of  and  relating  to  the  petitions,  orders, 
directions,  conveyances,  and  transfers,  to  be  made 
in  pursuance  of  this  act,  or  any  of  them,  to  be 
paid  and  raised  out  of  or  from  the  lands  or  stock, 
or  the  rents  or  dividends  in  respect  of  which  the 
same  respectively  shall  be  made^  in  such  manner 
as  the  said  court  or  Lord  Chancellor  shall  think 
proper." 

It  will  be  necessary  to  notice  shortly  some  of  the 
cases  which  were  decided  on  the  sections  of  the  re- 
pealed acts,  and  which  equally  apply  to  the  enactments 
just  stated. 

A  lease  renewed  for  the  benefit  of  the  lunatic's 
estate  ought  to  be  granted  to  the  committee,  if  the 
lease  existing  at  the  time  of  the  lunacy  was  granted  in 
trust  for  the  lunatic  ;  but  if  granted  to  himself,  then 
to  the  lunatic,  although  former  renewals  have  been 
made  to  the  committee  by  the  direction  of  the 
court,  (a) 

The  lunatic's  estate  bears  the  costs  of  the  refer- 
ence to  the  Master,  and  the  lessee  those  of  the  lease,  (b) 

Where  a  charge  on  a  lunatic's  real  estate  is  paid 
off  out  of  his  personal  property,  by  order  of  court, 
the  securities  are  to  be  assigned  without  prejudice  to 
the  conflicting  claims  of  his  real  and  personal  repre-^ 


(a)  £x  parte  Jermyn,  3  Swanst,         (6)  £x  parte  Prickett,  In  re  Duchess 
131  n;  and  see  £x  parte  Smyth,  2      of  Norfolk,  3Swanst.  130. 
Swanst.  393. 
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sentatives  to  the  benefit  of  the  payment,  (a)  The 
committee  cannot  alter  the  nature  of  the  property 
of  the  lunatic  by  his  acts.  Thus  if  the  committee 
purchase  real  estate  with  the  surplus  rents  of  the 
realty,  and  take  the  conveyance  to  the  lunatic  in  fee, 
the  land  so  purchased  is  considered  as  personal  pro- 
perty, as  between  the  real  and  personal  representa* 
tives  of  the  lunatic,  (b) 

The  43  Geo.  III.  c.  76,  (c)  only  authorized  the  sale 
of  freehold  and  copyhold  lands  of  lunatics^  and  this  was 
held  to  be  the  proper  construction  of  the  act ;  (e/)  but  by 
the  59  Gep.  III.  c.  80,  (e)  the  like  power  was  expressly 
extended  to  copyholds.  The  late  act  (sec.  28)  does  not 
earpressly  extend  to  copyholds,  but  it  would  seem  that 
under  the  general  expression  '*  lands,''  they  would  be 
held  to  be  included. 

Where  a  person,  having  covenanted  to  surrender 
copyholds  to  the  use  of  a  settlement  on  his  daughter's 
marriage,  died,  his  heir  being  a  lunatic,  was  held  not 
to  be  a  trustee  within  the  4  Geo.  II.  c.  10,  (/)  nor 
within  the  43  Geo.  III.  c.  76,  and  59  Geo.  III.  c.  80.  (g) 
He  might,  however,  be  held  to  come  within  the  27th 
section  of  the  late  act.  (h) 

IV.    TITLES  UNDER  FELONS  AND  TRAITORS, 

A  convicted  traitor  or  felon  is  unable  to  contract 
for  the  saleeither  of  his  real  or  personal  property,  (i) 

(a)   £x  parte  Earl   Digby,  in  re  SwansU  98. 

Duchess  of  Norfolk,  1  Jac.  &  W.  (e)  s.  2. 

640.  (/)  Sec  antCy  p.  164. 

(6)  Audley  v.  Audley,  1  Dick.  16,  (g)  Ex  parte  Curfie,  in  re  Hub- 

S.  C.  2  Vcm.  192,  and  Eq.  Ca.  AL  bard,  1  J.  &  W.  642. 

277 ;  and  see  ante^  p.  266,  258.  {h)  See  an/e,  p.  257. 

(c)  8.  1.  (0  2  Bla.  Com.  252 ;    Co.  Litt 

d)  Ex  parte  Birch  in  re  Abdy,  3  392 ;  4  Bla.  Com.  385. 
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Before  conviction^  a  felon  may  sell  his  goods  and  chat- 
tels bond  JidCy  but  not  colourably  for  the  purpose  of 
defeating  the  rights  of  the  crown,  which  will  be  void 
both  at  common  law  and  by  the  statute  13  Eliz. 
c.  5;  (a)  and  such  collusive  sale  transfers  no  property  to 
the  vendee,  and  the  offender,  if  acquitted,  may  recover 
back  his  goods ;  (6)  and  it  will  be  open  to  the  greater 
suspicion  if  it  be  in  favour  of  any  of  the  prisoner's 
family,  (c)  So,  also,  though  a  sufficient  consider- 
ation appear  on  the  face  of  a  deed  of  assignment, 
it  will  be  necessary  strictly  to  prove  it,  although,  if 
it  be  proved,  the  deed  would  it  seems  be  valid,  though 
the  object  was  to  avoid  a  forfeiture,  and  the  purchaser 
had  notice  of  it.  (jT) 

In  the  case  of  treason,  it  i»  undisputed  that  for« 
feiture  relates  back  to  the  time  of  the  treason  com- 
mitted, and  avoids  all  intermediate  sales  and  encum- 
brances of  the  lands  of  the  traitor,  if  he  shall  have 
been  actually  attainted,  (e)  So.  also,  according  to 
Blackstone,  a  forfeiture  for  felony  relates  back  to  the 
time  of  the  offence  committed,  so  as  to  avoid  all 
intermediate  charges  and  conveyances.  (/)  Mr.  Pres- 
ton says,  that  **  the  title  under  attainder  for  treason 
is  by  reason  of  forfeiture,  and  the  relation  of  title  is 
to  the  time  of  the  crime  committed.  In  cases  of 
attainder  for  felony,  the  only  forfeiture  is  of  the  rents 
and  profits  for  the  life  of  the  criminal,  and  the 
year^  day,  and  waste  from  his  death.  In  the  case 
of  treason,   the   alienation   between   the  crime   and 


(o)  9 Hawk. P. C. 455,  8 Co.  171a.  («)  3  Inst  fill;  Co.  Litt  IS;  1 

(6)  Jones  v.  Ashiirt,  Skin.  357.  Ud.  P.  C.  360. 426. 

(c)  lb.  (J)  4  31a.  Com.  dS6,  387,  citiDg 

{d)  Shaw  v.BraD,  1  Stark.  N.P.C.  3  Inst  55;  and  see  Plow.  Com.  262. 
319. 
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attainder  will  not,  and  in  the  case  of  felony  it  will, 
avail/'  (a)  But  this  merely  refers  to  the  claim  by 
escheat,  as  the  alienation  by  a  felon  will  not  avail 
against  the  claim  of  the  crown  by  forfeiture,  (&)  except 
under  the  circumstances  above*mentioned. 


v.    TITLES  UNDER  ALIENS  AND  DENIZENS. 

An  alien  may  purchase  lands,  but  it  will  be  for 
the  benefit  of  the  king  on  office  found :  he  therefore 
cannot  contract  for  the  sale  of  real  property  as 
vendor,  (c) 

An  alien  friend  may  buy  and  sell  personal  chattels 
in  the  same  manner  as  a  native^  (d)  but  not  an  alien 
enemy,  (e) 

A  lease  to  an  alien  will  be  void  on  office  found, 
and  will  go  to  the  king,  (/)  unless  he  be  an  alien 
merchant  friend,  in  which  case  he  may  hold  it  for  his 
life;  but  at  his  death  it  will  go  to  the  king  upon 
office  found,  (g*) 

A  lease  of  a  shop  or  house  to  an  alien  artificer 
or  handicraftsman,  is  void  by  the  32  Hen.  VIII. 
c.  16,  (A)  which  statute  is,  however,  construed 
strictly  in  favour  of  aliens,  (i) 


(fl)  2  PrestConv.  261.  (J)  See  Rex  v.  Holland,  Sty.  20; 

(6)  See  Stewart's  note,  4  Park  &  1  Roll.  Ab.  194.  S.  C.  Calvin's  case. 

SCew.  285,  where  this  subject  is  fully  7  Co.  17  a. 

considered.  (g)  Co.  Litt  2b;  but  see  Anon. 

(c)  See  Calvin's  case,  7  Co.  17  a.  1  Audi  25,  Cro.  Car.  8. 

(<Q  Dy.  2  b ;  Co.  Litt  120  b.  (A)  s.  13. 

(e)  Brandonv.Nesbitt,6T.  R.  23;  (t)  Jevens   v.  Harridge,  1  Saund. 

Willison  V.  Pattison,  1  J.  B.  Moo.  5 ;  1  Sid.  308 ;  Co.  Litt.  2  b,  n.  7. 

133.  Bridgham  v,  Frontee,  3  Mod.  94. 
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It  may  be  here  observed,  that  children  bom  in  the 
United  States  of  America,  since  the  recognition  of 
their  independence,  of  persons  who  resided  there 
before,  but  who  were  natural  born  British  subjects, 
and  at  the  time  of  the  separation  of  the  two  coun- 
tries adhered  to  the  British  Government,  are  not 
aliens,  and  are  capable  of  inheriting  lands  in  this 
country,  (a) 

Where  there  is  a  suspicion  on  the  part  of  a  pur- 
chaser that  the  vendor  is  an  alien,  he  must  demand 
evidence  of  the  contrary.  It  should  be  proved  that 
the  vendor  and  his  parents  are  British  subjects, 
either  by  birth,  or  under  the  different  statutes  pro- 
viding for  circumstances  of  this  nature.  (6) 

A  grant  to  a  denizen  in  fee  will  give  him  the  fee 
for  the  purposes  of  alienation,  and  the  estate  will 
descend  to  the  heirs  of  his  body ;  but  on  failure  of 
these,  the  lands  will  escheat  to  the  lord  of  the  fee,  and 
not  go  to  the  grantor  or  his  heirs,  (c) 


VI.      TITLES     UNDER     EXCOMMUNICANTS,     OUTLAWS, 
AND    PERSONS    OUT    OF    THE    JURISDICTION. 

An  excommunicated  person  formerly  could  not 
convey  away  his  property  ;  but  now,  by  the  63  Geo. 
III.  c.  127,  excommunication  is  discontinued,  except 
in  definitive  sentences,  or  in  interlocutory  decrees 
having  the  effect  of  definitive  sentences,  pronounced 


(a)  Doe  d,  Auchmuty  and  others  edit.  1800. 
V.  Mulcaster  and  others,  5  B.  &  C.         (c)  Com.  Dig.    Ml.  Alien,  (D.  2), 

771.  edit.  1800. 

(6)  See  Com.  Dig.  tit.  Alien,  B.  (2), 


PEUSONS  UNDER  LEGAL  DISABILITY.  265 

as   spiritual  censares,  for  offences    of  ecclesiastical 
cognizance. 

An  outlaw  is  incapable  of  disposing  of  his  pro- 
perty. His  personal  property  vests  in  the  king,  who 
is  considered  as  a  trustee  for  the  person  first  deliver- 
ing a  writ  of  execution  to  the  sheriff,  (^a) 

By  the  1  Wm.  IV.  c.  66,  (A)  it  is  enacted,  **  that 
when  any  person  who,  in  pursuance  of  any  covenant 
or  agreement  in  writing,  might,  if  within  the  juris-* 
diction,  or  amenable  to  the  process,  of  the  Court  of 
Chancery,  be  compelled  to  execute  any  lease  by  way 
of  renewal,  shall  not  be  within  the  jurisdiction  or  not 
amenable  to  the  process  of  the  said  Court,  it  shall  be 
lawful  to  and  for  the  said  Court  of  Chancery,  by  an 
order  to  be  made  upon  the  petition  of  any  person  or 
any  of  the  persons  entitled  to  such  renewal,  (whether 
such  person  be  or  be  not  under  any  disability,)  to 
direct  such  person  as  the  said  court  shall  think  proper 
to  appoint  for  that  purpose,  to  accept  a  surrender  of 
the  subsisting  lease,  and  make  and  execute  a  new 
lease  in  the  name  of  the  person  who  ought  to  have 
renewed  the  same ;  and  such  deed,  executed  by  the 
person  to  be  appointed  as  aforesaid,  shall  be  as  valid 
as  if  the  person  in  whose  name  the  same  shall  be 
made  had  executed  the  same,  and  had  been  alive  and 
not  under  any  disability ;  but  in  every  such  case  it 
shall  be  in  the  discretion  of  the  said  Court  of  Chan- 
cery, if  under  the  circujnstances  it  shall  seem  requi- 
site, to  direct  a  bill  to  be  filed  to  establish  the  right 
of  the  party  seeking  the  renewal,  and  not  to  make 
the  order  for  such  new  lease,  unless  by  the  decree  to 


(«)  Rex  V.  Cooke,  M'Clcll  &  Yo.         (6)  s.  18. 
196, 


I 
I 
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be  made  in  such  cause,  or  until  after  such  decree 
shall  have  been  made." 


VIL    TITLES  UNDER  ROMAN  CATHOLICS. 

When  the  vendor  or  his  family  is  or  has  been  of 
the  Roman  Catholic  religion,  the  exact  state  of  their 
titles  prior  to  the  31  Geo.  III.  c.  32,  may  be  found 
enrolled  with  the  clerk  of  the  peace  of  the  county 
within  which  the  lands  are  situate,  or  in  one  of  the 
courts  of  Westminster  Hall,  (a) 

All  disabilities  are  now  removed  from  persons  pro- 
fessing this  religion,  by  the  late  well-known  act,  (6) 
under  which  Roman  Catholics  enjoy  nearly  all  the 
privileges  attached  to  property^  which  are  enjoyed  by 
their  fellow-subjects.  Thus  by  sec.  5  they  are  em- 
powered to  vote  at  elections  and  sit  in  Parliament, 
upon  taking  the  prescribed  oath;  but  there  is  an 
exception  excluding  Roman  Catholic  priests  from  this 
privilege,  (c)  They  may  hold  all  offices  and  prefer- 
ments, with  the  exception  of  Guardian,  Justice,  or 
Regent  of  the  United  Kingdom,  Lord  Chancellor, 
Lord  Keeper  or  Lord  Commissioner  of  the  Great  Seal 
of  Great  Britain  or  Ireland,  Lord  Lieutenant  or  Lord 
Deputy  of  Ireland,  or  Lord  Commissioner  of  the 
Assembly  of  the  Church  of  Scotland,  (d)  or  any  office 
in  the  church,  in  ecclesiastical  courts,  or  foundations, 
universities,  colleges,  or  schools,  (e)  And  in  par- 
ticular they  may  become  members  of  lay  corpora- 


Co)  1  Prest.  Abs.  363.  (d)  s.  12. 

(6)  10  Geo.  IV.  c.  r.  (e)  s.  16. 

(0  8.9. 
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rations,  although  they  cannot  vote  in  any  eocleisiastical 
appointment,  (a) 

They  cannot,  however,  present  to  any  benefice ; 
and  all  presentations  connected  with  offices  held 
by  Roman  Catholics  devolve  upon  the  Archbishop  of 
Canterbury.  (A) 

In  all  other  respects,  titles  under  Roman  Catholics 
may  be  placed  upon  the  footing  of  any  other  title, 
according  to  its  subject  matter. 


VIII.    TITLES    UNDER    BASTARDS. 

By  a  grant  to  a  bastard  in  fee  he  has  a  fee-simple 
for  all  the  purposes  of  alienation,  although  there  is 
only  a  right  of  succession  to  the  heirs  of  his  body,  on 
failure  of  whom  there  will  be  an  escheat  to  the  lord  of 
the  fee,  and  not  to  the  grantor  and  his  heirs ;  for  he 
is  seised  in  fee-simple,  and  not  in  fee  tail,  (c) 

The  circumstance  of  the  bastardy  of  the  vendor, 
as  it  will  not  in  any  way  affect  his  power  of  alienation, 
will  very  rarely  be  a  defect  in  a  title  otherwise 
advisable. 


IX.   TITLES    UNDER    CHURCHWARDENS. 

Churchwardens  are  incapable  of  purchasing  lands 
as  such ;  (rf)  but  by  the  9  Geo.  I.  c.  7,  extended  by 
the  59  Geo.  III.  c.  12,  churchwardens  and  overseers 


(a)  ss.  14  &  15.  Dig.  tit  Bastard  (£). 

(6)  s.  17.  (d)  Co.  Litt.  3  a. 

(c)  Sec  1  Prest.  Abs.  373;  Com, 
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are  authorized  to  purchase  workhouses  for  the  poor. 
But  they  have  no  powers  except  under  these 
acts ;  (a)  and  the  property  which  they  hold  under 
these  acts  they  hold  as  a  corporation,  (b) 


(a)  Phillips  V.  Pearoe^  5  B.  &  C.      N.  P.  C.  172. 
433.    And  see  Doe   d,  Grundy  v.         (6)  Woodcock  a.  GibsoD,  4  B.  & 
Clarke^  14  East,  488 ;  and  1  Plolt,      C.  46». 


CHAPTER  XVII. 


OF  TITLES  UNDER  INCLOSURE  ACTS  AND  ENCROACH- 

MENTS. 


This  chapter  will  be  divided  into — I.  Titles  of  allot- 
ments in  respect  of  commonable  rights  under  inclosure 
acts. — II.  Titles  of  exchanges  made  under  inclosure 
acts  ; — and  III.  Titles  of  encroachments  of  waste 
lands. 


L    TITLES    UNDER    ALLOTMENTS. 

In  examining  a  title  under  an  inclosure  act^ 
care  should  be  taken  to  see  that  the  award  is  war- 
ranted by  the  provisions  of  the  act,  that  it  is  duly 
made  and  enrolled,  &c.  as  the  act  requires,  and  in  par- 
ticular within  the  time,  if  any  is  limited  by  the  act. 
It  should  seem  that  the  enrolment  must  be  on  parch- 
ment, (a) 

It  is  a  common  provision  in  inclosure  acts,  to  enable 
tenants  for  lives,  husbands  seised  in  right  of  their 
wives,  and  other  persons  having  partial  interests,  to 

(a)  Co.  Litt.  35  b,  S6  a;   9  Inst  673;  1  Prest  Abs.  165. 
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make  mortgages  by  demise,  with  the  consent  of  the 
commissioners,  for  defraying  the  expenses  of  the  in- 
closure.  The  effect  of  this  provision  is  to  make  the 
term  so  created  the  prior  term  in  the  title,  and  conse- 
quently the  term  which  governs  the  right  to  the  pos- 
session, and  the  proper  one  to  maintain  ejectment.,  &c. 
In  the  subsequent  deduction  of  the  title,  therefore, 
more  than  ordinary  care  should  be  taken  that  the 
assignments  of  the  residue  of  this  term  have  been 
regular  in  point  of  form,  and  by  persons  duly  quali- 
fied. 

The  title  under  a  term  thus  created  forms  an  ex- 
ception to  the  rule  qui  prior  est  tempore  potior  est  Jure, 
and  also  to  the  rule  which  makes  the  title  under  deri- 
vative estates,  and  the  order  in  which  they  are  to 
confer  the  right  of  possession,  depend  on  the  estate 
of  the  person  to  whom  the  derivative  estate  is 
granted,  the  grant  being  unde^^  the  authority  of  the 
act.  (a) 

In  general,  by  force  of  a  provision  in  inclosure 
acts,  the  allotted  lands  pass  by  a  will  made  prior  to 
allotment,  without  republication,  as  a  substitution  for 
or  in  addition  to  the  lands  given  by  the  will ;  but  as 
no  provision  for  that  purpose  is  contained  in  the  gene- 
ral inclosure  act,  the  local  act  must  be  inspected  to 
see  if  it  contains  such  a  provision ;  and  as  it  is  doubt- 
ful even  whether  a  will  made  in  anticipation  of  the 
inclosure,  and  containing  an  express  devise  of  such 
allotment  as  should  be  made  by  the  award,  would 
have  any  effect  on  the  allotment,  (b)  The  private 
act  of  parliament  should    also    be   particularly  exa- 


(a)  1  Prest.  Abs.  166.  Acts,  and  the  opinions  there  given  on 

(6)   See  Gov.  Treat,    on    Inclos.      this  point 
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mined^  to  see  whether  it  contains  any  clauses  which 
counteract  or  differ  from  those  in  the  general  inclo- 
sure  act.  It  should  also  be  seen  whether  the  com- 
missioners have  in  any  respect  exceeded  their  autho- 
rity, for  they  are  under  the  controul  of  the  courts, 
and  will  be  restrained  from  an  undue  exercise  of  their 
power,  (a) 

If  the  act  contains  a  power  for  the  commissioners  to 
sell  before  the  award,  a  purchaser  cannot  object  to  the 
title  on  the  ground  that  the  award  is  not  made ;  (b)  but 
the  abstract  must  show  such  power^  or  it  will  not  be  com- 
plete, and  if  no  such  power  exist,  the  purchaser  may 
refuse  the  title :  (c)  for  unless  the  effect  of  the  gene- 
ral act  is  varied  by  the  local  act,  a  legal  title  to  an 
allotment  is  not  acquired  before  the  proclamation  of 
the  award ;  Qf)  and  a  mere  equitable  interest  under  an 
inclosure  act  can  rarely  be  accepted  with  advantage, 
as  the  allotment  will  be  liable  to  be  altered,  or  ano- 
ther allotment  substituted  for  it  by  the  commis- 
sioners at  any  time  previous  to  the  execution  of  the 
award;  (e)  but  where  the  vendor  is  authorized  by  the 
inclosure  act  to  convey  before  the  completion  of  the 
award,  the  possibility  of  an  alteration  in  the  property 
will  not  be  a  valid  objection  to  the  title,  because 
the  alteration  is  inherent  to  the  very  nature  of  the 
property.  (/) 


(a)  Speer  w.  Crawter,  17Ves.216.  (rf)  Farrer  v.  Billing,  2  B.  &  A. 

Hawes  v.  James,  1  Wils.  C.C.  S.  171.    Ellis  v.  AmisoD,  5  B.  &  A.  53 ; 

{b)  Kingsley  v.  Young,    17  Ves.  3  Dow.  &  Ry.  87  S.  C. ;  1 B.  &  C.  70. 

469 ;  18  Ves.  207.  S.  C.  on  appeal.  Bendyshe  v.  Pearce,  4  Moo.  109 ;  1 

(c)  Lowndes  v.  Bray,  Sug .  V.  &  Brod.  &  Bing.  460.  S.  C. 
P.  301.    Cane  v.  Baldwin,  1  Stark.         (c)  Bendyshe  v.  Pearce,  4  Moo. 

65.    Burroughs  v,  Oakley,  1  Mer.  99 ;  1  Brod,  &  B.  460. 
376  n.  (/)  Kingsley  v.  Young,  uhi  tup. 
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An  allotment  made  by  inclosure  commissioners 
will  pass  by  a  conveyance  of  the  land  in  respect  of 
which  the  allotment  was  made,  executed  before  the 
execution  of  the  award  ;  (a)  but  where  there  are  thriee 
commissioners  appointed,  the  existence  of  the  three  is 
required  to  the  validity  of  any  act  under  the  commis- 
sion, notwithstanding  a  declaration  that- the  acts  of  two 
of  them  shall  be  binding ;  and  therefore,  if  one  com- 
missioner die,  the  acts  of  the  other  two  will  not  be 
valid,  (i) 

Unless  it  is  otherwise  jDrovided  by  the  act,  every 
allotment  is  a  legal  estate  tff  freehold  in  fee  simple,  al- 
though the  allotment  is  made  in  respect  of  lands  of  a 
different  tenure,  (c)  A  clause,  however^  is  usually  in- 
serted in  local  acts,  declaring  that  the  allotments 
made  in  respect  of  copyholds  shall  be  of  the  same 
tenure. 

It  is  usual  also  to  insert  a  clause,  declaring  that  the 
allotments  shall  be  subject  to  the  uses  and  limitations 
of  the  lands  in  respect  of  which  they  are  allotted ; 
but  without  this  clause,  it  would  seem  that  the  allot- 
ment would  in  equity,  and  perhaps  at  law,  be  subject 
to  all  the  estates,  charges^  and  liens  which  appertained 
to  the  land  in  respect  of  which  the  allotment  was 
made,  (d) 

No  technical  words  are  necessary  to  the  award  of 
the  commissioners,  (e)  and  the  legal  title  to  the  land 


(a)  Doe  d.  Dixon  v.  Willis.  5  Bing.  R.  701.    Revefl  v.  Jodrell,  2  T.  R. 
441.  424.    Doe  d.  Sweeting  v,  Hellard, 

(b)  Doe  V.  Middleton,  3  Brod.  &  9  B.  &  C.  789. 

Bing.  214.  (d)  Seel  Prest.  Abs.  87.    Steele  v. 

(c)  Doe  V.  Davidson,  2  Mau.  &  Manns,  5  B.&  A.  22. 

Sel  175.    Townley  v.  Gibson,  2  T.         (e)  Pick  v.  Clarkson,  2  Bl.  1318. 
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passes  by  the  act  and  not  by  the  award,  which  is  only 
the  evidence  of  the  title,  {a) 

Where  there  is  a  mistake  in  an  award  respecting 
tithes,  it.  will  not  be  a  bar  to  a  claim  for  them  by  the 
rector,  although  he  has  acquiesced  for  fifty  years  in 
it.  {b) 

A  purchaser  of  land  under  an  inclosure  act  may 
insist  on  an  official  extract  of  the  award,  and  a  printed 
copy  of  the  local  act  of  parliament;  and  he  should 
compare  the  description  of  the  parcels  in  the  abstract 
with  the  map  usually  deposited  with  the  award,  and 
thus  identify  the  lands. 

Where  lands  are  allotted  under  an  inclosure  act  in 
respect  of  rights  of  common  appurtenant  to  other 
lands,  of  which  the  land-tax  has  been  redeemed,  the 
land-tax  does  not  attach  upon  the  allotment,  (c)  And 
a  similar  rule  obtains  with  respect  to  tithes.  Thus,  in 
a  late  case,  (^)A.  having  purchased  an  estate  free 
from  rectorial  tithe,  with  a  right  of  common  thereto 
annexed,  the  common  was  afterwards  inclosed  under 
an  act  of  parliament,  and  certain  land  was  allotted  to 
A.  in  lieu  of  his  said  right  of  common ;  and  it  was 
held,  that  no  tithe  was  payable  in  respect  of  the  allot- 
ted land,  (e) 

Where  a  strip  of  land  lies  between  the  highway  and 
the  adjoining  inclosure^  it  is  primd  facie  the  property 
of  the  owner  of  the  inclosure  ;  but  if  the  strip  of  com- 

« 

nion  communicate  with  open  commons  or  other  large 

(a)  Kingsley  v.  Young,   18  Ves.  Russ.  334. 

SOB.  {d)  Steele  v.  Manns,  5  B.  &  A.  22. 

(6)  Cooper  v,  Thorpe,  1  Swanst  (c)  And  see  Gwydir  w.  Foakes,  7  T. 

90;    1  Wils.  Chan.  Rep.  55 ;   4B&  R.  641.      Moncaster  v.  Watson,  3 

C.  30;   6Dow.  &Ry.31;    2  Russ.  Burr.  1375.  S.  C.  1  Bl.  402.    Stock- 

78 ;  5  Bing.  1 16.  S.  C.  well  v,  Terry,  1  Ves.  1 17 .    Parkins  v. 

(c)  Boehm  v.  Wood,  1  Turn.  &  Hinde,  Cro.  Eliz.  161. 

T 
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portions  of  land^  the  presumption  is  either  done  away 
or  considerably  narrowed,  for  the  evidence  of  owner- 
ship which  applies  to  the  large  portion  applies  also  to 
the  narrow  strip  which  communicates  with  it; (a) 
and  the  first  part  of  the  rule  is  equally  applicable  to  a 
copyholder  or  leaseholder  as  to  a  freeholder,  (b)  and 
to  an  ownership  recently  created  under  an  inclosure 
act.  (c) 

So  also,  the  owners  of  the  soil  next  to  a  road  are 
primd  facie  entitled  to  the  soil  to  the  centre  of  the 
road,  (d) 


II.    TITLES    OF    EXCHANGES    UNDER    INCLOSURE 

ACT§. 

The  lands  received  upon  an  exchange  under  an 
inclosure  act,  become  subject  to  the  title,  charges, 
and  liens  which  belonged  to  the  lands  in  respect  of 
which  such  exchange  was  made ;  there  being  a 
change  of  land,  but  not  a  change  of  title,  (e)  This  is 
generally  expressly  enacted  in  the  local  acts.  There 
is,  however,  no  such  clause  in  the  General  Inclosure 
Act- 
Where  there  is  no  such  clause,  no  prudent  convey- 
ancer will  recommend  a  purchase  of  such  lands  with- 
out seeing  abstracts  of  the  titles  both  of  the  lands 
received  and  given  in  exchange,  as  each  is  liable  to 
be  entered  upon  by  the  other  party  on  a  defect  of 
title  in  the  other  lands. 
And  where  there  is  such  a  clause,  it  is  still  the  prac- 


(a)  Grose  v.  West,  7  Taunt.  39.  (d)  Cooke  v.  Green,  llPri.  736. 7  39. 

(6)  Doe  r.  Pearsey,  7  B.  &  C.  304.         (c)  1  Prest.    Abs.    86,    87.    162. 
(c)  Cooke  V,  Green,  11  Pri.  736.         Steele  v.  Manns,  5  B.  &  A.  22. 


INCLOSURE    ACTS    AND    ENCROACHMENTS.      275 

tice  of  many  conveyancers  to  call  for  abstracts  of  both 
titles,  as  well  of  the  lands  received  as  those  given  in 
exchange ;  and  if  they  can  be  easily  produced,  such  a 
demand  should  unquestionably  be  complied  with.  If 
the  other  abstract  cannot  be  easily  produced,  or  if 
there  has  been  a  long  undisturbed  possession  of  the 
lands  received  in  exchange  under  the  Inclosure  Act, 
as  of  forty  or  fifty  years,  it  may  be  safe  to  dispense 
with  the  production  of  the  title. 

A  person  may  be  evicted  from  the  lands  which  he 
has  received,  although  the  title  to  the  lands  he  gave 
in  exchange  may  be  perfectly  good.  His  remedy  on 
eviction  is,  in  this  case,  to  resort  to  the  lands  he  gave 
in  exchange.  But  then,  as  under  a  common  law  ex- 
change, the  whole  exchange,  and  not  a  rateable  part, 
must  be  defeated.  And  therefore^  strictly^  for  sixty 
years  after  the  exchange,  he  must,  for  the  satisfaction 
of  a  purchaser,  make  out  the  evidence  of  title  as  well 
to  the  lands  given  in  exchange  as  to  those  he  holds 
mider  the  exchange,  (a) 

Where  a  person  has  several  farms,  held  under  diffe- 
rent titles,  and  on  an  inclosure  act,  he  receives  an  allot- 
ment in  lieu  of  all  these  lands,  or  of  common  rights 
affecting  all  these  lands,  or  he  purchases  various  allot- 
ments made  to  cottagers  or  other  persons  in  small 
quantities  in  respect  of  different  tenements,  there 
ought^  in  strictness^  to  be  an  abstract  of  the  deeds,  &c. 
containing  the  evidence  applicable  to  each  tenement 
for  which  an  allotment  was  made,  (b) 

If  one  allotment  is  made  for  many  tenements^  and 
the  title  to  one  of  these  tenements  be  defective,  the 

(a)  1  Prest  Abs.  163.    See  ante^  p.  908.  (6)  1  Prest.  Aba.  88. 

T  2 
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title  to  a  part  at  least  of  the  allotment  will  be  equally 
defective  ;  and  the  inconvenience  is,  that  the  particu- 
lar part  of  the  allotment  which  would  be  recovered  on 
eviction,  by  reason  of  their  defect,  cannot  be  ascer- 
tained. The  expense  of  remedying  a  defect  of  this 
nature  is  so  great,  that  the  vendors  usually  prefer 
making  an  abatement  in  the  purchase-money,  (a) 

In  a  case  of  this  nature,  the  parties  should  file  a 
bill  in  equity  to-  have  the  allotment  apportioned  ac- 
cording to  the  several  titles,  and  the  court,  it  would 
seem,  would  direct  a  reference  to  the  Master  so  to 
apportion  them.  (&) 

Inclosure  commissioners  have  no  power  to  grant 
estates,  but  a  mere  power  to  allot  lands,  and  that  only 
to  the  persons  having  interests  in  the  old  estate. 
Therefore,  where  an  inclosure  act  directed  that  the 
award  should  not  be  construed  to  revoke  any  will  or 
settlement,  but  that  the  allotments  should  go  to  the  same 
uses  as  the  old  estate,  and  an  allotment  was  made  to 
a  person  who  was  at  the  time  only  a  grantee  for  life  in 
reversion  of  copyhold  tenements,  of  which  there  were 
as  well  prior  as  posterior  grantees  for  life,  it  was  held 
that  the  allotment  was  freehold,  and  enured  to  the 
use  of  the  several  persons  successively  entitled,  (c) 


(a)  1  Prest  Abs.  88, 89. 163.  on  Inclosure  Acts,  6  Park.  &  Stew. 

(6)  See  Agar  v.  Fairiai,  17  Ves.  Conv.  509,  where  this  point  is  fiiUy 

633.    King  v.  Moody,  8  Sim.  &  Stu.  considered ;  and  Dacre  v.  Gorges,  3 

579.     SeiMt  con/ra Speer  v,  Crawter,  Sim.  &  Stu.  454. 

3  Mer.  418.    Wake  v.  Conyers,  3  (c)  Doe  d*  Sweeting  v,  Hellard,  9 

Cox,  360;  and  see  the  Dissertation  B.  &  C.  799.    See  ante,  p.  871. 
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III.    TITLES   OF    ENCROACHMENTS    ON    WASTE 

LANDS. 

Lords  of  manors  are  empowered  to  approve  against 
their  tenants,  that  is^  to  inclose  part  of  the  waste,  and 
thereby  discharge  it  from  being  common,  provided 
suflScient  common  be  left  for  the  commoner^,  (a) 

A  custom  for  the  lord  of  a  manor  to  grant  leases 
of  the  wastes  without  restriction,  is  bad  in  law;  {b)  but 
leases  may  be  made  under  the  restrictions  contained 
in  the  13  Geo.  III.  c.  31.  (c) 

So  also  any  person  who  is  seised  in  fee  of  a  waste 
within  a  manor,  may  approve,  leaving  a  suflSciency  of 
common,  although  he  be  not  the  lord,  (d) 

A  commoner  cannot  approve  or  inclose  any  part  of 
the  common  (e)  except  by  special  custom.  (/) 

Where  a  piece  of  common  has  been  inclosed  for 
thirty  years,  equity  will  presume  the  inclosure  to  have 
been  made  with  the  consent  of  all  persons  interested, 
and  will  not  allow  it  to  be  thrown  open,  (g)  .And  if 
the  lord  of  the  manor  or  his  steward  have  been  privy 


(a)  20  Uen.  III.  c.  4;  13  Ed.  I. 
c.  46;  2  Inst.  Sa  474 ;  3  &  4  £d.6.  c. 
3.  Duberly  v.  Page,  3  T.  R.  391. 
392  n.  (a)  Arlett  v.  Ellis,  7  B.  &  C. 
846;  and  see  4S  Geo.  III.  c.  116.  s. 
133. 

(6)  Badger  v.  Ford,  3  B.  &  A. 
153.    Arlett  v.  Ellis,  ubi  sup, 

(r)  s.  15.  As  to  whether  the  lord 
had  a  right  to  approve  at  common 
law,  see  the  cKc/icm  of  Mr.  Justice 
Lawrence,  in   Grant  v.  Gunner,  1 


Taunt.  447;  and  see  2  Inst.  85. 

(rf)  Clover  V.  Lane,  3  T.  R.  445 ; 
and  see  Clarkson  v.  Woodhouse,  5  T. 
R.  418  n. 

(£)  1  Roll.  Ab.  89.  398 ;  9  Leon. 
201. 

(/)  Duberly  v.  Page,  2  T.  R.  392 
n;  and  see  Barber  v.  Dixon,  Cro. 
Car.  432;  W.  Jones,  375;  2  Mod. 
104. 

(g)  Silway  v.  Compton,  1  Vern. 
32. 


278  OF  TITLES   UNDER 

to  the  encroachment,  if  it  has  been  made  for  a  short 
time  only,  as  eleven  or  twelve  years,  it  will  be  pre- 
sumed to  have  been  done  with  the  lord's  licence,  and 
until  the  licence  be  revoked,  or  notice  given  for  the 
encroachment  to  be  thrown  up,  the  lord  cannot  main- 
tain an  action  of  ejectment,  (a) 

But  where  a  defendant  inclosed  a  small  piece  of 
waste  land  by  the  side  of  a  public  highway^  and  occu- 
pied it  for  thirty  years  without  paying  any  rent,  and 
the  owner  of  the  adjoining  land  then  demanded  six- 
pence rent,  which  the  defendant  paid  on  three  several 
occasions ;  on  an  ejectment  brought  by  the  owner,  this 
was  held  to  be  sufficient  evidence  that  the  defend- 
ant's occupation  commenced  by  permission,  and  to 
entitle  the  plaintiff  to  recover ;  (Ji)  the  rule  being,  that 
if  an  erection  be  made  in  defiance  of  the  lord,  and 
there  be  quiet  possession  of  it  for  twenty  years,  the 
Statute  of  Limitations  applies ;  but  if  it  be  at  first 
built  by  the  lord's  permission,  or  any  acknowledg- 
ment have  been  since  made,  (though  it  were  one  hun- 
dred years  since,)  the  statute  will  not  run  against  the 
lord,  (c) 

Thus  also  where  a  cottage  was  standing  in  the 
corner  of  a  meadow  belonging  to  the  lord  of  the 
manor,  but  separated  from  it  and  from  a  highroad 
by  a  hedge,  and  had  been  occupied  For  above  twenty 
years  without  any  payment  of  rent,  and  the  lord 
then  demanded  possession,  which  was  reluctantly 
given  J  the  occupier  was  allowed  to  resume  posses- 
sion, but  informed  that  it  would  only  be  during  plea- 

(a)  Doe  d,  Foley  v.  WUsod,  li  (c)   Bull.  N.   P.   104.      Doe   d. 

East.  56.  Colclough     v.    MuUiner,     t    Esp. 

(6)  Doe  (/.  Jackson  v.  WilkinSoD,  460. 
S  B.&C.  413. 
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sure.  He  remained  in  possession  for  fifteen  years  more, 
and  never  paid  any  rent^  and  it  was  held  that  the 
possession  was  not  necessarily  adverse,  but  might  be 
presumed  to  have  commenced  by  permission  of  the 
lord,  (a) 

Twenty  years'  adverse  possession  is  a  bar  to  the 
entry  of  a  commoner ;  (b)  and  if  he  has  any  right,  be 
must  bring  an  assize  of  common,  (c) 

It  is  usually  provided  by  inclosure  acts,  that  no 
encroachment  which  has  existed  for  twenty  years 
before  the  passing  of  the  act  shall  be  considered  as 
part  of  the  waste,  and  that  no  title  derived  by  virtue 
of  such  encroachment  shall  be  disputed.  And  where 
a  person  had  enjoyed  an  encroachment  forty  years 
under  such  a  clause^  he  was  held  absolutely  entitled, 
notwithstanding  he  had  subsequently  accepted  a  grant 
of  some  adjoining  land  from  the  lord,  in  which  grant 
his  encroachment  was  described  as  waste,  (d) 

It  has  been  said,  that  the  mere  occupation  of  common 
by  usurpation  will  not  give  title  to  him  that  occupies 
it)  unless  he  had  it  time  beyond  memory,  (e)  And  it 
must  always  be  remembered  that  the  lord  may  re- 
cover the  portion  of  the  waste  in  a  real  action  within 
sixty  years.  (/) 

Where  an  inclosure  had  existed  for  thirty -five  years; 
and  an  estate  was  sold  including  the  encroach- 
ment, and  the  vendor  represented  to  the  purchaser 


(a)  Doe  d,  Thompson  v.  Clark,  8         (d)  Doe  v.  Wright,  1  Stark.  349. 
B.&C.  717.  (c)   Toml.    Law  Diet.  Common, 

ib)  Uawke   v.   Baoon,  S  Taunt.  III. 
156.  (/)  Hawke  v.  Bacon,   3  Taunt. 

(c)  Creach  «.  Wilroot,  %  Taunt.  166. 
160. 
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that  he  had  a  good  title  to  the  whole ;  the  purchaser 
having  discovered  the  fact  of  the  encroachment  after 
the  conveyance  had  been  executed,  filed  a  bill  to  set 
aside  the  conveyance,  and  for  a  return  of  the  purchase- 
money  and  all  expenses ;  which  was  decreed,  although 
no  eviction  had  happened  or  had  even  been  threatened ; 
the  Master  of  the  Rolls  observing,  **  though  the  lord 
mayjiever  assert  his  right,  is  the  plaintiff  to  be  com- 
pelled to  remain  twenty-five  years  longer  in  a  state  of 
uncertainty  whether  on  any  day  during  that  period  he 
may  not  have  the  convenience  of  his  habitation  en- 
tirely destroyed."  (a) 

It  is  worthy  of  consideration,  however,  whether 
after  thirty  or  forty  years'  quiet  enjoyment  of  waste 
lands,  a  grant  would  not  be  presumed,  and  a  title  be 
good  both  in  law  and  equity,  thus  acquired,  if  there 
was  no  payment  of  rent  or  any  other  circumstances 
to  rebut  the  presumption.  (A) 

Where  a  lessee  of  the  lands  makes  an  encroach- 
ment, it  is  doubtful  whether  the  encroachment  will 
belong  to  him  personally,  or,  on  the  expiration  of 
the  lease,  go  over  to  the  landlord.  The  landlord  seems 
on  the  whole  to  have  the  better  title,  particularly 
where  he  was  in  any  way  a  party  to  the  encroach- 
ment. (A) 

The  presentment  of  an  encroachment,  or  inclosure 
from  the  waste,  does  not  afiect  the  power  to  make  the 
inclosure  in  the  least ;  for  the  only  use  of  a  present- 


(a)   Edwards   v.  M'Leay,    Coop.  160  n.     Doe  v,  Mulliner,   1  Esp. 

308,  S.  C. ;  S  Swan.  287.  460.    Doe  d,  Challoner  v.  Davis,  1 

(6)  See  Bryan  v.  Win  wood,  1  Taunt.  Esp.  461.                         « 
208.    Creach  t;.  Wilmot,    2  Taunt. 
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ment  by  the  jury  at  the  court,  of  an  encroachmeut,  is  for 
the  information  of  the  lord,  that  his  steward  may 
take  due  means  to  redress  it  by  action  or  abate- 
ment, {a) 


(a)  King  V.  Dickioson,  1  Saund.  135  a. 


CHAPTER  XVIII. 


OF  ABSTRACTS  OF  TITLE  OF  CONDITIONAL  AND  CONTINGENT 
ESTATES,  AND  INTERESTS,  AND  POSSIBILITIES. 


This  chapter  will  be  divided  into — I.  Titles 
of  conditional  estates : —  IL  Titles  of  contingent 
estates  and  interests: — and  III.  Titles  of  possibili- 
ties. 

L    TITLES  OF  CONDITIONAL  ESTATES. 

These  estates  are  of  two  kinds :  1.  Persons  who 
are  to  take  on  a  condition ;  2dlv.  Persons  who  have 
an  estate  subject  to  a  condition. 

1st.  Persons  who  take  on  a  condition  are  persons 
having  contingent  or  executory  interests,  which,  al- 
though they  cannot  be  conveyed  at  law,  may  be  trans- 
ferred in  equity,  (a)  They  are  also  descendible  and 
transmissible,  and  may  be  devised  or  extinguished  by 
release,  or  bound  by  estoppel,  (b) 

{fl)  Wright  V.  Wright,  1  Ves.  sen.         (6)  Feame,  ConL  Rem.  366, 7th  ed. 
409.  4  Co.  66  b. 
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2dly.  Persons  who  have  estates  subject  to  a  con- 
dition^ may  convey  them,  btit  their  grantees  or 
assignees  will  be  subject  also  to  the  same  condition, 
until  it  shall  have  been  performed  or  released,  or  till 
a  right  of  entry  shall  have  accrued,  and  that  right 
shall  be  barred  by  the  statute  of  limitations,  or  by 
non-claim  on  a  fine,  (a) 

Titles  of  this  sort  are  clearly  defective,  until  the 
defect  shall  be  supplied,  or  the  right  of  entry  or  of 
action  shall  be  barred  by  non-claim  on  a  fine,  or 
under  the  Statute  of  Limitations,  or  as  to  equitable 
interests,  by  the  rules  which  courts  of  equity  have 
adopted  in  analogy  to  the  Statute  of  Limitations,  or 
until  the  defect  shall  be  removed  by  the  release  or 
confirmation  of  the  person  or  persons  in  whom  the 
right  or  title  resides,  (b) 

If  a  man  alien  in  fee  or  in  tail,  he  cbnnot  impose 
any  restraint  upon  the  alienation  of  the  grantee^  or 
prevent  his  barring  the  estate  tail,  and  any  proviso 
or  condition  to  that  effeot  will  be  absolutely  void  ;  (c) 
but  a  devise  in  fee^  subject  to  a  condition  not  to 
alien  exc-ept  to  a  particular  person,  has  been  held 
good,  (rf) 

n.    TITLES    UNDER    CONTINGENT    ESTATES    AND 

INTERESTS. 

Every  contingent  remainder  or  interest  of  freehold 
limited  by  way  of  remainder,  may  be  destroyed  by 
the  surrender,  merger,  forfeiture,  determination,  or 
destruction  of  the  particular  estate  by   which   it  is 


(a)  9  Prest.  Aba.  185, 186.  (c)  Butl.  Co.  lilt  223  b.  n.  (1) 

(6)  2  Prest.  Abs.  199.  (d)  Gill  v.  PearsoD,  6  East.  173. 
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supported;^  or  by  the  conversion  of  the  particular 
estate  into  a  right  of  action,  (a) 
.  A  contingent  interest  may  also  be  released  by  the 
owner,  is  devisable,  (b)  (except  a  contingent  remain-r 
der  in  tail,)  (c)  and  may  be  assigned  in  equity  for  a 
valuable  consideration,  (d)  It  may  also  be  extin- 
guished at  law  by  feoffment,  fine,  or  recovery,  (e) 

It  may  also  be  bound  and  conveyed  at  law.  by 
way  of  estoppel.  A  fine .  sur  concessit  is  levied,  by 
means  of  which  the  lands  are  demised  to  the  conusee 
for  a  long  term  of  years,  so  that  when  the  contingency 
happens,  the  estate  which  passed  by  estoppel  becomes 
an  estate  in  interest,  and  has  the  same  effect  as  if  the 
contingeucy  had  happened  before  the  fine  was 
levied :  (/)  and  it  has  lately  been  decided,  that  a 
demise  by  indenture  will  have  the  same  operation  and 
effect ;  and  although  the  person  executing  the  inden- 
ture had  no  interest  in  the  lands  at  the  time  of  exe- 
cuting it,  yet  when  his  interest  accrues  it  will  be 
bound  thereby,  (g) 

An  interesse  termmi,  unless  it  be  contingent,  may 
be  assigned   or  transferred.     Whether   a  contingent 


(a)  2  Prest.  Abs.  93. 

(b)  Jones  V,  Roe,  3  T.  R.  88. 

(c)  Feame  Cont.  Rem.  371. 

((/)  Fearne  Cont.  Rem.  366,  7th 
edition ;  4  Co.  66  b.  Kimpland  v. 
Courtnay,  3  Freem.  250. 

(e)  Matthew  Manning's  case,  8 
Co.  94  b ;  Lampet's  case,  10  Co.  46 ; 
Roe  t;.  Jones,  1  H.  B.  30;  Doe  v. 
Tomkinson,  3  Mau.  &  Sel«  165 ; 
Weale  v.  Lower,  Pollex.  54 ;  Moor. 
554. 

(/)  Weale  v.  Lower,  Pollex.  54 ; 
W.  Jo.  456.   Goodtitle  v.  Morse,  3 


T.  R.  365 ;  Vick  v.  Edwards,  3  P. 
W.  372. 

(g)  Rawly ns'  case,  4  Co.  51  b  ; 
Bensley  v,  Burdon,  2  Sim.  &  Stu. 
519 ;  and  see  4  Park  and  Stew.  Cont. 
of  By  th.  220 — 228,  where  the  subject 
is  fully  considered,  and  the  requisite 
forms  given.  And  see  also  Helps  v. 
Hereford,  2  B.  &  A.  242 ;  Davies  v. 
Bush,  1  M'Clell.  &  Yo.  58;  Wright 
V.  Wright,  1  Ves.  411.  Shep.  Touch.  6 ; 
Whitfield  v.  Fausset,  1  Ves.  387; 
Doe  d,  Brune  v.  Marty n,  8  B.  &  C. 
497.    Wright  f;.  Marsh,  3  Bing.31. 
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interest  in  a  term  can  be  assigned,  is  a  point  on  which 
no  authority  is  found,  (a)       . 

Although  contingent  interests  may  be  bound  in 
equity  by  contract,  yet  for  the  purpose  of  completing 
the  legal  title  there  must  be  a  conveyance  of  the 
estate  when  vested,  or  there  must  be  a  release  by 
persons  capable  of  such  release. 

If  the  contingent  or  executory  interest  be  vested  in 
a  married  woman,  or  be  entailed,  it  cannot  be  released 
without  a  fine ;  and  in  the  case  of  a  married  woman 
a  fine  with  proclamations  is  necessary,  (b) 

A  married  woman  may  also  release  by  common 
recovery ;  but  a  common  recovery  suffered  by  a 
person  who  has  a  contingent  interest  in  tail  will  bind 
himself^  but  not  his  issue,  nor  those  in  remainder  or 
reversion,  (c) 

An  equitable  contingent  remainder  will  never  be  ex* 
tinguished  by  estoppel,  and  therefore  there  is  not  the 
same  danger  in  levying  fines  and  suffering  recoveries, 
where  persons  have  contingent  interests  of  the 
equitable  ownership,  as  when  they  have  contingent 
interests  of  the  legal  ownership.  But  an  equitable 
recovery  of  a  contingent  remainder  in  tail  will  be  as 
ineffectual  as  a  recovery  of  the  legal  estate  under  simi- 
lar circumstances.  (cQ 

III.    OF  TITLES  UNDER  POSSIBILITIES. 

A  possibility,  such  as  the  chance  of  an  heir  appa- 
rent to  an  estate,  may  be  released,  though  it  cannot  be 
granted  at  law.  (e)    It  may  also  be  extinguished  by 

(a)  9  Prest.  Abs.  95. 202.  Prest  Conv.  117. 

(b)  9  Prest  Ab8. 98.  SOS.  (e)  See  Doe  d.  Dormer  v.  Wilson, 

(c)  1  Prest  Coot.  142, 14S.  4  B.  fc  A.  SOS. 

(d)  2  Prest  Aba.  a<(6.    See  also  1 
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fine,  &c.^  and  bound  by  estoppel,  (a)  It  may  also  be 
devised,  (b)  and  may  be  transferred  in  equity  for  a 
valuable  consideration,  (c) 

A  bare  right  of  entry  cannot  be  conveyed  to  another, 
although  it  may  be  released,  (d)  A  woman,  therefore, 
who  has  recovered  the  third  part  of  her  husband's  lands 
by  a  writ  of  dower,  cannot  make  a  lease  or  otherwise 
alien  her  share,  until  she  obtain  possession  by  execu- 
tion, (e)  But  an  heir  may  convey  before  he  enters  upon 
his  lands.  (/)  And  a  lease  or  other  conveyance,  by  a 
person  out  of  possession,  will  operate  by  estoppel,  (g) 
But  a  contract  by  a  person  out  of  possession  to  grant 
a  present  lease  to  a  party,  who  is  apprised  that  he 
cannot  obtain  possession  except  by  a  suit,  will  not  be 
enforced  in  equity,  (h) 


(a)  See  anU^  p.  884.  case,  Owen,  16.    Plow  137. 

(ft)  Roe  V.  JoneB,  1  H.  B.  SO.  (e)  Touch.  869. 

(c)  Hobson  V.  Trevor,  8  P.  Wms.  (/)  Browning  v.  Beaston,  Plowd. 

191.   Wright  V.  Wright,  1  Ves.  409.  137  b. 


Beckley  v.  Newland,  8  P.  Wms.  188.         (g)  See  mC^  p.  884. 
Whitaeld  V.  Faiisset,  1  Vea.  S91.  (A)  Bajley  o.  l^rreU,  8  Ball.  &  B. 

(d)  Bae.  ih.  Leue  (1)  4.  Lee  v.  S58.    And  see  Ford  v.  Tiley,  6  B.  & 

Cro.  Eliz.  331.    Thurston's  C.  385 ;  Coe  v.  Clay,  5  Bing.  440. 


CHAPTER  XIX. 


OF  ABSTBACTS  OP  TITLE  OF  PROPERTY  OF  A  PECUXIAR 

NATURE. 


This  chapter  will  be  divided  into — I.  Titles  of  lands 
derived  from  the  crown. — II.  Titles  of  manors. — 
III. — Titles  of  rectories  and  chapels. — IV.  Titles  of 
pews  and  vaults. — V.  Titles  of  slaves  and  colonial 
property. — VI.  Titles  of  company  shares. — ^VII.  Ti- 
tles under  the  land-tax  acts : — and  VIII.  Titles  of 
equities  of  redemption. 

I.  TITLES  OF    LAND    DERIVED    FROM    THE    CROWN. 

When  the  title  of  the  property  is  derived  from  a 
grant  of  the  crown,  the  original  grant  must  be  pro- 
duced, although  it  was  made  at  a  more  distant  period 
than  sixty  years,  for  the  parpose  of  showing  that  no 
reversion  or  remainder  or  burdensome  rent  or  service 
was  reserved  by  the  crown ;  but  the  intermediate  con- 
veysoces  which  have  occurred  since  that  date  and  the 
period  at  which^  by  the  ordinary  rules  of  practice,  the 
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evidence  of  his  title  should  commence,  need  not  be 
produced,  (a) 

The  ancient  maxim  of  the  law  was  nullum  tempus 
occurrit  regi;  but  by  the  9  Geo.  III.  c.  16,(3)  the  crown 
is  disabled  to  sue  or  implead  any  person  or  persons 
for  any  manors,  lands,  or  hereditaments  whatsoever, 
or  make  any  demand  for  the  same,  where  the  right 
hath  not  or  shall  not  first  accrue  and  grow  within  sixty 
years  next  before  the  commencing  such  action  or  suit, 
and  the  subject  is  secured  in  the  free  and  quiet  en- 
joyment thereof,  as  well  against  the  crown  as  all  other 
persons  claiming  any  estate  or  interest  therein,  by 
colour  of  any  letters  patent,  or  grants  upon  sugges- 
tion of  concealment,  wrongfully  detaining,  &c.  for  which 
judgment  hath  not  or  shall  not  be  given  to  the  crown 
within  sixty  years  before  the  commencing  such  suit. 

But  a  remainder  or  reversion  of  an  estate  of  the  gift 
of  the  crown,  vested  in  the  crown,  will  not  be  barred 
by  any  recovery ;  (c)  for  these  estates  (d)  are  ex- 
pressly- exempted  from  the  operation  of  the  acts  limit- 
ing  the  rights  of  the  crown  to  sixty  years,  (e) 

Some  doubt  has  arisen  whether  a  reversion,  not  of 
the  gift  of  the  crown,  but  otherwise  vested  in  the 
crown,  can  be  barred  by  a  recovery.  The  ques- 
tion arose  in  a  recent  case(/)  where  a  reversion  was 
forfeited  to  the  crown  by  the  treason  of  the  owner,  and 
on  a  recovery  being  suffered,  and  a  sale  afterwards 
made  to  a  purchaser^  Lord  Eldon  held  that  the  title 
was  so  doubtful,  that  a  purchaser  could  not  be  com- 
pelled to  take  the  title ;  and  Lord  Redesdale  came  to 

(a)lPrestAb6.5.S0.250;<m/e,p.65.        (e)  SI  Jac.  1.  c.  S;    9  Geo.  III. 

(6)  8. 1.  c.  16.  8.  S;  and  see  34  &  35  Hen. 

it)  Touch.  49.  VIIL  c.  26. 

(<0  3  Roll.  Abr.  393;  Cro.  Car.         (J)  Blosse  v.  Clanmorris,  3  Bli; 

497.  69. 
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the  same  conclusion.  ''  There  was  no  intelligible 
principle/'  his  lordship  thought,  *'  that  a  reversion 
vested  in  the  crown,  but  not  reserved  upon  a  gift  of 
the  crown,  may  be  barred  by  a  recovery ;  there  was 
no  authority  but  one  loose  case,  which  was.  contradicted 
by  every  other  case.  The  case  in  Rollers  Abridg- 
ment (a)  is  decisive  on  the  point.  Pigott  in  one  pas- 
sage (b)  treats  it  as  a  disputable  point  at  common  law. 
Cruise  seems  jto  understand  the  law  on  the  subject  as 
it  is  laid  down  in  RoUe,  and  refers  to  the  practice  of 
divesting  the  reversion  of  the  crown  by  act  of  parlia- 
ment, to  enable  the  tenant  in  tail  to  make  an  effectual 
recovery."  The  practice,  he  thought,  was  important, 
as  evidence  of  the  state  of  the  law. 

As  the  point,  therefore,  still  continues  doubtful,  it 
may  be  useful  to  notice  the  principal  authorities  on  the 
subject,  particularly  as  they  are  not  all  referred  to  in 
the  case  of  Blosse  v.  Clanmorris,  and  to  state,  that 
after  a  careful  examination  of  them,  the  conclusion  has 
been  come  to,  that  no  remainder  or  reversion  vested  in 
the  crown  can  be  barred  by  a  recovery,  by  whatever 
means  it  has  become  so  vested. 

It  may,  in  the  first  place,  be  mentioned,  that  it  is 
uniformly  laid  down  by  every  authority  on  the  subject, 
that  the  king  cannot  be  vouched  in  a  recovery ;  for 
though  fictions  may  take  place  among  common  per- 
sons, yet  the  king  will  not  be  bound  by  fictions,  and 
therefore  the  king  will  not  be  bound  in  his  reversion 
or  remainder  by  recompense  feigned  upon  a  common 
recovery,  (c)  It  is  said,  indeed^  in  Hudson  v.  Ben- 
son, (d)  by  Hale,  C.  J.,  that  the  recompense  of  the 


(a)  p.  395.  pi.  8.  (c)  Hob.  389. 

(6)  p.  85.  .        (d)  S  Lev.  30. 

U 
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value  is  the  reason  of  the  bar  by  common  recoveries 
as  to  the  issue  in  tail,  but  not  the  reason  why  it  bars 
as  to  him  in  remainder  or  reversion.  However,  this 
appears  to  be  incorrect,  as  the  contrary  is  laid  down 
in  numerous  other  cases,  (a)  And  even  if  it  were  so 
between  subject  and  subject,  this  would  not  interfere 
with  the  general  rule,  which  is  supported  by  most  of 
the  authorities  just  cited,  that  the  king  camiot  be 
vouched  in  a  recovery,  (b) 

We  shall  now  quote  the  authorities,  which,  inde- 
pendent of  the  rule  just  referred  to,  have  led  us  to  the 
conclusion  that  a  recovery  will  not  bar  the  king's 
remainder  or  reversion. 

In  Rolle  it  is  said,  that  if  there  be  tenant  in  tail, 
remainder,  or  reversion  in  tail  to  a  stranger,  remainder 
or  reversion  in  the  king  and  the  tenant  in  tail  in  pos- 
session suffer  a  recovery,  this  will  bar  all  estates  before 
the  estate  of  the  king :  (c)  and  again,  if  there  be  te- 
nant in  tail,  remainder  in  tail  to  the  king,  remainder 
in  fee  to  a  stranger,  and  tenant  in  tail  suffer  a  com- 
mon recovery,  this  will  bind  the  estate  in  possession 
and  the  remainder  in  fee ;  but  the  estate  of  the  king 
will  not  be  touched  by  it.  (d) 

Lord  Coke  also  says,  that  if  a  subject  make  a  gift 
in  tail,  remainder  to  the  king  in  fee,  seeing  the  estate 
tail  was  not  created  by  a  king,  the  estate  tail  may  be 
barred  by  a  common  recovery ;  (e)  but  this  assumes 
that  the  remainder  to  the  king  will  not  be  barred. 

(a)  See  Plow.  553 ;  Bro.  Ab.  Dis-  Dig.  377.  3d  edit.                         * 

contin.  pi.  32;    Dy.  32.  pi.  1;    Co.  (c)  2  Roll.  Abr.  394.  pi.  8. 

Litt  335  a,  372  b;  Cro.  Car.  433;  (d)  2  Roll.  Abr.  $94.  pi.  3. 

Pig.  on.  Rec.  83;  11  Co.  39  b;  T.  (e)  Co.  Litt.  372  b;    Wiseman's 

Raym.  347,  348;  2  Bla.  Com.  359 ;  case,  2  Co.  15  a ;  Cholmley*s  case, 

5  Cru.  Dig.  286.  2  Co.  52  a. 

(6)   And  see  Pigot.  74;    5  Cru. 


OF    PROPERTY    OF    A    PECULIAR    NATURE.       291 

If  tenant  for  life,  reversion  to  the  king  make  a  feofF- 
ment»  it  cannot  touch  the  reversion  to  the  king,  nor 
does  a  fee  descendable  pass ;  but  when  a  tenant  in  tail, 
reversion  to  the  king  makes  a  feoffment,  then  a  base 
fee  will  pass,  determinable  by  the  entry  of  the  issue 
in  tail,  (a) 

When  tenant  in  tail  of  the  gift  of  a  common  person, 
remainder  to  the  king,  at  this  day  suffers  a  common 
recovery^  it  shall  bar  the  estate  tail,  but  not  the  re* 
mainder.  (b) 

These  authorities  and  the  cases  referred  to  in  them, 
seem  fully  to  bear  out  the  proposition  that  no  re- 
mainder or  reversion  in  the  king  can  be  barred  or 
affected  by  a  recovery  ;  and  we  shall  now  proceed  to 
inquire  whether  there  are  any  authorities  on  the  other 
side.  A  passage  in  the  Touchstone  is  much  relied  upon 
by  those  who  think  that  such  a  remainder  or  rever- 
sion may  be  barred*    This  is  as  follows  : — 

Where  a  subject  by  the  king's  provision  makes  a 
gift  in  tail,  and  then  grants  the  remainder  to  the  king 
for  life  or  years  only^  the  estate  tail,  remainder,  and 
reversion  also,  may  be  barred  by  a  common  recovery. 
So,  in  other  cases,  where  a  subject  makes  a  gift  in 
tail,  remainder  to  the  king  in  fee,  the  estate  tail  may« 
be  barred  by  a  common  recovery;  and  therefore, 
if  there  be  tenant  in  tail,  the  remainder  or  reversion 
in  fee  to  another,  and  he  in  remainder  or  reversion, 
by  deed  indented  and  enrolled,  bargains  and  sells  his 
remainder  or  reversion  in  fee  to  the  king,  or  if  one 
covenant  to  stand  seised  to  divers  uses  in  tail,  re- 
mainder to  the  king  in  fee ;  in  these  cases,  the  estates 

(a)  Cro.  Car.  429.  ed.  notes ;  Plow.  Com.  557;  Cro.  Car. 

(6)  Wiseman's  case,  2  Co.  15  a;      430.  See  also  Sergeant's  case,  2  Roll. 
1  Thomas  and  Fraser's  edit  456,  and      Abr.  393 ;  Hob.  339 ;  Pig.  Rec.  85. 

v2 
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and  the  reversion  and  remainders  depending  there- 
upon, may  be  barred  by  a  recovery,  (a)  But  it  is  to 
be  observed  on  this  authority,  that,  if  closely  examined, 
it  does  not  interfere  with  the  principle  which  is  con- 
tended for,  as  the  remainder  to  the  king  being  granted 
to  him,  by  bargain  and  sale  enrolled,  or  covenant  to 
stand  seised,  would  be  void ;  as  it  is  a  well  established 
rule  that  a  grant  to  the  crown  ,mu8t  be  by  record.  (3) 
The  grant,  therefore,  being  void,  could  clearly  be 
barred  by  the  recovery,  or,  more  correctly, .  the  re- 
mainder would  never  vest  in  the  king. 

In  Cholmley's  case,  (c)  where  there  was  a  gift  in  tail, 
remainder  in  fee,  and  he  in  remainder  granted  to  an- 
other for  life,  with  remainder  to  the  queen,  it  was 
held  that  a^ecovery  of  the  tenant  in  tail  barred  not 
only  the  estate  tail,  but  also  the  estate  for  life;  and  by 
operation  of  law,  the  estate  for  life  being  defeated,  the 
remainder  to  the  queen,  which  depended  oh  it,  was  also 
defeated :  for  it  was  out  of  the  statute  of  34  and  35  Hen. 
VIII.,  (d)  because  the  estate  tail  was  not  of  the  queen's 
gift.  This  case,  however,  rests  on  its  special  circum- 
stances, and  establishes  no  general  rule ;  and  as  no 
other  decision  has  been  found  recognizing  the  same 
principle,  it  may  be  laid  down  that  the  whole  weight 
of  authority  on  the  point  is  in  favour  of  the  principle 
contended  for,  that  no  recovery  or  remainder  vested 
in  the  crown  can  be  barred  by  a  recovery. 

It  seems,  however,  according  to  Mr.  Cruise's  Digest, 
(e)  that  several  modern  lawyers  of  eminence  have 
doubted  the  propriety  of  this  rule;  but  as  it  seems 
well  settled,  it  will  hardly  be  disturbed.     The  late 

(a)  Touch.  43,  43.  (d)  c.  96. 

(b)  Plow.  Com.  55$.  (e)  5  Cm.  Dig.  465, 3rd  edition. 

(c)  8  Co.  52  a;  Moore,  342. 
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case  of  Blosse  t;.  Clanmorris,  already  referred  to,  (a) 
has  established  that  a  purchaser  will  not  be  compelled 
to  take  a  title,  the  validity  of  which  depends  on  the 
virtue  of  a  recovery  to  bar  such  a  remainder  or  rever- 
sion ;  and  it  seems  open  to  contend,  that  if  the  point 
again  comes  before  the  court,  it  will  be  considered  as 
not  even  doubtful. 

Where  the  king  made  a  gift  in  tail,  saving  the  re- 
version to  himself,  and  afterwards  gave  the  tenant  in 
tail  leave  to  suffer  a  recovery,  and  to  that  intent  passed 
the  reversion  out  of  himself  and  lodged  it  in  others,  to 
have  it  reconveyed  to  him  afterwards,  it  was  held  that 
the  tenant  in  tail,  or  his  issue,  might  bar  this  rever- 
sion by  a  common  recovery,  (b) 

And  if  the  king  made  a  gift  in  tail,  reserving  the 
reversion  to  himself,  and  after  doth  grant  the  rever- 
sion to  another;  in  this  case  the  tenant  in  tail  may 
suffer  a  recovery,  and  bar  the  estate  tail  and  the  rever- 
sion also,  (c) 

No  purchaser  can  have  the  benefit  of  the  act  of  9 
Geo.  III.  c.  16^  if  the  lands  he  has  purchased  are 
parcel  of  an  honor,  and  such  honor  has  been  put  in 
charge  within  the  limited  period;  and  **  there  are  but 
few  farms,"  says  Mr.  Preston,  **  which  are  not  parcel 
of  an  honor,  &c.  which  remains  in  the  crown  and  is 
continued  in  charge ;  and  entire  honors  are  of  too  much 
importance  to  be  obtained  by  intrusion" (d) 

Tenants  in  tail  by  the  gift  of  the  crown  for  services 


(a)  p.  888.  Lewis,    1  Wils.  48 ;    Dy.  32  a,  m 

{b)  Chesterfield's  case,  Hard.  409;  notis;  Cro.  Eliz.  595;  Moore,  467. 
and  see  further,  Vin:  Ab.  Com.  Rec.  (c)  Touch.  42  ;  Co.  Litt.  372  b. 

(2);  Com.  Dig.  Est.  B.  81 ;  46  Geo.  (d)  1  Prest  Abs.  31.    As  to  what 

III.  c.  123.    Eyton  v.  Price,  2  Show,  shall  be  deemed  a  putting  in  charge, 

104;  Touch.  15,  28,  42.    Witham  v.  see  sec.  10  of  the  act. 
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performed,  are,  in  respect  of  the  power  of  alienation 
while  the  reversion  is  in  the  crown,  on  the  same  foot- 
ing with  tenants  for  life,  except  that  they  do  not 
forfeit  their  estates  by  claiming  the  fee.  They  cannot 
divest  the  remainder,  or  reversion,  or  the  estate 
taiL  (a) 

And  they  are  in  equity,  when  they  pay  off  incum* 
brances,  treated  as  tenants  for  life,  namely,  as  pre- 
sumable incumbrancers  in  the  place  of  those  creditors 
whose  incumbrances  they  have  discharged,  (bl) 

II.    T1TL£S    OF    MANORS* 

It  is  necessary,  to  constitute  a  manor,  that  there 
should  be  two  freeholders  within  the  manor,  holding 
of  the  manor,  and  subject  to  escheat,  (c) 

To  constitute  a  court- baron  it  is  necessary  that  it  be 
holden  before  two  freeholders  at  the  least,  {d) 

If  parceners  make  partition  of  a  manor,  and  parcel 
of  the  demesnes,  and  services  are  allotted  to  one,  and 
parcel  to  the  other,  each  has  a  manor,  (e)  And  if  by 
descent  the  part  of  one  comes  to  the  other,  it  shall  be 
one  manor  again.  (/) 

A  manor  may  be  parcel  of  another  manor,  and  held 
of  it-  is)    So  it  may  be  held  of  another  by  copy.  (A) 

A  manor  cannot  begin  at  this  time ;  (t)  and  therefore 
if  a  man  makes  a  gift  in  tail,  rendering  rent  and  suit  at 

(a)  See  Davis  v.  Duke  of  Marl-  sale  of  a  manor,  see  on^e,  p.  31. 
borough,  9  Swanst.  108.  ((QBradshawv.LawsoD,4T.R.44d. 

(6)  Countess  of  Shrewsbury  v.  Earl         (e)  2  Roll.  Ab.  128, 1. 15. 
of  Shrewsbury,  1  Ves.  jun.  227;  see         (/)  lb. 
potty  and  Index,  word  Prenanp^toit.  (jg)  Bulst.  54. 

(c)  Glover  v.  Lane,  3  T.  R.  447.         (A)  Com.  Dig,  Copyhold,  (Q.  1.) 
As  to  the  necessity  of  producing  the         (t)  2  Roll.  Ab.  120,  1.  20;   Cro. 

grant  of  the  office  of  steward  on  the  £liz.  39. 
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court,  it  shall  not  be  a  manor,  for  he  cannot  make  a 
court,  though  the  tenure  is  good,  {a) 


III.    TITLES  OF  RECTORIES  AND  CHAPELS. 

It  has  long  been  settled  that  the  freehold  of  the 
church  and  churchyard  is  in  the  rector  for  the  time 
being,  {b) 

Where  the  rectory  is  impropriate,  the  temporal  fee 
is  in  the  impropriate  owner,  who  is  sometimes  called 
the  lay  rector  and  patron ;  but  he  has  no  right  to  grant 
a  part  .of  the  body  of  the  church  or  the  chancel 
to  a  stranger;  for  the  church  might  thus  be  filled 
with  seats  which  might  descend  to  strangers,  and  so 
the  parishioners  might  be  wholly  excluded.  The 
freehold  both  in  the  church  and  in  the  chancel 
is  unalienable  either  by  a  lay  or  an  ecclesiastical  rec- 
tor, (c) 


(a)  2  KoU.  Ab.  190,  L  15;  Co. 
Lttt.  58. 

(6)  See  Beckwith  v.  Harding,  1  B. 
&  A.  508,  515,  516. 

(c)  CliflFord  ».  Wicks,  1  B.  &  A. 
498.  As  to  what  property  in  a  chapel 
will  enable  a  person  to  bring  an  ac- 
tion of  trespass,  see  Revettv.  Brown, 
5  Bing.  7.  But  a  lay  impropriator 
must  maintain  a  priest  in  the  church, 
and  keep  the  churdi  in  repair.  Ori- 
ginally the  tithes  of  the  parish  were 
distributed  into  four  parts:  one  to 
the  bishop,  one  to  maintain  the  fabric 
of  the  church,  one  for  the  poor,  and 
the  fourth  for  the  incumbent.  The 
sees  of  the  bishops  becoming  amply 
endowed,  their  share  sunk  into  the 


others ;  and  the  monasteries  appro* 
priated  as  many  benefices  as  they 
could  to  their  own  use,  undertaking 
to  keep  the  church  in  repsur,  and  to 
have  it  constantly  served.  On  the 
dissolution  of  the  monasteries,  these 
appropriated  benefices  became  vested 
in  the  crown,  who  granted  them  out  to 
laymen,  to  hold  as  temporal  inheri- 
tances, a^tirely  free  from  spiritual 
jurisdiction,  and  to  be  transferable 
as  any  other  species  of  property.  See 
Matt,  on  Presump.  283.  The  con- 
version of  an  ecclesiastical  benefice 
to  the  use  of  a  lay  person,  to  be  en- 
joyed for  ever,  is  called  an  impro- 
priation; to  a  spiritual  person,  an 
appropriation. 
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Proprietary  or  private  chapels  are  anomalies  un- 
known to  the  constitution  and  to  the  ecclesiastical 
establishments  of  the  church  of  England,  and  can 
possess  no  parochial  rights,  (a)  They  may  be  built 
by  private  subscription^  and  a  minister  may  be  paid 
an  annual  sum,  out  of  the  pew  rents  or  otherwise; 
but  although  a  licence  be  obtained  from  the  bishop  of 
the  diocese,  and  the  minister  be  named  by  the  rector 
of  the  parish  to  perform  parochial  services,  if  there  be 
no  proof  of  consecration^  nor  of  any  compositions  be- 
tween the  patron  incumbent  and  ordinary,  yet  the 
minister  cannot  perform  parochial  duties,  or  distribute 
the  alms  collected  at  the  sacrament  of  the  Lord's 
Supper ;  (b)  for  all  parochial  duties  are  committed  to 
and  imposed  upon  the  parish  incumbent,  and  all  fees 
and  emoluments  arising  therefrom  belong  to  him.  (c) 

Where  the  owner  of  the  messuages  in  a  chapelry 
alleged  a  right  to  appoint  a  curate  in  virtue  of  their 
being  charged  annually  for  the  repair  of  a  chapel,  and 
the  proof  was  that  the  chapel  was  repaired  out  of  the 
poor's  rate,  it  was  held  that  the  allegation  was  not  sus- 
tained, (d) 

» 

IV.   TITLES  OF  PEWS  AND  VAULTS. 

Pews  belong  to  the  parishioners  at  large,  for  their 
use  and  accommodation ;  (e)  and  there  cannot  be  any 
personal  property  in  a  pew.  (/) 

The  disposal  of  pews  in  the  nave  of  the  church 

(a)  Maysey  v.  Hillcoat,  3  Hagg.      6Bing.  485. 

4a.  (e)  Gibson's  Codex,  tit.  9,  c.  4; 

(b)  Mayscy  v,  Hillcoat,  2  Hagg.  Pettman  v.  Bridger,  1   Phill.  323. 
30.  Fuller  v.  Lane,  2  Add.  425. 

(c)  Maysey  v.  Hillcoat,  2  Hagg.  48.  (/)    Hawkins  v.    Compeignc,    3 
'    (d)  Shepherd  v.  Bishop  of  Chester,  Phill.  11.16. 
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belongs  to  the  churchwardens  under  the  control  of 
the  ordinary,  (a)  and  also  those  in  the  aisles,  if 
they  have  been  repaired  at  the  common  charge 
of  the  parish,  (b)  The  ordinary  may,  however, 
preclude  himself  from  the  exercise  of  this  power 
by  granting  licences  or  faculties,  enabling  the  pa- 
rishioners to  appropriate  particular  pews  to  their  own 
use,  on  condition  that  they  will  repair  them,  (c) 

Faculties  are  of  two  kinds :  first,  when  the  grant 
is  to  a  man  and  his  heirs  in  gross;  and  secondly, 
where  it  is  to  a  person  and  his  heirs  as  appurtenant 
to  a  house  which  he  occupies  in  the  parish.  The 
right  conferred  in  the  former  case  is  personal  to 
the  grantee  ;  it  cannot  be  assigned  over  to  strangers, 
and  the  limitation  to  the  heiVs  is  void.  In  the  latter 
case  it  is  incident  to  the  messuage  and  not  to  the 
grantee,  and  passes  to  the  successive  owners  and 
occupiers  o{  it.  (d)  A  vendor  must  show^  therefore, 
either  a  prescriptive  right  to  the  pew,  as  belonging  to 
a  house,  or  a  faculty  to  that  effect  by  the  ordinary ; 
and  a  mere  possession  of  a  pew,  even  for  sixty  years, 
will  not  be  sufficient,  (e) 

And  as  a  seat  in  the  body  of  the  church  does  not 
belong  to  the  person,  but  to  the  house  of  a  pa- 
rishioner, (/)  it  cannot  be  granted  to  one  and  his  heirs 
even  by  the  ordinary,  (g) 

(a)  Corven's  case,  12    Co.  105.  Fraser's  notes  thereto. 

May  V,  Gilbert^  3  Bulst  150.  Fuller  (e)  See  Fuller  v.  Lane^nbinqf.  Stocks 

V,  Lane,  tiln  fifp.  v.  Booth,  1 T.  R.  438.  Rogers  v.Brooks, 

(6)  Frances  v.  Ley,  Cro.  Jac.  366.  1  T.R.431  n.;  1  Lev.  71;  3Lev.7d,74; 

Langley  v.  Chute,  T.  Raym.  246  ;  Kenrick  ©.Taylor,  1  Wils.S26;  Pctt- 

12  Co.  105 ;  Cro.  Jac.  366 ;  2  Bulst  man  v.  Bridger,  1  Pbill.324.    Bryan 

151.  V.  Whistler,  8  B.  &  C.  288. 

(c)Stock8i;.fiooth,lT.R.431,n.(2)  (/)  Brabm  v. Tradam,  Poph.  140. 

id)  Per  Buller,  J.   1  T.  R.  429.  (g)  1 T.  R.  428.  Clifibrd  v.  Wicks, 

Uussey  v.  Leighton,  12  Co.  106;  and  1  B.  &  A.  507 ;  and  see  ante,  p.  295. 
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Nor  can  a  pew  in  the  body  of  the  church  be 
conveyed  separately  frotn  the  house,  although  if  it 
were  in  the  chancel  it  seems  it  might,  {a) 

Even  by  means  of  a  faculty,  a  pew  can  only  be 
granted  to  the  inhabitants  of  a  parish ;  and  it  is  for 
the  most  part  limited  to  the  house,  a  removal  from 
which  destroys  the  right  to  the  pew.  (b) 

A  pew  in  the  body  of  the  church  may  be  pre- 
scribed for,  as  appertaining  to  a  house  out  of  the 
parish,  (c) 

The  rector  is  entitled  to  the  principal  pew  in  the 
chancel ;  but  the  ordinary  may  grant  permission  to 
other  persons  to  have  pews  there,  (rf) 

The  perpetual  curate  of  an  augmented  parochial 
chapelry  has  a  sufficient  possession  whereon  to  main- 
tain trespass  for  breaking  and  entering  the  chapel, 
and  destroying  the  pews,  (e) 

A  faculty  for  annexing  a  pew  to  a  messuage, 
obtained  by  surprise  and  undue  contrivance,  may  be 
revoked.  (/) 

It  seems  that  a  rector  cannot  grant  a  vault  in  a 
church,  but  only  leave  to  bury  there  in  each  par- 
ticular instance ;  or  at  any  rate  he  cannot  do  so  by 
parol,  (g)  If  it  were  an  interest  in  land,  the  grant 
would  not  be  binding  under  the  Statute  of  Frauds, 
unless  there  was  a  memorandum  in  writing,  signed  by 
the  party  granting.  If  it  be  not  an  interest  in  land,  it  is 

{a)  Mainwaring  v.  Giles,  5  B.  &  A.  Jer.  583. 

36 1 .    And  see  Pittman  v.  Bridger,  1  {d)  Per  Bay  ley ,  J .  Clifford  v.  Wicks, 

Phill.  323.   Byerley  v.  Windus.  5  B.  l  B.  &  A.  498. 

&  C.  1  S.  C;  7  Dow.  &Ry.  5di.  (e)  Jones  v.  Ellis,  2  Yo.  &  Jer. 

(6)  Bryan  v.  Whistler,  8  B.  &  C  265. 

293.  (/)  Butt  V.  Jones,  2  Hagg.  417. 

(c)  Rogers    v.  Brooks,     1  T.  R.  (g)  Bryan  v.  Whistler,  8  B.  &  C. 

431  n.  Lousley  v.  Hayward,  1  Yo.  &  288. 
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an  easement  or  the  grant  of  an  incorporeal  heredita* 
ment,  which  could  only  be  effectually  granted  by 
deed. 

But  even  were  a  deed  executed^  Mr.  Justice  Bay- 
ley  thought  that  the  rector  had  not  power  to  grant 
any  privilege,  except  for  the  particular  burial  then 
about  to  take  place.  '  The  rector  has  the  freehold  of 
the  church  for  public  purposes,  not  for  his  own  emo- 
lument ;  to  supply  places  for  burial  from  time  to  time, 
as  the  necessities  of  his  parish  require,  and  not  to 
grant  away  vaults,  which  cannot  be  done  unless  a 
faculty  has  been  obtained. 

Mr.  Justice  Littledale  thought  that  the  right  said 
to  have  been  granted  was  merely  a  privilege  to  make 
a  vault  and  bury  there ;  the  right  claimed  is  an  ease- 
ment giving  a  sole  and  exclusive  privilege  of  burial. 
This  must  be  prescribed  for  as  appurt^enant  to  an 
ancient  messoage.  Prescription  presupposes  a  grant, 
and  there  was  little  difficulty  in  saying  that  the  rector 
had '  no  power  to  grant  the  privilege  claimed.  In 
Francis  v.  Ley,  (a)  it  is  said,  that  neither  the  ordi- 
nary himself,  nor  the  churchwardens,  can  grant  licence 
of  burying  to  any  within  the  church,  but  the  parson 
only,  '*  because  the  soil  and  freehold  of  the  church  is  only 
in  the  parson^  and  in  none  other:'*  but  in  Gibson's 
Codex  (b)  this  is  denied  to  be  the  true  reason,  for  it 
would  apply  equally  to  the  churchyard,  but  that  the 
ecclesiastical  laws  have  appointed  the  incumbent  as 
the  proper  judge  of  the  fitness  or  unfitness  of  any  par- 
ticular person  to  have  the  privilege  of  being  buried  in 
the  church.  The  incumbent,  therefore,  may  exercise 
a  discretion  in  each  particular  instance  where  appli- 

(o)  Cro.  Jac,  306.  (6)  p.  542. 
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cation  is  made  for  leave  to  bury  in  the  church,  but  he 
has  no  power  to  grant  to  another  the  privilege  of  bury- 
ing there  whomsoever  he  pleases,  (a) 

A  man  may  prescribe  that  he  is  tenant  of  an  ancient 
messuage,  and  ought  to  have  separate  burial  in  such 
vault  within  the  church.  (A) 

V.  TITLES  OF  SLAVES  AND  COLONIAL  PROPERTY. 

Although  no  slave  can  exist  in  England,  (c)  yet 
slavery  is  clearly  recognized  as  existing  in  other  coun- 
tries ;  (d)  and  if  a  slave  return  to  a  colony  in  which 
he  was  formerly  a  slave^  he  will  again  become  a 
slave,  (c) 

In  most  colonies  slaves  are  real  estate,  and  are 
assets  for  the  payment  of  debts  and  sometimes  of 
legacies.  In  some  few  colonies  slaves  are  personal 
estate,  in  others  of  a  mixed  nature,  and  in  some  part 
of  others  they  are  annexed  to  the  soil. 

When  they  are  real  estate,  they  are  subject  tP  all 
its  incidents.  Wives  will  be  dowable  of  them,  and 
they  may  be  entailed,  mortgaged^  or  leased,  and 
are  susceptible  of  all  the  modifications  of  other  real 

estate. 

When  they  are  real  estate,  they  must  generally  be 
conveyed  by  deed  or  writing,  as  in  most  of  the  islands, 
acts  similar  to  the  Statute  of  Frauds  (/)  have  been 
passed ;  and  the  deed  or  writing  must  be  registered 


{a)  And  see  3  Inst.  302 ;  Degge's  Forbes  v.  Cockrane,  3  Dow.  &  Ry. 

Parson's  Counsellor,  176,  6th  edit  679 ;  2  B.  &  C.  448. 

(6)  Com.  Dig.  tit  Cemetery,  B.  (e)  Grace's  case,  2  Uagg.  Adm. 

(c)  Somerset  v.  Stewart,  lioft.  1.  Rep.  94. 

{d)  Somerset  v.  Stewart,  ubi  n^. ;  (/)  29  Car.  II.  c.  3. 
Madrazo  v.  Wiiies,  3  B.  &  A.  353  ; 
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according  to  the  form  prescribed  by  the  acts  of  the 
different  islands  for  that  purpose. 

Slaves  are  real  estate  in  the  islands  of  Jamaica, 
Barbadoes,  Granada,  Tobago,  Bermuda,  Antigua,  St. 
Vincent,  the  Virgin  Islands,  St.  Lucia,  Demerara,-and 

« 

Berbice. 

They  are  personal  estate  in  Dominica,  the  Baha- 
mas, Montserrat,  St.  Kitt's,  and  Trinidad,  {a) 

By  the  6  Geo.  IV.  c.  113,  {b)  which  consolidates  all 
the  other  acts  on  the  subject  of  slaves,  it  is  enacted, 
that  in  all  conveyances,  mortgages,  and  charges  of 
slaves,  the  names  and  descriptions  of  the  slaves,  ac- 
cording to  the  latest  registration  in  Great  Britain, 
shall  be  set  forth  either  in  the  body  of  the  deed,  or  in 
a  schedule  thereto,  and  all  deeds  which  do  not  com- 
ply with  the  provisions  of  the  act  will  be  invalid. 

In  examining  abstracts  of  property  of  this  descrip- 
tion, therefore,  care  must  be  taken  to  see  that  the  re- 
quisites of  the  act  have  been  complied  with,  as  assu- 
rances of  slaves  are  frequently  invalid  from  inatten- 
tion to  this  point. 

Recoveries  of  lands  and  other  property  in  the  colo- 
nies were  at  one  time  usual  in  the  Court  of  Common 
Pleas  in  this  country ;  and  they  will  be  valid,  although 
it  appear  on  the  face  of  the  recovery  that  the  lands  are 
situate  in  a  colony,  (c)  It  has  been  doubted,  how- 
ever, how  far  such  a  recovery  is  valid,  to  bar  an  estate 
tail,  unless  the  validity  of  the  recovery  for  such  pur- 


(a)  See  6  Park.  &  Stew.,  Cont.  (c)  Smaledbit.  Brembridge  ten,  1 

Byth.  478—484^  where  the  subject  BiDg.7S.S.C.noRi.Bayleyd^.Brem- 

is  fully  considered,  and  the  local  acts  bridge /«».  7  Moo.  372.  Robert  Hinde 

stated.  dan,  J(rfm  Hinde  ten.  Bland  vouchee^ 

(6)  s.  37.  3Br.&Bing.  7. 
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pose  has  been  established  by  the  local  laws  of  the 
colony,  (^a) 

It  may  perhaps  be  laid  down,  that  a  recovery  of 
lands  situate  in  a  colony  will  be  permitted  to  be  suf- 
fered in  the  Court  of  Common  Pleas  in  this  country ; 
that  such  recovery  would  effectuate  all  the  purposes 
of  a  recovery,  and  would  be  supported  in  the  colonial 
courts;  but  that  to  avoid  all  doubt  in  the  colonies 
where  recoveries  still  exist,  which  are  believed  to  be 
only  the  Bahamas  and  Bermuda^  it  will  be  better  to 
suffer  the  recovery  in  the  proper  colonial  court,  and  in 
every  other  colony  to  prepare  a  deed,  and  register  it 
according  to  the  forms  prescribed  by  the  local  act, 
and  thus  obtain  all  the  benefit  of  a  recovery.  For  this 
purpose  the  local  laws  should  be  consulted,  (b) 


VI.    TITLES  OF  company's  SHARES. 

New  River  shares  are  real  estate ;  (c)  and  as  the 
New  River  runs  through  three  counties,  Hertford, 
Middlesex,  and  London,  three  fines  are  necei^sary  to 
convey  them,  where  this  assurance  is  required,  (d) 

Shares  in  the  Vauxhall  Bridge  Company  are  also 
real  estate;  (e)  but  shares  of  this  nature  are  fre- 
quently made  personal  estate  by  the  act  forming  the 
company.  (/  ) 

(a)  Chalm.  Ca.  &  Op.  174;   but  (c)  Buckridge  v,  Ingram,  2  Yes. 

see  Stokes  Laws  of  the  Colonies,  185 ;  jnn.  652. 

Howard  on  Purchases  in  the  West  (d)  SeeH  P.  Wms.  127. 

Indies,  105;  7  Park.  &  Stew.  Cont  (e)  £x  parte  Vauxhall  Bridge  Com- 

Byth.  140.  pany,  1  G1.&  Jam.  101. 

(6)   And  see   Howard's  Colonial  (/)  See  ante,  p.  132. 
Laws,  pasnm. 
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VII.    TITLES  UNDER  THE  LAND-TAX  ACTS. 

When  the  land-tax  is  purchased  by  a  particular 
tenant,  and  some  of  the  lands  are  settled  to  one  class 
of  uses  and  others  to  a  different  class  of  uses,  and  there 
is  one  entire  contract  for  the  redemption  of  the  land- 
tax  ;  as  when  some  of  the  lands  are  held  in  fee  and 
others  for  a  particular  estate,  and  there  is  one  con- 
tract only  for  the  purchase  of  the  land-tax  of  both 
estates ;  a  title  derived  under  a  sale  made  under  the 
powers  given  by  the  land-tax  acts,  will  be  defec- 
tive, {a) 

It  should  always  be  seen  that  the  persons  stated  to 
have  redeemed  had  a  right  so  to  do ;  (Jb)  and  that  the  re- 
quisites mentioned  in  the  acts  have  been  complied  with ; 
and  in  particular  that  the  sale,  mortgages,  and  grants 
under  the  act,  have  been  made  under  the  authority  and 
with  the  consent  of  the  commissioners  for  the  time 
being  acting  in  the  execution  of  the  act;  (c)  and  where 
the  sale  has  been  effected  by  a  tenant  for  life,  that  the 
proper  notice  has  been  given  to  the  persons  bene- 
ficially entitled  in  remainder,  (d) 

It  should  also  be  seen  that  the  consideration  has 
been  duly  paid  into  the  Bank  of  England,  according 
to  the  directions  contained  in  the  act  as  to  payment  of 
purchase-money  under  the  act.  (e) 

By  the  42  Geo,  III.  c.  116,  (/)  the  surveyor-general 
of  the  land  revenues  is  empowered  to  contract  for  sale 
of  the  crown  lands  to  redeem  the  land-tax. 

A  person  who  has  entered  into  an  agreement  for  the 

(a)  1  Prest.  Abs.  89.  (e)  42  Geo.  IIL  s.  116.  s.  98.  And 

(6)  See  42  Geo.  III.  c.  116.  see  Hicks  v.  Morant,  3  Yo.  &  Jer. 

(c)  See  42  Geo.  III.  c.  116.  8.  54.  286. 
(rf)  See  42  Geo.  III.  c  116.  s.  96.  (/)  s.  133. 
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purchase  of  land  which  was  formerly  part  of  the  glebe 
of  a  rectory,  and  had  before  been  sold  for  the  redemp- 
tion of  the  land-tax,  is  not  bound  to  complete  his  pur- 
chase, when  it  appears  that  upon  the  prior  sale  for  the 
redemption  of  the  land-tax,  the  rector  himself  was  the 
actual  purchaser  in  the  name  of  his  curate ;  (a)  it 
being  the  duty  of  the  rector  to  obtain  the  best  possible 
price  for  the  land  sold,  and  his  interest,  as  purchaser, 
to  pay  the  least  possible  price  for  it. 

VIII.  TITLES  OF  EQUITIES   OF  REDEMPTION. 

An  equity  of  redemption  is  an  equitable  inte- 
rest, and  may  be  aliened  or  entailed  in  equity;  it 
will  descend,  if  of  real  estate,  to  the  mortgagee's 
real  representatives ;  and  if  of  personal  estate,  to  his 
personal  representatives.  (^)  But  an  equity  of  re- 
demption is  not  recognized  as  an  estate  by  a  court 
of  law,  (c)  and  is  therefore  only  transferable  in 
equity. 

A  purchaser  of  an  equity  of  redemption  should  as- 
certain, by  communication  with  the  mortgagee,  the 
exact  state  of  the  mortgage  account^  and  should  not 
depend  upon  the  statement  of  the  mortgagor  as  to 
this.  He  should  also  give  the  mortgagee  notice  of 
the  mortgage,  as  he  will  thus  obtain  priority  over  all 
incumbrances  of  which  the  mortgagee  has  no  notice;  (d) 
and  he  may  at  the  same  time  inquire  what  circum- 

« 

stances  affect  the  estate,  of  which  the  mortgagee  al- 
ready has  notice. 

(a)  Graver  v,  Hugell,  S  Russ.  428.  (c)  Preston  v.  Christmas,  %  Wils. 

{h)  Casbome  v.  Scarfe,  1  Atk.  603.  86.    Boscarick  v.  Burton,  1  Cha.  Ca, 

606 ;  3  £q.  Ca.  Ab.  594.    Tucker  v.  S17.    Cholmondeley  v,  Clinton,  9 

Thurstan,  17  Ves.  133.    Pettat  v.  £1-  Mer.  359. 

lis,  9  Ves.  563.    Lloyd  o.  Lander,  5  (<0  AnU^  p.  126. 
Madd.  290. 
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It  is  usual  to  transfer  an  equity  of  redemption  by 
lease  and  release^  but  an  agreement  in  writing  will 
bind  the  interest  effectually  in  equity,  (a)  And  where 
the  person  to  whom  the  equity  of  redemption  is  to  be 
conveyed  is  the  mortgagee  Jiimself,  a  mere  release 
indorsed  on  the  back  of  the  mortgage  deed  will  be  all 
that  is  necessary.  (A) 

A  purchaser  of  an  equity  of  redemption  usually 
covenants  with  the  mortgagor  to  pay  the  mortgage  debt; 
but  if  he  does  not  enter  into  such  a  covenant,  he  will 
still  be  bound  to  indemnify  the  vendor  against  the 
mortgage  debt,  (c)  But  if  the  purchaser  covenants 
with  the  mortgagor  to  pay  a  mortgage  debt,  to  which 
a  third  person  was  liable  as  a  surety  for  him,  (the 
mortgagor,)  and  who  afterwards  paid  the  debt,  the 
surety  cannot  maintain  an  action  of  assumpsit  against 
the  purchaser,  as  he  is  only  liable  to  the  mortgagor,  (d) 

(a)  Sec  Staines  v.  Morris,  l  Ves.  &         (c)  See  Waring  v. Ward,  7  Ves.  S37. 
B.  8.  {d)  Crafts  v.  Tritton,  8  Taunt.  365. 

(b)  See  6  Park.  «c  Stew.  Conv.  4d7.      S.  C. ;  3  Moo.  411.  * 


CHAPTER  XX. 


OF  DEFECTS  IN  ABSTRACTS  OF  TITLE. 


We  have  now  discussed  the  principal  rules  relating 
to  all  the  most  usual  abstracts  of  title  ;  and  we  shall 
proceed  to  consider  some  defects  in  titles  of  a  general 
nature,  and  affecting  more  or  less  all  kinds  of  pro- 
perty. Counsel  .must  see,  first,  that  there  is  a  good 
title  at  law;  and  secondly,  that  there  is  a  good  title  in 
equity ;  for  unless  the  vendor,  as  we  have  seen,  (a) 
can  make  out  a  good  title  both  at  law  and  in  equity, 
his  title  will  be  defective.  He  must  see  particularly 
whether  the  title  is  open  to  objection  on  the  ground 
of  any  of  the  defects  mentioned  in  this  chapter.  It 
will  be  proper  to  treat  of  these  in  detail ;  and  we 
shall  therefore  divide  our  inquiries  into  the  following 
sections  : — I.  Judgments  and  recognizances. — II. 
Crown  debts. — III.  Non-compliance  with  the  registry 
acts.  — IV.  Annuities  and  rents. — V.  Debts  and  lega- 
cies.— VI.  Dower  and  curtesy. — VII.  Mortgages. — 

(a)  Sec  aniCy  p.  1,  47,  56,  58. 
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VIII.  Loss  or  non-existence  of  title-deeds. — IX.  In- 
sufBcient  description  of  parcels. — X.  Decrees. — XI. 
Lis petiikns.-^Xll.  Leases. — XIII.  Fines,  recoveries, 
and  feoffments. — XIV.  Purchases  by  trustees  of  trust 
property. — XV.  Voluntary  and  fraudulent  convey- 
ances.— XVI.  Illegitimacy. — XVII.  Breaches  of  trust 
and  destruction  of  contingent  remainders. 


I.    JUDGMENTS    AND    RECOGNIZANCES. 

The  search  for  incumbrances  will  depend  upon 
the  persons  with  whom  the  contract  is  entered  into. 
They  may  be  persons  of  such  well-established  re- 
spectability, that  the  search  may  be  safely  limited,  or 
altogether  omitted  ;  but  as  a  general  rule,  as  this  duty 
will  fall  on  the  purchaser's  solicitor,  if  his  client  is  un- 
willing to  bear  the  expense  of  the  necessary  search,  he 
should  adopt  the  course  recommended  in  a  former  part 
of  this  work,  (a)  and  take  a  written  authority  from  the 
purchaser,  releasing  him  from  all  responsibility  on 
this  account 

A  judgment  in  an  action  of  debt,  obtained  in  any  of 
the  courts  of  record  in  Westminster,  becomes  a  lien 
on  freehold  estates,  and  enables  the  person  in  whose 
favour  it  is  pronounced  to  sue  out  an  elegit,  and  to 
obtain  possession  of  one  half  of  the  debtor's  lands  ;  (b) 
and  a  judgment  entered  up  in  pursuance  of  a  warrant 
of  attorney,  will  equally  entitle  the  creditor  to  an  elegit 
as  a  judgment  obtained  in  an  adverse  suit. 

If  tyro  elegit^  are  issued  on  the  same  day  on  judg- 
ments signed  in  the  same  term,  an  entire  moiety  of 

(a)  p.  43.  (b)  13  Ed.  I.  Stat  3. 

X  2 
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the  land  may  be  extended  on  eacb^  whether  the  judg- 
ments are  obtained  by  different  plaintiffs,  or  by  the 
same  plaintiff;  and  although  the  inquisition  on  the 
second  should  recite  that  a  moiety  had  been  extended 
on  the  first,  (a)  If  half  the  lands  are  extended  by 
elegit,  and  afterwards  another  elegit  issue  at  the  suit  of 
the  same  or  a  different  person,  only  a  moiety  of  the 
remaining  moiety  can  be  extended,  (i) 

A  scire  facias  fs  necessary  to  revive  a  judgment  after 
a  year  and  a  day,  before  an  ekgit  can  be  sued  out.  (c) 

The  judgment  gives  a  general  and  not  a  specific 
lien ;  it  does  not  affect  any  particular  estate  of  the 
debtor,  but  a  moiety  of  all  the  lands  of  which  he  is 
seised,  whether  at  the  time  of  entering  up  the  judg- 
ment, or  those  which  he  may  afterwards  acquire,  (d) 
And  this  lien  affects  the  legal  estate,  and  cannot  be  de- 
feated by  any  alienation  whatever,  with  notice,  (e) 

Before  the  Union,  a  judgment  given  in  England  had 
not  the  effect  in  Ireland  of  a  judgment  of  record,  so  as 
to  bind  the  land,  or  have  a  priority  as  a  specialty ;  (/) 
nor  was  an  Irish  judgment  a  lien  on  lands  in  Eng- 
land ;  and  the  Union  has  made  no  difference  on  this 
point,  (g) 

Judgments  are  charges  by  way  of  lien  in  equity  from 
the  time  at  which  they  are  recorded  against  every 
purchaser  who  can  be  affected  with  notice  thereof;  (A) 

(a)  Attorney-General  v.   Andrew,  277;  9  Mod.  395;   1  Roll.  Abr.  893. 

Hard.  33.    King  v.  Giles,  8  Pri.  347.  pi.  14  &  16 ;  3  ib.  478. 

339.  Doe  d,  Davies  v.  Greedy  5  Bing.  (e)  Forth  v,  Duke  of  Norfolk,  4 

337,  S.  G.  3  Moo.  &  Pay.  648.  Madd.  505. 

{b)  Hunt  V.  Cogan,  Cro.  Eliz.  483.  (./•)  Otway   v.    Ramsay,  8  Stra. 

Bumham   v.  Pain,   3  Brownl.   97;  1090. 

Com.  Dig.  Execution,  G.  14.  (g)  Harris  v.  Saunders,  4  B.  &  G. 

(c)  Putland  v.  Newman,  6  Mau.fic  411. 

Sel.  179.  (h)  Davis  v.  Earl' of  Strathmore, 

(d)  Finch  V.  Winchelsea,  1  P.  W.      16  Ves.  419. 
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and  at  law,  from  the  time  at  which  they  are  docket- 
ed ;  (fl)  and  from  that  time,  or  from  the  time  of  the 
ownership  in  the  defendant,  which  last  happens,  the 
lien  attaches ;  although,  for  other  purposes,  judg- 
ments relate  to  the  first  day  of  the  term  in  which 
they  are  given,  (b)  as  well  in  cases  of  tort  as  of  con- 
tract, (c)  Judgments  not  docketed,  have  no  pre- 
ference against  heirs,  executors,  or  administrators,  (d) 
though  omitted  to  be  docketed,  by  the  mistake  of  the 
proper  officer. 

As  judgments  obtained  prior  to  the  commencement 
of  ownership  affect  the  seisin,  when  acquired,  whether 
in  the  hands  of  the  owner  or  any  subsequent  pur- 
chaser, the  search  for  judgments  should  sometimes  be 
extended  beyond  the  commencement  of  the  owner- 
ship, (e) 

"  The  general  rule,"  says  Mr.  Preston,  *'  is  to 
search  for  judgments  for  ten  years ;  and  if  any  judg- 
ment appear  within  that  time,  to  search  for  ten  years 
from  the  time  of  the  most  early  judgment,  and  in  like 
manner  for  ten  years  from  each  judgment  which  shall 
be  found,  stopping  at  the  period  when  the  owner  be- 
came adult,  unless  there  be  reason  to  suspect  there 
are  judgments  against  him  while  a  minor."  (/)  How- 
ever, it  will,  perhaps,  be  more  correct  to  say,  that  the 
search  for  judgments  should  depend  on  the  particular 
nature  of  the  title ;    and  in  some  cases  it  will  be  ne- 


(a)  4  &  5  Wm.  &  M.  c.  80. ;  29  (d)  Landon  v.  Ferguson,  3  Russ. 

Ch.  II.  c.  3. 8.  14  &  15.  349. 

(fr)  WaghorDev.Langmead,7T.R.  (e)  1  Prest.  Abs.  191.    Brace  v. 

20.    £x  parte  Birch,  4  B.  &  C.  880.  Dss.  of  Marlborough,  2  P.  Wms. 

(c)  Grecnway  o.  Fisher,  7  B.  &  C.  491 ;  Sug.  V.  &  P.  403  h.  (m.) 

436.    Calvert  r.  Tomliu,  5  Bing.  1.  (./")  1  Prest.  Abs.  191. 
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cessary  to  extend  the  search  for  judgments  through  a 
period  of  twenty,  thirty,  or  even  forty  years.  But  it 
must  be  remembered,  that  judgments  whether  for 
debts  recovered  or  acknowledged,  or  for  damages 
found,  cannot,  under  ordinary  circumstances,  be  en- 
forced, unless  they  have  been  acted  on  within  the  pre- 
ceding forty  years,  or  perhaps  a  shorter  period ;  as  the 
laches  of  the  parties  will  be  held  to  aflford  primd  facie 
evidence  that  such  judgments  have  been  satisfied,  (a) 
And  it  may  therefore  be  laid  down,  that  in  all  ordinary 
cases,  a  search  for  twenty  years  will  be  sufficient. 

Of  a  similar  nature  to  judgments,  are  recognizances^ 
statutes  merchant  and  of  the  staple,  debts  of  record, 
and  debts  due  to  the  crown  by  bond  or  recogni- 
zance, (bi) 

In  register  counties,  search  should  be  made  in  the 
register-office  for  incumbrances  by  judgments.  In 
Middlesex,  they  only  bind  from  the  time  they  are 
memorialized  :  but  this  is  not  the  case  in  Yorkshire  ; 
for,  in  the  North  Riding,  any  judgment  registered 
within  twenty  days  after  the  acknowledgmenVor  signing 
of  it,  is  available  in  the  same  manner  as  if  it  had  been 
registered  on  the  day  it  was  acknowledged  or  sign* 
ed ;  (c)  and  in  the  East  and  West  Ridings,  and  in 
Kingston-upon-Hull,  thirty  days  are  allowed  for  the 
registering  of  judgments,  {d)  Therefore,  where  the 
estate  lies  in  York  or  Kingston-upon-HuU,  recent 
judgments  must  be  searched  for  in  the  proper  courts. (e) 

(a)  Flower  v.   Lord  Bolingbroke,  317. 
1  Stra.  639.    Willaume  v.  Gorges,  1         (c)  8  Geo.  II.  c.  6.s.  33. 
Camp.  217.     Kemy  v.  Ruscomb,  3         (rf)  5  Anne,  c.  18.  s.  11;  6  Anne, 

Atk.  45 ;  and  see  pott^  Chap.  XXVII.  c.  35.  s.  3a 

(6)  1  Prest.  Abs.  192 ;  see  po$t,  p.  {e)  Sug.  V.  &  P.  486,  8th  ed. 
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Writs  of  executjon  upon  judgments  intended  to 
affect  leasehold  estates  in  a  registry  county,  were 
formerly  never  registered.  From  the  present  practice 
of  registering  writs  of  execution,  it  may  perhaps  be 
concluded  that  they  ought  to  be  registered ;  but  the 
registry  of  them  is  not  directed  by  the  registry  acts ; 
and,  therefore,  upon  the  purchase  of  a  leasehold 
estate  in  a  registry  county,  not  only  the  register  but 
also  the  proper  courts  should  be  searched,  (a) 

The  register  ought  to  be  searched  immediately  be- 
fore the  execution  of  the  conveyance,  and  the  search 
for  judgments  should  be  delayed  till  the  last  mo- 
ment. And  for  fines,  recoveries,  decrees,  grants, 
trusts,  letters  of  administration,  probates,  &c.,  the 
proper  searches  must  be  made  in  the  usual  places,  as 
the  statutes  of  registration  do  not  extend  to  these 
documents,  (b) 

Where  the  lands  are  in  counties  in  which  registers 
do  not  exist,  it  is  the  practice  to  search  the  warrant- 
of-attorney  office  for  judgments  in  the  Common  Pleas, 
and  the  judgment  office  for  judgments  in  the  Kings 
Bench;  in  the  Exchequer  office  of  Pleas  for  judgments 
in  the  Exchequer,  the  seal  c'ffice  for  statutes  mer- 
chant, &c.  in  Chancery ;  and  the  office  of  the  clerk  of 
the  staple,  in  those  cities  and  towns  which  have  a  sta- 
ple, (c)  The  register  office  should  also  be  searched 
for  decrees,  and  the  enrolment  office  for  annui- 
ties. 

It  is  proper  to  observe,  here,  that  copyholds  are 
not  liable  either  to  simple  contract,  or  specialty  debts, 

(a)  Sug.    \\  &  P;  486,   8th   edi-      314. 
tion.  (6)  1  Prest.  Abs.  199. 

(c)  3  Prest  Abs.  100;  see  potiy 
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nor  even  to  debts  of  the  crown ;  (a)  nor  is  a  judgment 
a  lien  upon  copyholds,  and  therefore  they  cannot  be 
seised  on  an  elegit,  (b)  They  may,  however,  be  taken 
under  a  sequestration  from  a  court  of  equity,  (c) 

If  a  purchaser  have  notice  of  any  judgment,  &c.,  he 
will  take  subject  to  it,  although  it  be  neither  registered 
nor  docketed ;  (d)  but  in  a  court  of  law,  actual  notice 
will  not  bind  a  party  as  to  a  judgment  which  has  not 
been  docketed,  (e) 

Trust  estates  are  bound  by  judgments  as  well  as 
legal  estates ;(/)  and  purchasers  of  the  one  must  take 
the  same  precautions  as  purchasers  of  the  other.  But 
a  trust,  created  by  the  defendant  in  favour  of  himself 
and  another  person,  is  not  a  trust  within  the  statute, 
which  is  held  to  be  confined  to  cases  where  the  trus- 
tees were  seised  or  possessed  for  the  defendant  alone, 
and  not  jointly  with  another  person,  (g} 

A  search  for  judgments  ought  not  to  be  dispensed 
with,  although  the  sale  be  made  in  pursuance  of  a 
judicial  decree;  for  should  there  be  any  judgment 
creditor  who  refuses  to  come  in  under  the  decree,  he 
will  not  be  precluded  from  suing  out  execution  against 
the  lands  of  the  vendor  ki  the  purchaser's  hands,  (h) 

By  the  6  Geo.  IV.  c.  16.  (J)  it  is  provided  that  all 


(a)  Aldrich  v.  Cooper,  8  Yes.  394.         (e)  See  Doe  v.  Alsopp,   5  B.  &  A. 

Dniry  v.  Man,  1  Atk.  96 ;  1  Roll.  Ab.  14S.   Bushell  v.  Bushell,  1  Sch.  &  L. 

888,  pi.  S.  100. 

(ft)  CannoD  v.  Pack,  2  Eq.  Ca.  Ab.         (/)  29  Car.  II.  c.  3.  s.  10, 
226,  pi.  6  S.  C;  6  Vin.  Ab.  222,  (g)  Hull  v.  Greenhill,  4  B.  &  A. 

pi.  6.  684.     Harris   v.    Booker,    4  Bing. 

(c)  Dunkley  v,  Scribnor,  2  Mad.  96.    Harris  v.  Pugb,  4  Bing.  335. 
443.  (A)  Barrett  v.  Blake,  2  Ball  &  B. 

{d)  Davies  v.  Strathmore,  16  Ves.  354. 
419.  (0  s.  108. 
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creditors  by  judgment,  whereof  execution  is  not  served 
and  executed  before  the  bankruptcy,  shall  only  come 
in  rateably  with  the  other  creditors,  and  therefore  a 
search  is*unnecessary  where  the  conveyance  is  taken 
from  the  assignees  of  a  bankrupt,  (a) 

But  in  a  case  where  the  bankruptcy  intervened 
between  the  execution  of  the  conveyance  and  the  pay- 
ment of  the  purchase-money,  the  exemption  from 
judgments  against  the  bankrupt  was  not  considered  to 
be  so  clear  as  that  a  purchaser  should  be  compelled 
to  take  the  title,  (b) 

The  better  opinion  is,  that  a  judgment  is  not  a  lien 
on  leaseholds,  but  that  they  are  bound  only  from 
the  time  at  which  the  writ  of  execution  is  delivered 
into  the  sheriff's  office,  (c)  But  yet,  upon  the  pur* 
chase  of  leaseholds,  judgments  must l)e  searched  for, 
because  the  sheriff  will  not  permit  his  office  to  be 
searched  for  any  writ  of  execution  which  may  have 
been  delivered  there,  lest  the  purposes  of  the  writ 
should  be  defeated  by  the  party  against  whom  it  is 
issued,  absconding  or  removing  his  goods,  (d)  But 
judgments  against  a  former  owner  of  leaseholds^  who 
sold  the  property  nearly  sixty  years  ago,  and  to  en- 
force which  no  proceedings  appear  to  have  been  taken, 
are  no  objections  to  the  title,  (e)  An  equity  of  re- 
demption of  a  term  is  not  bound  by  execution ;  (/) 
and  a  term  of  years  which  has  been  assigned  to  attend 

(a)  Sharpev.  Roahde,  2  Rose,  199.  {d)  Sug.  V.  and  P.  4SS,   8th  edi- 

Sloper  V.  Fish,  2  Ves.  &  B.  145.  tion. 

(6)  Sloperv.Fi8h,ti6istfg.  (e)  Causton  v.  Macklew,   2  Sim. 

(c)  Jones  V.  Atherton,   2  Marsh,  243. 

375  S.  C;  7  Taunt  56.    Burdon  v.  </)  Burdon  v.  Kennedy,  vbi  tup, 

Kennedy,  3  Atk.  379.  29  Car.  II.  c.  Lyster   v,    Dolland,     1    Ves.    jun. 

3.  s.  16.    Jeans  v.  Wilkins,  1  Ves.  431. 
95. 
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the  inheritance,  cannot  be  taken  in  execution  by  a 
judgment  creditor  under  the  statute,  (a) 

The  search  for  judgments  should  be  repeated  the 
very  last  thing  before  the  purchase  is  completed,  (as 
a  judgment  may  have  been  entered  since  the  former 
search^)  and  must^  it  seems,  be  made  at  the  expense 
of  the  purchaser ;  (b)  although,  if  there  be  articles 
of  agreement  entered  into  for  a  valuable  consideration, 
they  will  protect  a  purchaser  in  equity  from  judgments 
given  between  the  articles  and  the  conveyance,  if  the 
purchaser  had  no  notice  of  them;  for  ifunder  a  contract 
for  «ale,  the  money,  being  an  adequate  consideration, 
has  been  paid,  the  lands  will  be  bound  in  equity,  and 
the  right  of  the  purchaser  will  be  preferred  to  that 
of  any  subsequent  judgment  creditor,  although  the 
judgment  was  docketed  before  any  conveyance  was 
made  to  the  purchaser,  (c) 

If  the  purchaser  at  the  time  of  the  purchase  be 
seised  of  the  legal  estate  as  mortgagee,  he  need  not 
search  for  any  judgments  affecting  the  lands  since  the 
date  of  his  mortgage,  as  judgments  do  not  attach  upon 
an  equity  of  redemption  ;  (d)  but  if  he  have  notice  of 
any  such  judgments,  he  would  be  bound  by  them  in 
equity,  and  therefore  if  he  can  be  fixed  with  notice,  a 
search  should  be  made,  (e)  And  judgments  by  a 
mortgagor  after  a  mortgage  in  fee,  will  create  an  equi- 
table lien  affecting  the  equity  of  redemption.  (/) 

(a)  Sug.  Vend.  411,  n.  (1)  Da]y,  1  Selio.  &  Lef.  373. 

(b)  See  lUcbards  v.  Barton,  1  Esp.         {d)  Scott  v.  Scboley,  8  East^  467. 
N.  P.  C.  271 ;  1  Pow.  Mort  by  Gov.  Lyster  v.  DoUand,  1  Ves.  jun.  431. 
274,  D.  (O)  (e)  Totilmio  v  Steere,  3  Mer.  210; 

(c)  Finch  v.  Earl  of  Winchilsea,  i  and  see  Greswold  v.  Marsharo,  2  Cha. 
P.  Wni».278;  10  Mod.  468.  Prior  Ca.  170;  Sug.  V.  &  P.  478,  Sthedi- 
V,  Penpraze,  4  Pri.  99.  Forth  r.  Duke  tion. 

of  Norfolk,  4  Mad.  503.  Kennedy  v.         ( /*)  l  Pow.  Mortg.  264. 
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Where  a  purchaser  or  mortgagee  can  procure  the 
assignment  of  an  outstanding  term»  or  the  conveyance 
of  a  legal  estate,  and  is  perfectly  satisfied  that  no  notice 
either  express  or  implied  can  be  proved  against  him, 
bis  solicitor,  agent,  or  any  other  person  employed  by 
him  in  the  transaction,  a  search  for  judgments  may  be 
omitted ;  (a)  but  as  this  can  very  rarely  happen,  the 
usual  searches  can  seldom  be  neglected  with  safety.  (^) 

It  seems  advisable  to  ask  the  vendor  or  his  attorney 
whether  there  are  any  incumbrances  which  do  not  ap- 
pear on  the  abstract ;  for  if  they  answer  in  the  nega- 
tive, the  search  for  judgments  may  be  postponed 
until  immediately  before  the  execution  of  the  convey- 
ance ;  and  if  there  be  any  judgments,  and  the  pur- 
chase cannot  be  completed  on  that  account,  the  pur- 
chaser can  recover  all  his  expenses  from  the  ven- 
dor, (c)  It  should  seem,  however,  that  the  purchaser 
would  equally  be  entitled  to  recover  the  expense  of 
the  conveyance,  although  he  had  not  inquired  after 
or  searched  for  incumbrances  before  it  was  pre- 
pared, (d) 

Where  lands  have  been  conveyed  to  trustees  to 
sell,  a  doubt  exists  whether  if  a  purchaser  from  them 
have  notice  of  a  judgment  given  since  the  convey- 
ance, he  will  be  bound  by  it  Sir  Edward  Sugden 
was  formerly  of  opinion  that  he  would  be  bound  by 
it,  and  ought  to  make  the  usual  searches,  (e)  Mr. 
Powell  was  of  a  contrary  opinion  ;  (/)  and  the  former 


(a)  See  Willoughby  v.  Willoughby,  (c)  Richards  v.  Barton,  1  Esp.  N. 

1  T.  H.  763.  P.  C.  868. 

(fr)  Doe  d.  Putland  v.  HUder,  2  B.  (d)  Sug.  V.  &  P.  478, 8th  ed. 

&  A.  782 ;  see  Sug.  V.  &  P.  482,  8th  (e)  Sug.  V.  &  P.  479. 

edition.  (/)  2  Mort.  6th  ed.  608. 


316  OF  DEFECTS  IN  ABSTRACTS  OF  TITLE. 

learned  author  seems  now  inclined  to  think  that  the 
purchaser  would  not  be  bound,  (a) 

Where  also  an  estate  is  conveyed  to  trustees  upon 
trust  to  sell  and  pay  debts»  &c.  and  pay  the  surplus  of 
the  monies  to  arise  by  sale  to  the  grantor,  and  the  re- 
ceipts of  the  trustees  are  made  sufficient  discharges 
to  the  purchasers^  the  better  opinion  is,  that  the  pur- 
chaser is  not  bound  by  any  subsequent  judgments  of 
which  be  has  even  express  notice.  (&) 

A  satisfied  judgment  is  sometimes  assigned  to  a 
purchaser  or  a  mortgagee,  for  the  purpose  of  attending 
the  inheritance.  This  generally  happens  when,  upon 
searching  for  incumbrances,  a  judgment  is  found 
against  the  mortgagor  or  vendor,  which  is  proved  to 
have  been  satisfied,  though  satisfaction  has  not  been  en* 
tered  on  the  record.  This  will  not  be  of  very  great 
service  to  the  purchaser  or  mortgagee,  but  will  at  any 
rate  prevent  the  judgment  being  used  adversely  to 
him.  (c) 

If  A.  assign  a  judgment  recovered  against  G.  to 
B.  as  a  security  for  a  debt  due  to  B.  from  A.,  and 
B.,  instead  of  levying  the  whole  amount,  enters  into 
a  negociation  with  C,  and  receive  part  only  of  the 
sum ;  A.  will*  not  be  liable  for  the  residue*  if  the 
whole  amount  could  have  been  recovered  on  the 
judgment,  (d) 

Lands  are  liable  to  judgments,  notwithstanding  the 
Court  of  Chancery  has  appointed  a  receiver  to  receive 

(fl)  Sug.  V.  &  P.  480,  8th  edit.  1  Vern.  187,  S.  C.  1  Cha.  Ca.  208. 

(b)  Sug.  V.  &  P.  481,  8th  edit.  Sadler  v.  Bush,  2  Vera.  30. 

(c)  See  Higgon  v.  Syddal,  1  Cha.  (d)  Williams  v.  Price,  1  Sim.  & 
Ca.  149.     Windhsun  v.  Richardson,  Stu.  581. 

1  Cha.  Ca,  212.    Edwards  v.  Povcy, 
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the  rents  and  keep  down  the  incumbrances,  and  to 
pay  the  surplus  to  the  owner,  (a) 

IL     CROWN    DEBTS. 

By  the  common  law,  every  debt  to  the  crown 
on  record  becomes,  from  the  time  at  which  the 
debtor  is  indebted  by  record,  a  lien  on  his  real 
estate,  with  a  relation  to  the  time  at  which  the 
debt  appears  on  record  ;  and  this  lien  is  extended  to 
debts  by  bond  or  other  specialty  by  the  33  Hen. 
VIII.  c.  39.  (b)  As  to  leasehold  estates,  however,  a 
sale  before  the  teste  of  the  writ  of  execution  wilF  be 
good  against  the  crown ;  (c)  but  an  attendant  term, 
though  assigned  in  trust  to  attend  the  inheritance  for 
the  purchaser,  will  not  protect  a  purchaser  against  a 
debt  to  the  crown,  (rf)  If,  however,  the  term  be 
not  satisfied  till  after  the  lien  of  the  crown  debt  has 
attached,  it  will  not  be  liable  to  the  crown  debts  of 
the  owner  of  the  inheritance,  and  will  afford  aprotection 
from  an  extent,  (e)  It  is  important,  therefore,  where 
there  is'any  reason  to  suppose  a  former  owner  was  in- 
debted to  the  crown,  that  there  should  be  a  search  for 
crown  debts,  and  persons  may  often  be  indebted  as  sure^ 
ties  on  whom  suspicion  would  not  readily  alight.  (/) 

Lands  of  receivers  of  the  crown,  being  immediate 
accountants  to  the  crown,  become,  by  virtue  of  their 
office,  and  from  the  time  of  their  appointment  to  their 

(a)  Lewis  v.  Lord  Zouch,  3  Sim.  Co.  91. 

389.  .  (d)  The  King  v.  Smith,  1  M'Clell, 

{b)  s.  2.    And  see  9  H.  III.  c.  8;  417,  n.  (a) 

9H.in.  c.  18;   SEd.  L  c  19;  38  (0  The  Kingv.Lambe,  1  M'Clell, 

Ed.  I.e.  19;    S5  Ed.  lU.  8.5;    97  402;   IS  Pri.  449;   and  see  Sug.  V. 

Eliz.  &  3;  13  Eliz.  c.   4;  39  Eliz.  &  P.  449--453. 

c.  7.  U)  1  Prcst.  Abs.  194. 

(r)  Sir  Gerard  Fleetwood's  ca%,  8 
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office,  and  not  merely  from  the  time  of  their  becoming 
indebted » liable  to  a  lien  of  fhe  crown  ;  so  that  sales 
by  such  receivers,  before  they  become  indebted,  may 
be  defeated  by  debts  subsequently  contracted,  (a) 
In  some  cases  of  this  nature  acts  of  parliament  only, 
can  relieve  a  title  from  all  lien  of  the  crown,  (b) 

Until  very  lately,  a  purchaser  of  the  estate  of  an 
accountant  to  the  crown  would  not  be  safe,  although 
his  money  was  actually  paid  into  the  Exchequer, 
unless  he  had  procured  a  quietus  to  be  entered  up 
of  record ;  (c)  but  this  is  now  remedied  by  the  1  & 
2  Geo.  IV.  c.  121,  (d)  which  enacts,  that  in  all  cases 
where  any  estate  belonging  to  a  public  accountant 
shall  be  sold  under  any  writ  of  extent,  or  any  de- 
cree or  order  of  the  Courts  of  Chancery  or  Exche- 
quer, and  the  purchaser  or  purchasers  thereof,  or  of 
any  part  thereof,  shall  have  paid  his  or  their  purchase- 
money  into  the  receipt  of  his  Majesty's  ]Bxchequer,  an 
entry  of  such  payment  shall  be  made  by  the  commis- 
sioners for  auditing  the  public  accounts,  in  the  de- 
clared account  of  such  public  accountant ;  and  from 
and  after  such  payment  or  entry  as  aforesaid, 
such  purchaser  or  purchasers,  his,  her,  or  their  heirs 
and  assigns,  shall  be  wholly  exonerated  and  dis- 
charged from  all  further  claims  of  his  Majesty,  his 
heirs  or  successors^  for  or  in  regard  of  any  debt 
arising  upon  such  declared  account,  although  his  or 
their  purchase-money  shall  not  be  sufficient  in  amount 
to  discharge  the  whole  of  the  said  debt. 

A  purchaser  for  a  valuable  consideration,  without 

(a)  Nicholls  v.  How,  3  Vem.  389.  (c)  Brakespear  v.  Innes,  Sug.  V.  & 

(b)  1  Prest  Abs.  104.     And  see      P.  699. 

Sir  Christopher  IIatton*8  case,  10  Co.  (d)  8.  10.  And  see  Hartly  v, 
55  b ;  Co.  Litt.  29  a.  n.  (1).  OTlaherty,  1  Beatt  61. 
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notice  and  without  fraud,  from  a  debtor  of  the  crown 
by  simple  contract,  is  not  liable  to  the  debt  due  to  the 
crown ;  (a)  but  it  would  be  otherwise  if  the  debtor 
were  an  officer  or  receiver  of  the  crown.  (6)  It  is 
said  by  a  learned  writer,  that  in  this  last  case  the 
rule  was  laid  down  with  apparently  too  much  latitude, 
that  every  person  who  has  received  money  belonging 
to  the  crown,  every  accountant  of  the  crown  for 
money  received  of  the  crown,  falls  within  the  act  13 
Eliz,  c.  4.(c) 

Trust  estates  are  bound  by  crown  debts  as  well  as 
legal  estates,  (rf) 

The  mode  of  obtaining  a  discharge  from  a  crown 
debt  is  pointed  out  in  a  late  case,  (e)  The  order  is 
made  by  the  Court  of  Exchequer  on  motion  by  the 
Attorney-General,  and  proof  of  payment  by  production 
of  a  constat  thereof  from  the  Pipe  Office. 

In  purchasing  from  ah  officer  who  is  within  the  13 
Eliz.  c.  4,  and  therefore  an  accountant  to  the  crown, 
a  purchaser  has  a  right  to  require  the  vendor  to  show 
that  there  is  no  unsettled  account  between  him  and 
the  government.  (/) 


(a)  King  V.  Smith,  1  Wightw.  34. 
{b)  See  S  Prest.  Abs.  304.     Wilde 
V,  Fort,  4  Taunt  334. 

(c)  See  Cosberd  v.  Ward,  6  Pri. 
411.     Sug.  V.  &  P.  449,  n.  8th  edit 

(d)  Earl  of  Devonshire's  case,  11 
Co.  99,  King  V,  Smith,  Sug.  V.  & 
P.  App.  S4.  How  V.  NichoU,  Prec. 
Cha.  125. 

(c)  Ex  parte  Bennett,  11  Pri.  770. 

(/)  See  Wilde  v.  Fort,  4  Taunt 
334.  As  to  what  a  crown  debt  will 
affect,  see  Giles  v.  Grover,  12  Pri.  2, 
and  the  reporter's  observations 
thereupon,  p.  7.    In  this  case  it  was 


held,  that  an  extent  at  the  instance 
of  the  crown  against  the  debtor  of 
the  king's  debtor,  being  both  tested 
and  delivered  to  the  sheriff  after  a 
seizure  by  him,  in  execution  under 
2k  fieri fadas^  of  the  goods  and  chattels 
of  the  party,  on  a  judgment  reco- 
vered, attaches  on  the  property  in 
the  hands  of  the  sheriff,  whilst  they 
remain  unsold,  in  virtue  of  the  king's 
prerogative  right  of  priority  in  execu- 
tion of  the  crown  process.  And  see 
The  King  i;.  Giles,  8  Pri.  293  ;  Giles 
V.  The  King,  9  Pri.  594;  and  Rex.  v. 
Rawlings,  12  Pri.  834. 
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III.  THE  NON-COMPLIANCE  WITH  THE  REGISTRT  ACTS. 

When  the  lands  lie  in  a  register  county,  defects  in 
the  title  frequently  arise  from  a  non-compliance  with 
the  provisions  of  the  registry  acts  :  particular  atten- 
tion^ therefore,  must  be  paid  in  seeing  that  their  pro- 
visions have  been  complied  with. 

If  it  appear  that  any  document  has  not  been  duly 
registered,  the  vendor  must  procure  it  to  be  registered 
at  his  own  expense,  previously  to  the  completion  of 
the  contract,  (a) 

Wills^are  very  seldom  registered ;  but  a  purchaser 
from  a  devisee  should  not  complete  his  contract  till 
the  will  is  duly  registered  ;  for  should  any  person  pur- 
chase of  the  heir  at  law  bond  Jide,  and  without  notice 
of  the  will,  and  register  his  conveyance  before  the 
registry  of  the  will,  he  would  be  preferred  to  the  pur- 
chaser from  the  devisee.  (&) 

But  if  the  vendor  be  both  heir  at  law  and  devisee, 
the  non-registry  of  the  will  is  immaterial;  for  if  he 
sell  to  any  subsequent  purchaser,  it  must  be  either  as 
heir  at  law  or  as  devisee.  If  he  sell  in  the  latter  cha- 
racter, the  second  purchaser  must  have  notice  of  the 
will ;  if  in  the  former,  the  first  purchaser  has  already 
procured  the  legal  estate,  (c) 

So  if  the  vendor  claim  a  leasehold  estate,  either  as 
executor  or  legatee,  the  purchaser  need  not  insist  on 
the  testator^s  will  being  registered,  because  no  subse- 
quent purchaser  can  procure  a  title  without  notice  of 
the  will,  {d) 

(a)  Sug.  V.  &  P.  4a4,  8th  ed.  (c)  Sug.  V.  &  P.  485,  8th  cd. 

(6)  See  Jolland  v.  Stainbridge,  3         (i)  lb. 
Ves.  478. 
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Letters  of  administration  are  never  registered,  (^i) 

If  a  purchaser  be  already  seised  of  the  legal  estate, 
as  if  he  be  mortgagee  in  fee,  and  has  contracted  for 
the  equity  of  redemption,  it  is  not  actually  necessary 
to  search  the  register,  if  he  be  assured  that  notice 
cannot  be  proved  either  on  himself  or  on  any  one  con- 
cerned for  him,  (b) 

The  registration  of  a  deed  creating  a  power  does 
not  dispense  with  the  necessity  of  registering  the 
deed  exercising  the  power ;  (c)  nor  is  the  registration 
of  an  assignment  of  a  lease  a  sufficient  registration 
of  the  lease,  (d) 

It  has  been  seen  that  in  equity  a  purchaser  or 
mortgagee  derives  no  benefit  from  the  registration  of 
his  conveyance,  against  a  prior  unregistered  instru- 
ment of  which  he  has  notice ;  (e)  but  the  deed  first 
registered  will  prevail  at  law.  (/) 

Registration  will  not  be  in  itself  notice,  and  there- 
fore a  purchaser  or  mortgagee  who  obtains  the  legal 
estate  is  not  affected  by  a  prior  equitable  registered 
incumbrance,  of  which  he  has  no  notice  aliunde,  (g) 
And  although  a  person  searches  the  registry  he  will 
not  necessarily  be  fixed  with  notice  of  all  its  con- 
tents. (A)  In  Hodgson  v.  Dean,  (i)  the  Vice-Chan- 
cellor  observed,  that  where  a  search  is  generally  ad- 
mitted or  proved,  then  it  may  be  a  proper  rule  of  evi 

(a)   Sug.  V.  &  P.  485,  8th  edit         (/)  Doe  d.  Robinson  v.  Allsop,  5 

antty  p.  314.  6.  &  A.  142. 

(6)  lb.  (jg)  Morecock  v.  Dickins,   Amb. 

(c)  Scraflon  v,  Quincey,  2  Ves.      678 ;  Wiseman  v,  Westland,  1  Yo.  & 
413.  Jer.  117. 

(d)  Honeycomb  v.  Waldron,  2  (A)  Bushell  v,  Bushell,  1  Sch.  & 
Stra.  1064.  Lef.  103. 

(e)  See  ante,  p.  312.  (i)  2  Sim.  &  Stu.  221.  224. 

Y 
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deDce  or  presumption  that  the  party  searching  became 
acquainted  with  all  the  contents  of  the  register,  but 
the  particular  facts  in  this  case  (that  is,  the  proof  of 
search  being  made  from  a  particular  time  only)  will 
exclude  that  presumption,  (a) 


IV.    ANNUITIES  AND  KENTS. 

These  charges  are  to  be  considered  as  encum- 
brances,  unless  the  purchaser  has  contracted  to  pur- 
chase subject  to  them.  (A) 

The  purchaser  will  be  entitled  to  have  all  annuities 
and  rents,  except  those  which  he  has  contracted  to 
pay,  discharged  by  release,  or  to  have  an  abate- 
ment out  of  his  purchase-money  to  the  value  of 
the  annuities  or  rents,  or  an  indemnity  against 
them,  (c) 

Where  an  estate  is  sold  subject  to  a  rent,  which, 
although  not  so  stated,  appears  to  be  only  part  of  a 
larger  rent  charged  oh  that  and  other  property,  the 
purchaser  will  not  be  bound  to  take  the  title,  although 
for  many  years  an  apportioned  rent  has  been  re- 
ceived;  an  apportionment  by  deed  must  be  shown; 
and  it  is  the  duty  of  the  vendor  to  give  the  purchaser 
a  complete  formal  discharge  of  all  the  further  rent,  to 
which  the  property  sold  was  ever  liable.  The  seller 
must  procure  the  ground  landlord  to  apportion  the 


(a)  And  see  further  as  to  r^istnu-  of  the  6  Ann,  c.  21.  a.  4,  see  Crymble 

tion,  Sug.  V.  &  P.  693,  8th  ed. ;  5  v.  Adair,  1  Beatt.  122. 
Park.  &.  Stew.  Coiiv.  tit  Memorial ;  (6)  See  arUe,  p.  69.  ISl. 

and  2d  Rep^f  the  Real  Property  Com-         (c)  3  Prest.  Abs.  358. 
missioners*    As  to  the  oQDStniction 
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rent,  by  joiniDg  in  an  assignment  of  the  lease,  in  which 
assignment  the  apportioned  rent  should  appear,  (a) 

But  when  an  apportioned  rent  is  sold^  if  the  rent 
be  an  apportioned  rent,  the  purchaser  cannot  object 
that  he  will  not  have  the  same  remedies  as  if  the  rent 
were  entire,  (b) 

Where  an  estate,  held  under  one  lease,  is  sold  in 
lots,  and  the  fact  is  stated,  and  it  is  stipulated  that 
the  purchaser  of  one  particular  lot  is  to  be  subject  to 
the  whole  of  the  rent;  the  other  purchasers  cannot 
object  to  the  title,  although  there  be  a  clause  of  re- 
entry on  non-payment  of  the  rent  contained  in  the 
lease,  (c) 

Where  an  estate  was  sold  in  lots,  and  one  of  the 
conditions  stated  that  the  estate  was  subject  to  the 
perpetual  payment  of  one  hundred  and  twenty  pounds 
to  the  curate  of  A.,  but  the  same,  and  a  perpetual  an- 
nual payment  to  the  hospital  of  B.,  were  in  future  to  be 
charged  upon  and  paid  by  the  purchaser  of  lot  1  only  ; 
it  was  held  that  the  purchasers  of  the  other  lots  were 
only  entitled  to  such  an  indemnity  as  could  be  made 
by  the  purchaser  of  lot  1  to  the  purchasers  of  the 
other  lots,  (d) 

Where  on  a  purchase  it  was  agreed  that  if  there 
should  be  found  any  fee  farm  rents  or  quit  rents 
chargeable  on  the  lands,  an  allowance  should  be  made 
at  the  rate  of  thirty  years'  purchase  on  the  amount 
thereof;  and  it  appeared  that  the  estate,  with  others 
of  great  value,  was  charged  with  a  perpetual  rent  of 


(«}  Barnwell  «.  Harris,  1  Taunt.  (c)  Walter  v,  Maunde,  1  Jac.  &  W. 

490.  181. 

(6)  Bliss  V.  Collins,  4  Madd.  339.  (d)  Casamajor  v.  Strode,  2  Swanst 

S.  C.  1  Jac  &  W.  496 ;  Walter  v.  347 ;  1  Wils.  Cha.  Ca.  498.  S.  C. 

Maunde,  1  Jac.  &  W.  181.  Jac.  630. 

Y  2 
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forty  marks,  originally  reserved  to  the  crown,  but  a 
similar  rent  was  granted  to  trustees  in  fee,  in  the 
usual  way,  out  of  a  part  of  the  estate  not  sold,  of 
nearly  ten  times  the  annual  value  of  the  rent,  as  an 
indemnity  to  the  other  estates  against  the  rent ;  the 
Master  of  the  Rolls  (Sir  W.  Grant)  considered  the 
rent  as  an  objection  to  the  title,  and  did  not  fall 
within  the  agreement,  and  that  the  deed  of  indem^ 
nity  was  not  such  as  a  purchaser  could  be  compelled 
to  accept ;  and  on  appeal  to  the  Lord  Chancellor  his 
judgment  was  aflSrmed.  (a) 

A  search  is  sometimes  made  for  memorialized  an- 
nuities ;  and  wherever  the  property  is  much  encum- 
bered should  never  be  omitted. 

V.    DEBTS,    LEGACIES,    AND    PORTIONS. 

Where  debts  are  charged  on  lands  by  will  or  other- 
wise, the  purchaser  must  be  satisfied  that  they  have 
been  paid,  {b)  The  same  observation  is  applicable  to 
legacies  which  are  charged  on  lands,  (c) 

So  also  wher^  portions  are  charged  on  lands,  the 
proper  releases  and  discharges  of  and  from  the  same 
must  be  produced,    (d) 

VI.      DOWER  AND  CURTESY. 

Dower  and  free-bench  are  very  frequent  defects  in 
titles ;  and  wherever  such  a  right  or  title  would  attach, 

(a)  M.  S.  Sug.  V.  &  P.  321,  8th      see  that  they  have  been  paid,  see  3 
edition.  Prest.  Abs.  360 ;  Sug.  V.  &  P.  525, 

(b)  The  rules  as  to  this  are  given  in      8th  ed.  See  poit,  Chap.  XXVIII.,  and 
Sug.  V.  &  P.  p.  525,    8th  edition  ;      Index,  word  Legacy. 

3  Prest  Abs.  359.     And  see  Index,         (d)  Asto  when  these  will  be  pre- 
word  Debts.  sumed,  see  pott,  Chap.  XXVIII. 

(c)  As  to  where  a  purchaser  must 
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if  the  owner  ofthelands  were  married,  inquiries  should 
be  directed  as  to  his  marriage ;  and  his  celibacy,  or  the 
death  of  his  wife,  if  he  has  been  married,  should  be 
proved  by  some  direct  evidence. 

So  also  where  the  owner  of  the  lands  is  a  female, 
and  when,  if  she  were  married  a  title  by  curtesy 
would  arise,  it  must  be  shown  that  she  is  not  mar- 
ried, or  if  she  has  been  married,  that  her  husband  is 
dead. 

A  term  attendant  on  the  inheritance  will  protect  a 
purchaser  for  a  valuable  consideration,  if  assigned  to  a 
trustee  for  him,  against  the  claim  of  dower,  although 
he  had  notice  of  the  marriage ;  (a)  but  not  an 
heir  at  law,  or  the  assignees  of  a  bankrupt ;  (b)  but 
the  term  must  be  actually  assigned  to  a  trustee  for 
such  purchaser,  and  ipust  not  be  left  outstanding,  (c) 
And  a  court  of  equity  will  compel  the  trustee  of  an 
outstanding  term^  to  assign  it  to  a  purchaser  from  the 
husband,  in  order  to  bar  the  wife's  right  of  dower» 
"{although  it  be  actually  vested  in  the  wife  as  trustee  ; 
and  the  purchaser  must  rely  upon  the  protection  of 
the  term,  (d)  Under  this  last  decision  it  becomes  a 
matter  of  doubt  whether^  if  a  term  can  be  assigned  for 
the  benefit  of  a  purchaser,  and  the  wife's  dower  be 
thus  defeated,  he  can  insist  on  a  fine,  (e) 

Where  a  married  woman  levies  a  fine  for  the  pur- 
pose of  extinguishing  her  dower,  it  is  not  necessary^ 


(a)  Lady  Radnor  v.  Vandebendy,  (d)  Mole  v.  Smith,  Jac.  490. 
Show.  P.  C.  69.     Swannock  v.  Lif-  <e)  See  Sug.  V.  &  P.  332, 8th  edit, 
ford,  Co.  Litt.  208  a,  n.  (1)     Wynn  And    see    Simpsou   v.    Giitteridge, 
V.  Williams,  5  Ves.  134.  1  Madd.  609.  As  to  the  necessity  of  a 

(b)  9  Vin.  Ab.  227.  fine  where  the  wife  has  ao  equitable 

(c)  Maundrdlv.Maundrell,  rVes.  jointure,  see  Sug.  V.  &P.  334.  340. 
567. 
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although  usual  and  proper,  to  make  her  concur  in  de- 
daring  the  uses ;  for  as  dower  is  merely  a  right  and 
not  an  estate,  it  will  be  extinguished  by  the  fine 
alone,  {a)  So  also  where  she  joins  in  a  fine  in  order 
to  give  efiect  to  a  mortgage  by  her  husband  of  his 
lands,  her  dower  being  a  mere  legal  right,  would  seem 
to  be  barred  notwithstanding  the  redeemable  nature 
of  the  security  in  equity,  (b)  But  a  contrary  doctrine 
has  been  received  by  some  conveyancers  with  appro- 
bation, and  a  second  fine  is  sometimes  demanded  on  a 
subsequent  purchase  or  mortgage.  This  demand,  it 
would  seem,  may  be  safely  resisted.  But  there  are 
several  cases  and  dkta  against  this  conclusion,  (c) 
and  nothing  but  a  decision  can  set  the  point  at  rest 

A  person  who  purchases  an  estate  of  inheritance 
from  a  married  man,  has  notice  that  the  vendor's  wife 
may  have  a  claim  to  dower ;  and  therefore,  if  he  neg- 
ligently omit  to  take  a  fine,  and  does  not  use  common 
diligence  to  ascertain  and  preserve  evidence  that  a 
jointure  has  been  settled  upon  her,  equity  will  grant 
him  no  relief  as  against  the  wife.  Any  person  pur* 
chasing  from  a  husband  will  be  protected  in  equity 
from  the  wife's  claim  to  dower,  if  there  be  a  contract^ 
although  it  may  not  amount  to  a  legal  release  of  the  right. 
But  a  purchaser,  to  entitle  himself  to  such  protection, 
must  not  only  show  that  the  wife  made  some  contract 
on  the  subject  of  her  dower,  but  must  prove  the  con- 


(a)  Haverington's  case,  Owen,  6 ; 
13  Vin.  Ab.  316,  pi.  3.  S.  C.  Eare 
V.  Snow,  Plow.  514. 

(6)  See  1  Roper,  Husb.  &  Wife,  by 
Jac.  537 ;  Coote  Mort.  548 ;  2  Cov. 
Pow.  Mort.  675. 

(c)  See  Naylor  v.  Baldwin,  1  Ch. 
Rep.  130.  Goodridi  v.  Brown,  1 
Cha.  Ca.  49.    Dolin  v.  Coltman,   1 


Vern.  294.  Danby's  case,  2  Eq. 
Ca.  Ab.  385.  pL  2.  Jackson  v,  Par- 
ker, Amb.  687.  Corbett  v.  Barker, 
1  Anst.  138.  Innes  v,  Jackson,  16 
Ves.  356 ;  1  Bligh,  104.  S.  C.  Rus- 
combe  v.  Hare,  6  Dow.  P.  C.  1. 
Reeve  v.  Hicks,  2  Sim.  &  SUu  403. 
Marten  v.  Mitchell,  2  Jac.  &  W. 
425. 
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tents  of  that  contract:  he  cannot  be  compelled  to 
complete  bis  purchase,  unless  he  has  either  a  fine  from 
her,  or  such  evidence  of  the  contract  as  will  enable  him 
at  any  time  to  lay  his  hand  upon  it,  to  repel  any 
future  claim  of  this  right,  {a)  By  the  contract  must 
be  understood,  an  ante-nuptial  agreement  for  an  equit- 
able jointure ;  as  it  is  clear  that  a  married  woman -is 
incapable  of  entering  into  a  contract  as  to  her  dower, 
except  by  fine  or  recovery. 

It  is  now  settled,  that  if  the  husband's  estate  be  de- 
feated by  an  executory  devise,  the  wife's  dower  will 
not  also  be  defeated ;  (6)  and  the  same  rule  applies  to 
the  curtesy  of  the  husband,  (c) 


VII.    MORTGAGES. 

Mortgages^  whether  legal  or  equitable,  are  defects  of 
a  very  serious  nature  ;  and  where  they  are  paid  off,  it 
must  be  seen  that  the  mortgage  money  is  paid  to  the 
persons  qualified  to  give  a  receipt  for  the  same,  and 
that  a  conveyance  is  taken  from  the  persons  in  whom 
the  legal  estate  is  vested. 

Mortgages  are  frequently  kept  on  foot,  and  assigned 
to  a  trustee  for  a  subsequent  mortgagee  or  purchaser, 
as  a  protection  against  mesne  incumbrances,  and  to 
secure  priority,  (d) 


(a)  Per    Lord  Chancellor    Hart,  (c)  lb.  id. 

Power  V.  Shiel,  1  Beatt  48.  (</)  See  as  to  this  practicer  Toul- 

(6)  Buckworth  v.  Tbirkwell,  10  J.  min  v.  Steere,  3  Mer.  dlO.     Parry  v, 

B.  Moo.  235.  S.  C.  3  Bos.  &  Pull.  Wright,  tSim.  &  Stu  369.  And  see 

652  n. ;  1  Coll.  Jurid.  332.     Moody  '  ante,  p.  59. 
V.  King,  to  J.  6.  Moo.  230. 
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VIIL    LOSS    OR    NON-EXISTENCE    OF    TITLE-DEEDS. 

If  one  of  the  title-deeds  be  lost,  and  the  loss  can  be 
satisfactorily  proved,  and  an  aflSdavit  of  the  loss  be 
made  by  the  vendor,  it  is  the  better  opinion  in  the 
profession,  that  a  purchaser  would  be  compelled  to 
take  the  title,  if  otherwise  unobjectionable,  (a) 

It  sometimes  happens  in  practice,  that  a  vendor  has 
no  title-deeds  himself,  but  simply  a  covenant  to  pro- 
duce them ;  and  some  doubt  is  still  entertained  as 
to  what  a  purchaser  in  such  a  case  may  demand. 
Mr.  Fearne  was  of  opinion  that  a  purchaser  had  a 
right  not  simply  to  a  covenant  from  his  vendor  to  pro- 
duce the  deed  of  covenant,  but  a  covenant  for  the 
production  of  the  title-deeds  themselves,  unless  he 
could  obtain  a  fresh  deed  of  covenant  by  the  original 
vendor  with  the  purchaser,  (b)  But  the  modern 
practice  is,  certainly,  to  take  a  covenant  for  the  pro- 
duction of  the  title-deeds  in  the  possession  of  the 
vendor,  which  will  of  course  include  the  original  cove- 
nant to  produce  the  deeds  of  which  the  purchaser  may 
then  obtain  the  benefit;  and  of  this  opinion  is  Sir 
Edward  Sugden.  (c) 

If  after  a  contract  for  the  sale  of  an  estate,  but  be- 
fore the  title  is  accepted,  the  title-deeds  be  destroyed 
by  fire,  a  court  of  equity  will  not  compel  the  specific 
performance  of  the  contract,  unless  the  vendor  can 
furnish  the  purchaser  with  the  means  of  proving  that 
such  deeds  were  duly  executed  and  delivered ;  and  the 


(fl)  SeeTownsend  v.  Champernown,         (6)  Fearne  Post  110. 
1  Yo.  &  Jer.  538,  stated  post,  p.  329.  Qf)  Sug.  V.  &  P.  466,  8th  ed. 
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Master  of  the  Rolls  (Sir  J.  Leach)  observed^  that "  every 
vendor  must  necessarily  be  bound  to  furnish  the  pur- 
chaser with  the  means  of  asserting  his  title  and  de- 
fending his  possession.  The  title-deeds  are  the  ordi- 
nary and  primary  means  for  that  purpose.  If  the 
primary  means  do  not  exist,  there  may  be  secondary 
means  to  the  same  end.  There  may  be  means  of 
proving  what  were  the  contents  of  the  deeds,  and  that 
the  deeds  were  duly  executed  and  delivered.  Assum- 
ing that  the  abstracts  here  duly  and  fully  prove  the 
contents  of  the  deeds,  yet  it  remains  to  be  proved 
that  such  deeds  were  duly  executed  and  delivered ; 
and  the  vendor  must  furnish  the  purchaser  with  the 
means  of  such  proof.  And  it  being  admitted  that  no 
such  proof  can  be  furnished,  the  purchaser  is  entitled 
to  be  discharged."  (^) 

IX.    INSUFFICIENT    DESCRIPTION    OF    PARCELS. 

Parcels  are  frequently  insufficiently  described,  and 
doubts  arise  as  to  whether  they  passed  under  general 
or  inaccurate  descriptions.  Where  there  was  a  con- 
tract for  the  sale  of  the  borough,  lordship,  and  manor 
of  H.,  with  its  rights  and  royalties,  members  and  ap- 
purtenances, and  all  the  messuages,  tenements,  lands, 
and  other  hereditaments,  and  the  rights,  members,  and 
appurtenances  to  the  borough  or  lordship  belonging, 
as  set  forth  and  described  in  a  particular  referred  to 
in  the  contract.  The  vendors  derived  their  title 
under,  a  conveyance  in  1809,  by  the  general  description 
of  **  the  borough,  lordship,  and  manor  of  H.,  with  all 
and  singular  the  rights,  members,  and  appurtenances 

(a)  Bryant  v.  Busk,  4  Russ.  4^ 
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thereunto  belonging  or  appertaining/'  with  a  reference 
to  preceding  deeds  containing  the  same  description, 
through  which  the  title  was  traced  in  the  same  general 
manner  to  1744.  The  vendors  produced  abstracts  of 
title  to  such  lands,  and  showed,  by  steward's  books 
that  the  lands^  ever  since  they  had  been  purchased, 
had  been  annexed  to  and  treated  as  part  of  the  manor ; 
and  contended  that  they  passed  under  the  general 
words  "  appertaining  or  belonging,"  in  the  convey- 
ance of  1809.  They  also  obtained  a  confirmation  of 
that  conveyance,  with  a  declaration  that  the  lands  in 
question  were  intended  to  be  passed  by  it  under  the 
general  words.  Exceptions  to  the  Master's  report  of  a 
good  title  were  overruled  principally,  as  it'should  seem, 
on  the  ground  of  the  deed  of  confirmation ;  the  court 
declaring,  that  if  it  were  of  opinion  that  a  good  title 
could  be  made,  it  would  hesitate  to  decree  a  specific 
performance,  unless  that  deed  were  delivered  to  the 
purchaser,  (a) 

Under  a  devise  of  the  rectory  and  parsonage  of  M., 
with  the  messuages,  &c.  thereunto  belonging;  lands 
will  pass  which  have  been  acquired  by  the  owners  of 
the  rectory  between  the  fifth  Jac.  1  and  1632,  and 
which  had  always  been  occupied  with  the  rectory,  (b) 

Parol  evidence  is  sometimes  admissible  to  explain 
a  latent  ambiguity  in  a  description  of  parcels,  (c) 
Thus  where  a  deed  purported  to  grant  all  the  coal 
mines  in  the  lands  in  the  occupation  of  widow  K.  and 
son,  and  the  grantor  had  not  at  that  time  any  lands  in 
the  occupation  of  widow  K.  and  son ;  and  the  deed 

(a)  Townsend  v.  Champernown,  1  Eliz.  15. 

Yo.  &  Jer.  5S8.  (c)  Beaumont  v.  Field,  1  B.  &  A. 

(6)  Ongley  v.  Chambers,  1  Bing.  247 ;  and  post^  Chapter  XXIII. 
48S ;  and  see  Higham  v.  Baker,  Cro. 
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was  founded  upon  a  contract  for  sale  executed  some 
months  before,  to  which  the  grantor's  land-steward 
was  the  subscribing  witness^  it  was  held^  that  for  the 
purpose  of  explaining  the  latent  ambiguity  in  the 
deed,  letters  written  by  the  latter  to  the  grantees, 
respecting  the  sale  to  them  by  the  grantor  of  the  coal 
mines  in  the  deed,  and  purporting  to  be  written  by 
his  direction,  were  admissible  evidence,  without 
showing  an  express  authority  from  the  grantor  to 
write  them,  (a) 

X.    DECREES. 

Decrees  may  affect  titles  by  establishing  the  right 
to  a  charge,  or  to  an  interest  in  the  property.  Wher- 
ever^ therefore^  a  decree  occurs  in  an  abstract^  its 
influence  on  the  title  must  be  considered ;  and  a  pur- 
chaser may  insist  upon  the  removal  of  the  difficulties 
arising  therefrom,  (b) 

XI.    LIS  PENDENS. 

A  person  who  purchases  while  a  suit  is  depending 
has  constructive  notice  of  it,  and  must  abide  by  the 
consequences,  (c)  Where  there  is  any  reason,  there- 
fore, to  suspect  it,  a  search  should  be  made  as  to  this; 
that  is  to  say,  as  to  suits  depending  in  the  Court  of 
Chancery,  in  the  Seal  Office ;  and  in  the  Court  of  Ex- 
chequer, in  the  Exchequer  0$ce,  and  Exchequer  of 
Pleas  Office. 

(a)  And  see  Doe  d.  Oxenden  v.         (jb)  3  Prest.  Abt.  864. 
Chicbester,  4  Dow.  65;  and  Index,         (c)  3  Prest  Abs.  355 ;  Sug.  V.  & 
word  Parceli.  P.  641. 
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XII.    LEASES. 

Leases  are,  or  are  not  to  be  considered  as  incum- 
brances, according  to  the  terms  of  the  contract,  and 
according  to  their  nature.  If  the  purchaser  be  de- 
sirous of  obtaining  the  possession  of  the  lands  in 
order  to  grant  a  lease  thereof,  or  for  other  purposes, 
a  lease  is  a  defect  of  a  very  serious  nature,  and  can 
only  be  compensated  by  an  abatement  in  the  pur- 
chase-money, or  by  an  entire  rescinding  of  the  con- 
tract, (a) 

So,  also,  where  the  leases  on  an  estate  are  of  a 
burdensome  nature  on  the  part  of  the  lessor,  they 
will  be  deemed  incumbrances.  But  where  the  leases 
are  evidently  for  the  benefit  of  the  property,  they  will 
not  be  held  to  be  incumbrances. 


XIII.    FINES,  RECOVERIES,  AND   FEOFFMENTS. 

If  a  feoffment  be  made,  a  fine  levied,  or  a  recovery 
suffered,  without  any  apparent  reason  for  these  as- 
surances, a  strong  suspicion  is  excited  that  there  is 
some  hidden  defect  in  the  title,  and  the  most  rigid 
inquiry  will  be  necessary  on  the  part  of  the  pur- 
chaser. So^  also,  a  reputation  that  a  title  is  bad,  or 
an  assertion  of  right  by  one  of  the  family  of  a  former 
owner,  will  oblige  a  purchaser  to  make  the  strictest 
possible  inquiry  into  every  part  of  the  title.  (Ji) 

Where  a  fine  is  levied  by  a  husband  and  wife,  the 

(a)  See  3  Prest.  Abs.  400.  (6)  See  ante,  p.  46. 
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legal  presumption  is,  that  the  lands  are  the  inherit- 
ance of  the  wife.  A  fine  is  sometimes  covenanted  to 
be  levied,  merely  to  bar  the  wife's  dower  in  the  hus- 
band's lands,  and  no  fine  is  levied,  and  the  wife  has 
died.  If,  however,  the  lands  are  not  expressed  to  be 
the  husband^  they  will  be  presumed  to  be  the  wife's. 
A  circumstance  of  this  kind,  therefore,  should  always 
excite  inquiries,  and  it  should  be  shown  that  the  lands 
were  not  the  wife's  lands. 


XIV.    PURCHASE    BY    TRUSTEES    OF    TRUST 

.    PROPERTY. 

It  is  a  rule  perfectly  well  settled  in  equity,  that  no 
person  in  the  situation  of  a  trustee  can  purchase  the 
trust  property,  (a)  or  claim  any  lien  upon  it  inconsis- 
tent  with  the  objects  of  the  trust,  (b)  or  retain  the  pro- 
perty beneficially,  even  where  the  trust  imposed  is  too 
indefinite  for  execution,  (c) 

Thus,  assignees  of  bankrupts,  (d)  commissioners  of 
bankrupt,  (e)  and  solicitors  to  a  commission,  cannot 
purchase  the  property  of  a  bankrupt.  (/)  The  same 
rule  extends  to  agents^  (jg)  auctioneers,  or  persons  who 
have  been  consulted  as  to  the  sale,  (Ji)  commissioners 
under   an  inclosure  act,  (i)  attorneys   and  solicitors. 


(a)  Ex  parte  Lacey,  6  Ves.  627. 
(6)  Morris  v,  Clarkson,  1  J.  &  W. 
107. 

(c)  Gibbs  V.  Ramsey,  2  V.  &  B. 
297. 

(d)  Ex  parte  Reynolds,  5  Ves. 
707.  Ex  parte  Lacey,  6  Ves.  625. 
Ex  parte  Bage,  4  Madd.  459. 

(e)  Ex  parte  Bennet,  10  Ves.  SOI. 
Ex  parte  Harrison,  1  Buck,  17. 


(f)  York  Buildings*  Company  ». 
Mackenzie,  8  B.  P.  C.  42.  Ex  parte 
James,  8  Ves.  S37. 

(g)  Crowe  17.  Ballard,  3  B.  C.  C. 
120.  York  Buildings'  Company  v, 
Mackenzie,  8  B.  P.  C.  42. 

(A)  Ex  parte  Hughes,  6  Ves.  617. 
Whitcomb  v.  Minchin,  5  Madd.  91. 
Oliver  v.  Court,  8  Pri.  127. 

(0  41  Geo.  III.  c  109.8.2. 
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whilst  the  relation  subists  between  them  and  their 
clients^  (a)  arbitrators,  (A)  trustees  for  B^ey(c)  devisees 
for  sale,  (d)  guardians  as  to  their  ward's  property  :  (e) 
in  short,  all  persons  having  a  trust  to  perform,  and  on 
whom  reliance  is  placed ;  and  whether  they  are  alone 
or  associated  with  others  in  the  trust,  (/)  will  be  pre- 
vented from  making  a  purchase  of  this  nature.  And 
where  two  lots  are  bought  in  by  the  assignee  without 
the  authority  of  the  creditors,  and  on  a  re-sale  there  is 
a  loss  on  one  lot,  and  a  gain  on  the  other,  though  the 
balance  be  in  favour  of  the  bankrupt's  estate,  the 
assignee  is  chargeable  with  the  loss  on  the  lot  re- 
sold ;  (g)  but  if  the  principal  creditors  are  present, 
and  consent  to  the  assignees  buying  in  at  a  reserved 
bidding,  and  the  creditors  subsequently  approve  of 
the  transaction,  the  assignee  will  not  be  liable  for 
any  loss.  (A)  If  they  are  mere  nominal  trustees,  as 
trustees  to  preserve  contingent  remainders,  the  rule 
does  not  reach  them,  (i)  nor  will  it  extend  to  a  trustee 
who  has  renounced,  (A:) nor  to  a  mortgagee ;  (/)  but  it  will 
be  otherwise  if  he  be  himself  the  trustee  for  sale;  (m) 


(a)  GibsoD  V.  Jeyes,  6  Ves.  ^66. 
El  parte  James,  8  Ves.  S37.  Bellew 
V.  Russell,  1  Ball  &  B.  96. 

(b)  Cane  v.  Lord  Allen,  2  Dow. 
289. 

(c)  Wbichcotet;.  Lawrenoe,  3  Ves. 
740. 

(d)  Campbell  v«  Walker,  5  Ves. 
678. 

(e)  Hatcb  v.  Hatch,  9  Ves.  292. 
Executors  Cook  v«  Ccdlingridge,  Jac 
607. 

(/)  Whclpdale  v.  Cookson,  1  Ves. 
sen.  9. 
(g)  Ex  parte  Lewis,  imre  Leonard, 


1  Gl.  &  Jam.  69. 

(A)  Ex  parte  Buxton,  in  re  Thomp- 
son, 1  Gl.  &  Jam.  355. 

(i)  Parkes  v.  White,  11  Ves. 
2^6. 

(Ac)  Mackintosh  v.  Barber,  1  Bing. 
50. 

(/)  Webb  V.  Rorke,  2  Sch.  &  Lef. 
661.  Ex  parte  Marsh,  1  Madd.  148.' 
Ex  parte  Hodgson,  1  Gl.  &  Jam. 
14. 

(m)  Downes  v.  Grazebrook,  3 
Mer.  200.  Ex  parte  Marsh,  1  Madd. 
148. 
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although  even  then  he  may  apply  to  the  court  to  be 
permitted  to  bid.  (ja) 

As  that  cannot  be  done  in  law  indirectly  which 
cannot  be  done  directly,  so  no  trustee  can  purchase 
by  means  of  another  person  that  which  he  cannot  pur- 
chase by  himself;  (J))  and  taking  a  purchase  in  the 
name  of  a  third  person  has  been  thought  fraudulent  on 
the  face  of  it.  (c) 

If  the  cestui  que  trust,  being  sui Juris,  and  acquainted 
with  all  the  circumstances,  discharge  the  trustee 
from  the  trust,  and  consider  him  an  indifferent  per- 
son, and  he  has  entirely  stripped  himself  of  his  charac- 
ter of  trustee,  a  purchase  under  such  circumstances 
will  be  upheld,  although  the  court  will  look  upon  the 
transaction  with  the  most  guarded  jealousy,  (d) 

So  also  if  an  assignee  or  commissioner  of  bankrupts 
call  a  meeting  of  the  creditors^  and  obtain  the  per- 
mission of  all  of  them  to  become  a  purchaser,  the  sale 
will  be  valid,  (e)  But  the  consent  of  a  majority  of 
creditors  would  not,  it  seems,  be  sufficient,  (/)  And  he 
will  not  be  permitted  to  have  the  conduct  of  the 
sale,  (g)  So  also  a  trustee  for  payment  of  debts  has 
been   allowed  to  purchase  with  the  consent  of  the 


(a)  Ex  parte  Hodgson,  1  Gl.  & 
Jam.  19. 

(b)  9  Ves,  S4B.  Ex  parte  Bennet, 
10  Ves.  381.  Cook  V.  Collingridge, 
Jac  007, 

(c)  Lord  Hardwioke  v.  Venaon,  4 
Ves.  Sll ;  and  ae9  Huguelin  v.  Base- 
ley,  U  Ves.  989 ;  14  Vo».  504, 

(d)  Ex  parte  Laoey,  6  Ves.  6S7. 
Ex  parte  James,  8  Ves.  348.  Coles 
V.  Treoothick,  9  Ves,  394.  Sander- 
son V.  Walker,  13  Ves,  601.    Morse 


V,  Royal,  19  Ves.  355.  Downesv. 
Grazebrook,  3  Meriv.  208.  Cane  v. 
Lord  Allen,  2  Dow.  289 ;  1  Wils.  C. 
C,  1 ;  2  Sim.  &  Stu.  49. 

(fi)  See  6  Ves.  628.  Ex  parte 
Bage,  4  Madd.  459.  Crawshay  v. 
Collins,  2  Russ.  350. 

(/)  Sug.  V.  &  P.  599,  7th  edition. 

(g)  Ex  parte  Serle,  1  Gl.  &  Jam. 
187.  See  ex  parte  Morland,  in  re 
Pyne,  1  Mont.  &  Mac.  76 ;  Anon,  2 
Russ.  350. 
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majority  of  the  creditors ;  (a)  a  similar  privilege  has 
in  like  manner  been  extended  to  a  solicitor  under  a 
bankruptcy,  (^)  and  to  a  mortgagee  with  power  of 
sale. 

If,  however,  the  transaction  remain  undisturbed  for 
a  considerable  length  of  time,  and  the  cestui  que  trust, 
knowing  the  circumstances  of  the  case,  sleep  upon 
his  rights,  it  will  at  length  become  valid,  (c)  In 
one  case  the  court  refused  to  set  aside  a  purchase 
after  eighteen  years  had  been  suffered  to  elapse ;  (d) 
but  in  other  cases,  under  peculiar  circumstances, 
a  purchase  has  been  set  aside  after  twenty -two 
years,  (e)  and  even  after  twenty-eight  years  had  gone 

by.C/) 

It  is,  therefore,  difficult,  in  the  state  of  the  law,  to 
fix  upon  any  precise  time  when  a  sale  under  these 
circumstances  will  be  entirely  free  from  doubt ;  but  it 
may  be  observed,  that  the  circumstances  must  be  very 
peculiar  which  would  induce  the  court  to  set  aside 
a  purchase  of  this  nature  after  twenty  years'  quiet  en* 
joyment. 

This  rule  will  equally  apply  to  remainder-men 
as  to  persons  whose  estates  are  in  possession,  (g)  And 


(a)  Whdpdale  v.  CooksoD,  1  Ves. 
9.  Campbell  v.  Walker,  5  Ves. 
682. 

(b)  Maychell  v.  Bray  cit.  Whit- 
marsh,  B.  L.  150  ;  and  see  ex  parte 
James,  SS7. 

(c)  Bandall «.  Errington,  10  Ves. 
4«3. 

(rf)  Gregory  v.  Gregory,  Coop. 
201.  Confirmed  on  appeal,  Jac 
631. 

(«)  Randall  v.  Errington,  10  Ves. 


423. 

(/)  Attorney  General  v,  Dudley, 
Coop.  146.  And  see  York  Buildings' 
Company  «.  Mackenzie,  8  B.  P.  C. 
42.  Morse  v.  Royal,  12  Ves.  355. 
Western  v.  Cartwright,  Sel.  Cha.^Ca. 
34.    Medlicot «.  O'Donel,  1  BalL  & 

B.  156.  Chalmer  v.  Bradley,  1  Jac. 
&  W.  51 ;  11  Ves.  226.  Watson  v. 
Toone,  6  Madd.  153. 

(g)  Andrew  v.  Wrigl^,  4  Bro.  C. 

C.  125  ;  6  Madd.  153. 
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it  would  seem,  whether  the  estate  in  remainder  be 
vested  or  contingent ;  (ji)  because  a  tenant  in  remain- 
der has  clearly  a  sufficient  interest  to  maintain  a  bill 
to  impeach  the  purchase,  (b) 

Laches  will  not  apply  to  a  body  of  persons  as  credi- 
tors, or  a  sect  or  club  of  persons ;  and  they  will  be 
permitted  to  set  aside  a  purchase  at  a  much  more  dis* 
tant  period  after  the  sale,  than  an  individual,  (c) 

The  operation  of  the  rule  now  discussed  very  fre- 
quently affects  the  validity  of  an  abstract  of  title  ;  for 
it  often  happens  that  some  person,  clothed  with  the 
character  of  a  trustee,  becomes  the  purchaser  of  a 
small  part  of  the  premises,  as,  for  instance,  a  life 
interest  of  a  former  owner  who  had  become  bankrupt. 
In  such  case  it  will,  in  general,  be  safe  for  the  pur- 
chaser to  take  an  indemnity^  either  by  bond  or  special 
deed  of  covenant,  from  the  vendor,  and  not  to  insist 
upon  the  property  being  re-sold,  which  he  would  have 
a  right  to  do ;  but  when  the  whole  property,  or  a  con- 
siderable part  of  it^  is  affected  by  a  difficulty  of  this 
nature,  no  purchaser  with  notice  can  be  advised  to 
take  the  title  except  under  a  re-sale.  Where  he  can 
claim  through  a  purchaser  without  notice,  he  would 
be  protected,  it  would  seem,  although  he  himself  had 
notice,  (d) 


(tf)  Andrew  t;.  Wrigley,  4  Bro.  C. 
C.  125 ;  6  Madd.  15S. 

{h)  lb.  id.;  and  see  Dursley  v, 
Fitshardinge,  6  Ves.  S51.  AJlan  v, 
Allan,  15  Ves.  ISO. 

(c)  Whichcote  v.  Lawrence,  8  Ves. 
740;  6  Ves.  632;  8  B.  P.  C.  42. 
Attorney  General  v.  Lord  Dudley, 
Coop.  146.    Kidney  v.  Coussmaker, 


12  Ves.  136,  158.  Hardwick  v, 
Mynd,  1  Anst.  109 ;  but  s^  Elliot  v. 
Merriman,  2  Atk.  41.  Hency  v.  Din- 
woody,  4  B.  C.  C.  257.  S.  C. ;  2  Ves. 
jun.  87,  stated  Chap.  XXIX.  Chol- 
mondley  v.  Orford,  cit.  Sug.  V.  &  P. 
730,8th  edition,  and  po$t.  Ch.XXIX. 
(d)  See  6  Park.  &  Stew.  Cont. 
Byth.  362. 
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XV.    VOLUNTARY    AND    FRAUDULENT    CONVEY- 
ANCES. 

Where  a  conveyance  or  settlement  occurs  in  an 
abstract,  without  any  consideration  to  support  it,  in* 
quiry  should  be  made  into  the  circumstances  under 
which  it  was  made ;  as  it  may  come  within  the  sta- 
tutes against  voluntary  conveyances  and  settlements 
to  defeat  creditors  and  purchasers,  (a) 

Where  a  purchase  is  made  in  the  name  of  a  child  or 
a  wife,  and  the  father  or  husband  is  a  trader^  the 
transaction  must  be  viewed  with  considerable  sus- 
picion,  as  there  will,  in  general,  be  a  resulting  trust  for 
the  benefit  of  his  creditors,  except  in  the  cases  coming 
within  the  benefit  of  the  exception  in  the  statute 
6  Geo.  IV,  c.  16.  (A)  So  also,  where  a  purchase  is 
made  in  the  joint  names  of  father  and  son ;  or  if  the 
father  takes  an  estate  for  life,  remainder  to  his  son  in 
fee.  (c)  So,  if  a  conveyance  be  made  to  the  joint  use 
of  a  man  and  his  wife,  the  purchase-money  proceeding 
from  the  husband,  it  will  come  within  the  bankrupt 
laws.(c?)  But  if  a  person,  not  a  trader,  but  having  it 
in  contemplation  to  become  so,  and  not  in  debt,  make 
a  purchase,  and  takes  a  conveyance  to  himself  for  life, 
remainder  to  trustees  for  the  benefit  of  a  child,  the 
child's  interest  will  not  be  affected  although  his 
father  afterwards  embark  in  trade,  and  become  a 
bankrupt,  (e) 


(a)  13   Eliz.  c.  5;    27   £liz.c.  4;  (6)8.73. 

30  Eliz.  c.  13.    The  rules  as  to  these,  (c)  Styleman  v.  Ashdown,  2  Atk. 

are  stated  in  Sug.  V.  &  P.  636^659,  480. 

7th  ed.;  646—648.  8th edit. ;  7  Park.  (d)  Tucker  v.  Cosh,  Sty.  288. 

&  Stew.Cont.  Byth.  320,  tt  seq.  (e)  Lilly  v.  Osbom,  3  P.  W.  299. 
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Where  no  question  of  this  nature  arises,  a  purchase 
in  the  name  of  a  child,  or  wife,  or  other  relation,  is 
primd  facie  to  be  considered  an  advancement  for 
that  child ;  and  in  order  to  repel  this  presumption, 
evidence  must  be  given  of  a  contrary  intention,  con- 
temporaneous with  the  purchase ;  (a)  and  the  onus 
probandi  does  not  rest  with  the  child,  (b) 

Where  the  vendor  claimed  the  estate  by  purchase 
from  his  son,  the  purchaser  is  entitled  to  evidence  of 
the  fairness  of  the  transaction,  (c)  as  it  will  be  thought 
that  some  undue  advantage  has  been  taken  by  the 
parent,  (d) 

If  a  purchase  be  in  any  way  affected  with  fraud,  or 
if  the  vendor  has  had  an  unfair  advantage  taken  of  him, 
equity  will  interfere  and  decree  a  reconveyance  of  the 
estate.  But  if,  knowing  all  the  circumstances,  a  ven- 
dor chooses'  to  sleep  on  his  rights,  and  allow  a  con- 
siderable time  to  elapse  before  attempting  to  set  aside 
the  purchase,  he  will  be  unable  to  do  so,  even  in 
equity.  Thus,  if  he  allow  twenty  years  to  pass,  if  the 
property  consist  of  land^(e)  or  six  years,  it  would 
seem,  if  it  be  personal  estate,  (/)  he  will  be  barred  for 
ever  of  his  relief;  (g-)  which  period  will  be  calculated 


(a)  Murless  v,  Franklin,  1  Swanst. 
17.  Prankerd,  v.  Prankerd,  1  Sim. 
&  Stu.  3.  Finch  v.  Finch,  15  Ves. 
50.  Rider  v  Kidder,  10  Ves.  36; 
11  Ves.  377. 

Qf)  Redington  v.  Redington,  3 
Ridg.  P.  C.  106. 178. 

(c)  Boswell  V.  Mendham,  6  Mad. 
&  Geld.  373 ;  and  see  Kinchant  v. 
Kinchant,  1  B.  C".  C.  369.  Brown  «. 
Carter,  5  Ves,  862. 

id)  See  also  McQueen  v.  Fanjuhar, 


1 1  Ves.  479 ;  and  post^  Chap.  XXIX . 

(«)  Townsend  v.  Townsend,  l  B. 
C.  C.  550,  S.  C;  1  Cox,  28.  Ho- 
venden  v.  Lord  Annesley,  2  Sch.  & 
Lef.607.  636.  Medhcott  v.  O'Donel, 
1  Ball  &  B.  156.  165.  Whall^  v. 
Whalley,  1  Mer.  436 ;  3  Bli.  1. 

(/)  Booth  V.  Earl  of  Warrington, 
4  B.  P.  C.  Toml.  edit.  163.  South 
Sea  Company  t;.  Wymondsell,  3  P. 
Wms.  143. 

(g)  See  Matt  on  Pres.  384. 

z  2 
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from  the  time  of  the  completion  of  the  purchase,  (a) 
And  the  rule  will  be  the  same,  although  the  vendor  labour 
under  great  pecuniary  difficulties,  and  be,  in  fact,  inca- 
pacitated by  poverty  from  prosecuting  bis  claim,  (b) 

But  if  the  vendor  remains  ignorant  of  the  fraud,  his 
riglits  will  not  be  prejudiced,  (c) 

If  an  executor  convey  leasehold  property  to  others, 
with  the  intent  to  defraud  legatees,  if  the  legatees, 
knowing  the  fraud,  do  not  pursue  their  rights  for 
twenty  years  afterwards,  they  will,  in  like  manner,  be 
barred  of  all  equitable  relief,  (d) 

So  that  a  defect  of  this  nature  may  be  held  to  be 
remedied  in  twenty  years,  if  the  property  be  land,  and 
of  six  years,  if  the  property  be  personalty. 

The  lapse  of  time,  however,  will  not,  it  seems,  ren- 
der valid  the  sale  of  a  reversionary  interest  originally 
invalid,  (e)  if  the  same  difficulties  which  induced  the 
purchase  have  prevented  the  setting  it  aside.  But 
when  these  circumstances  do  not  exist,  if  twenty  years 
be  allowed  to  elapse  without  any  attempt  to  set  aside 
the  purchase,  the  sale,  even  of  a  reversionary  interest, 
will  become  valid.  (/) 


(fl)  Hovenden  v.  Lord  Annesley, 
ubi  tup,  Medlicott  v,  O'Donnell, 
vin  tup.  Western  v.  Cartwright,  Sd. 
Cha.  Ca.  34.  Earl  of  Deloraine  v. 
Browne,  8  Bro. C.  C.  633.  Hickes  v. 
Cooke,  4  Dow.  16. 

(6)  Per  Lord  Redesdale,  2  Sch^  & 
Lef.  640.  See  also  Hickes  t;.  Cooke, 
4  Dow.  16.  Moromy  v.  Dea,  1  Ball 
&  6.  109.  Willaume  v.  Gorges,  1 
Camp.  217  ;  but  see  Flading  v. 
Winter,  19  Ves.  196. 

(c)  Alden  v.  Gregory,  2  Eden,  280. 
Roche  V.  O'Brien,  1  Ball  &  B.  330. 
Hatch  V.  Hatch,  9  Ves.  292. 


(d)  Bonneyt;.IUdgard,lCox,I45; 
IT  Ves.  97, 98.  Andrew  v.  Wrigley, 
4  B.  C.  6.  125 ;  5  Madd.  153. 

(c)  See  ante,  p.  80.  Per  Sir  Wm. 
Grant,  M.  R.  Gowland  v.  De  Faria, 
17  Ves.  20.  See  also  Roche  t^. 
O'Brien,  1  Ball  &  B.  330.  Dunbar 
V.  Tredennick,  2  Ball  &  B.  304. 

(/)  See  Earl  of  Deloraine  v. 
Browne,  3  B.  C.  C.  632.  Moth  v. 
Attwood,  5  Ves.  845.  Medlicott  v. 
O'Donel,  1  Ball  &  B.  156.  Wlial- 
ley  17.  Whallcy,  3  Mer.  436  ;  3  Bli.  1. 
Roche  v.  O'Brien.  1  Ball  &  B.  330. 
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XVI.    ILLEGITIMACY. 

This  defect  has  been  already  alluded  to.  (a) 
If  there  be  a  limitation  in  favour  of  the  first  son  of  A., 
through  whom  the  title  is  deduced,  as  his  legitimacy  is 
implied,  there  should  be  a  certificate  of  the  birth  of 
such  son,  of  the  marriage  of  his  parents,  and  an  affidavit 
of  his  legitimacy. 

Where  a  title  depends  on  the  valid  marriage  of  an 
infant,  it  must  be  seen  that  he  or  she  was  married  with 
the  consent  of  the  proper  person.  Thus^  if  a  guardian 
were  appointed  by  the  Court  of  Chancery,  it  must  be 
shown  he  consented  to  the  marriage,  or  the  issue  will 
be  illegitimate,  (b) 

XVII.    BREACHES    OF    TRUST    AND    DESTRUCTION    OF 

CONTINGENT    REMAINDERS. 

A  clear  breach  of  trust  on  the  part  of  a  trustee,  or 
any  other  person  in  the  situation  of  a  trustee^  will  be  a 
decided  defect  in  a  title. 

At  one  time,  the  destruction  of  contingent  remainders 
would  have  amounted  to  a  breach  of  trust ;  but  now, 
although  equity  discountenances  the  destruction  of 
contingent  remainders,  (c)  yet  if  they  are  actually 
barred,  a  purchaser  will  be  compelled  to  accept  a  title 
dependant  on  their  destruction,  (d) 


(a)  See  ante,  p.  967.  Perkins,  S  Ves.  &  Bea.  485.  Hasker, 

(b)  See  1  Prest.  Abs.  47 ;  and  see.  v. Sutton,  2  Sim.  &  Stu.SlS;  9  J.  B. 
ante,  p.  967.  Moo.  S.  C . ;    1  Bing.  500 ;  but  see 

(c)  Roake  v.  Kidd,  5  Ves.  647.  Savage  v.  Taylor,  Ca.  temp.  Talbot 
{d)  Kenn  v,  Corbett,  M.  S.  Sug.  238,  9.  Roake  v.  Ridd,  5  Ves.  647. 

V.  &  P.  328,  8th  ed.       Biscoe  v. 
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And  it  seems,  indeed,  to  be  established,  that  if  cestui 
que  ^re^^^join  with  his  trustees  in  an  act  amounting  to  a 
breach  of  trust,  he  will  be  precluded  from  complaint ; 
and  eminent  judges  have  thought  that  although  he  do 
not  originally  concur  in  it,  if  he  acquiesce  in  it  for 
a  considerable  length  of  time,  he  will  be  barred  of  his 
rights,  (a) 

(a)  Per  Lord  Eldon,  Bricc  v.  ford  v,  Gascoyne,  11  Ves.  833.  ted 
Stokes,  11  Ves.  319;  and  3  Swanst.  gtusre;  and  see  post.  Chap.  XXIX. 
64.    Per  Sir  W.  Grant,  M.  R,  Lang-      and  Index,  word  Trustee. 


CHAPTER  XXL 


OF  INDEMNITIES  AGAINST  DEFECTS  IN  ABSTRACTS  OF  TITLE. 


We  shall  now  shortly  consider  a  subject  of  consider- 
able  practical  importance, — whether  a  purchaser  will  be 
compelled  to  take  a  defective  title,  if  a  complete  and 
effectual  indemnity  can  be  given  hia>  against  the  de- 
fect. Of  course,  if  a  purchaser  be  willing  to  accept  the 
indemnity,  the  only  question  will  be  the  mode  of  pre- 
paring it ;  but  it  has  been  doubted  whether,  if  an  un- 
exceptionable indemnity  be  ofiered  to  a  purchaser,  a 
court  of  equity  will  not  compel  him  to  take  a  defective 
title.  It  may  be  urged  on  the  one  hand,  that  all  that  a 
purchaser  can  demand  is  a  fair  equivalent  for  his  pur- 
chase-money ;  and  if  this  be  effectually  secured  to  him, 
he  should  rest  satisfied :  and,  on  the  other  hand,  it  may 
be  said,  that  a  purchaser  is  entitled  to  the  secure  and 
quiet  enjoyment  of  the  particular  property  which  he 
purchases,  and.  that  if  he  be  liable  to  eviction  from  it, 
however  remote  the  chance  may  be ;  or  if  his  posses- 
sion be  in  any  way  deteriorated  or  disturbed,  he 
should  not  be   compelled  to  take  the  property,  al- 


344  OF    INDEMNITIES    AGAINST 

though,  in  fact,  he  may  be  saved  from  actual  loss,  by 
holding  some  collateral  security  by  way  of  indemnity. 
A  purchase  is  frequently  made  from  private  and  pecu- 
liar motives  ;  and  it  may  not  be  reasonable,  in  such  a 
case,  to  give  to  the  purchaser  a  bare  equivalent.  Un- 
der these  circumstances,  it  will  be  proper  to  mention 
the  cases  on  this  subject,  and  to  draw  such  conclusions 
from  them  as  they  seem  to  warrant. 

We  may  first  mention  the  rule  of  courts  of  equity 
with  regard  to  compensation. 

In  the  case  of  Howland  v.  Norris(a)  a  contract 
having  been  made  for  the  sale  of  an  estate,  it  after- 
wards appeared  that  there  were  several  outgoings  from 
the  lands  which  were  not  disclosed  at  the  time  of  the 
contract ;  it  was  represented  in  the  particulars  of  sale 
as  tithe  free,  and  it  turned  out  to  be  liable  (together 
with  some  other  lands)  to  the  payment  of  fourteen 
pounds  per  annum  ;  so  also  it  was  represented  that  the 
purchaser  would  have  an  unlimited  right  of  common ; 
and  it  appeared  that  the  right  of  common  was  confined 
to  sheep  only ;  and  that  one  farm  (part  of  the  premises 
contracted  for)  was,  by  the  particular,  described  to  be 
letat  a  hundred  and  fifty  pounds  per  annum,  which 
was  only  let  by  the  plaintiffs  since  the  sale,  for  a  hun- 
dred and  twenty  pounds ;  a  bill  was  filed  by  the  vendor 
for  a  specific  performance;  and  the  Lord  Chancellor 
(Thurlow)  said,  that  if  this  was  a  new  ease,  he  should 
give  it  a  great  deal  of  consideration  before  he  compelled 
the  defendant  to  go  on  with  the  agreement;  for  if 
there  be  any  material  difference  between  the  real  sub- 
ject of  the  contract  and  what  the  party  supposed  he 
was  contracting  for,  such  as  the  party  may  fairly  and 

(a)  X  Cox,  59,  S.  C. ;   6  Ves.  jun.  678.  cit  nomine  Lord  Stanhope's  case. 


DEFECTS    IN    ABSTRACTS  OF  TITLE.  345 

conscientiously  be  supposed  to  have  relied  upon  in  the 
purchase,  he  ought  in  justice  to  be  discharged  from  it ; 
but  it  would  now  overturn  a  great  many  cases.  "  I 
remember/'  said  his  lordship,  "  a  case  where  a  man 
purchased  an  estate^  part  of  which  was  a  wharf,  and 
where  the  wharf  appeared  to  be  the  whole  subject  of 
his  making  the  purchase ;  yet  the  vendor  not  being 
able  to  make  out  a  title  to  the  wharf,  the  court  made 
him  take  the  estate  without  it.  (a)  There  are  fifty 
cases  which  go  farther  than  the  present,  where  the 
court  has  made  the  party  accept  of  a  compensation ; 
and  however  these  cases  were  first  established,  it  is 
now  settled  that  whenever  it  is  possible  to  compen- 
sate the  purchaser  for  any  article  which  diminishes  the 
value  of  the  subject  matter,  he  must  be  satisfied  with 
such  compensation ;  or,  to  speak  in  the  usual  terms, 
wherever  the  matter  lies  in  compensation  :  but  I  can- 
not lay  down  this  rule  as  universal,  for  a  case  may 
be  so  circumstanced  that  the  party  may  have  pur- 
chased purely  for  the  sake  of  the  very  particular  want- 
ing. The  case  of  the  wharf  was  this ;  and  if  I  had 
been  to  have  judged  of  that  case,  and  if  it  had 
appeared  that  the  purchaser  was  in  a  trade  in  which 
that  wharf  was  essentially  useful,  and  that  he  made 
bis  purchase  for  the  sake  of  his  trade,  I  should  not 
have  thought  that  it  interfered  with  the  general  rule 
if  I  had  discharged  him  from  his  contract :  and  other 
cases  may  be  put  of  a  similar  nature ;  but  wherever 
the  general  doctrine  will  apply,  the  remedy  must  lie 
in  compensation." 

This  is  generally  recognized  to  be  the  doctrine  of 
the  court  with  regard  to  compensation. 

(a)  6  Ves.  678. 
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So  also  in  Dyer  v.  Hargrave,  («)  a  specific  perform- 
ance of  an  agreement  for  the  sale  of  an  estate  was 
decreed,  notwithstanding  a  variance  from  the  descrip- 
tion, with  compensation  for  the  deficiency  in  value ; 
but  the  decision  in  this  case  turned  chiefly  upon  other 
points.  (^) 

It  is  clear  that  the  purchaser  of  an  estate,  sold  as 
tithe-free,  cannot  be  compelled  to  take  it  subject  to 
tithe,  with  a  compensation.  But  Lord  Eldon  held  that 
where  an  estate  of  one  hundred  and  forty  acres  was 
sold  under  a  decree,  the  particulars  stating  about 
thirty-two  acres  to  be  tithe-free,  and  no  evidence  of 
exemption  having  been  produced  on  the  reference  of 
the  title,  the  Master  was  directed  to  certify  the  proper 
amount  of  compensation .  (c) 

But  the  rule  as  to  indemnity  stands  on  somewhat 
difierent  grounds.  It  seems  doubtful  whether  a  court 
of  law  will  ever  compel  a  purchaser  to  take  a  title 
with  an  indemnity,  (d)  According  to  the  earlier 
cases^  a  court  of  equity,  when  the  defect  is  inconsider- 
able and  the  property  ample,  will  decree  a  specific 
performance  of  a  contract,  and  direct  the  Master  to 
consider  the  proper  indemnity. 

Thus  in  a  case  before  Lord  Erskine,C.(e)  arectory  and 
tithes  were  the  subject  of  the  contract,  and  a  bill  was  filed 
by  the  vendor  for  the  specific  performance  of  a  contract 

(a)  10  Ves.  505.  (d)  See   Barnwell   v.    Harris,    1 

(b)  But  see  SeamaD  v.  Vawdrey,  Taunt  430.  Farrer  v.  Nightingal, 
16  Ves.  390.  2  Esp.  N.  P.  C.  639.  Heam  v.  Tom- 

(c)  Binks  v.  Lord  Rokeby,  2  lin,  Pcake  N.  P.  C.  192.  Thomson 
Swanst.  222.  See  further  as  to  com-  o.  Miles,  1  E^.  N.  P.  C.  Hibbert  v. 
pensation,  Sug.  Vend.  &  P.  266,  8th  Shee,  1  Camp.  113.  Duffell  v.  Wil- 
edition;  and  the  whole  of  Chapter  son,  401. 

VI.  "  on  the  partial  execution  of  a         (e)  Halsey  v.  Grant,  13  Ves.  73. 
contract." 


} 
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for  the  purchase,  and  it  was  objected  that  they  were 
subject  to  a  certain  pei;petual  rent  of  nineteen  pounds 
six  shillings,  and  to  some  other  small  annual  pay- 
ments^ and  the  repairs  of  the  chancel  of  the  parish 
church  of  W. ;  the  report  of  the  Master  stated  that 
the  rectory  and  tithes  amounted  to  one  hundred  pounds 
per  annum  in  tangible  property,  far  beyond  the  amount 
of  the  charge;  and  a  specific  performance  of  the 
contract  was  decreed,  with  a  reference  to  the  Master 
to  inquire  whether  there  ought  to  be  any,  and  what 
indemnity.  And  in  the  case  of  Homiblow  v.  Shir- 
l^y>  (^)  ^  similar  decree  on  a  similar  objection  to  a 
bill  to  compel  a  specific  performance  of  a  contract  for 
the  purchase  of  tithes,  was  made  by  Lord  Alvanley, 
M.  R. 

But  this  doctrine  has  gradually  lost  ground.  Thus, 
where  an  estate  is  subject  to  an  incumbrance  amount- 
ing to  one  half  of  the  purchase-money^  Lord  Eldon 
was  strongly  disposed  to  say  that  a  defendant 
would  not  be  compelled  to  take  the  title.  **  When," 
said  his  lordship,  ''  there  is  a  small  incumbrance  upon 
a  considerable  estate,  the  question  as  to  an  indemnity, 
if  the  estate  will  still  be  marketable,  is  widely  dif- 
ferent. It  is  not,  however,  necessary  to  go  further 
than  intimating  my  opinion  upon  that." 

In  the  case  of  Balmanno  v.  Lumley^  (6)  where  a 
bill  was  filed  for  the  specific  performance  of  a  contract 
made  by  the  vendor,  on  a  motion  to  refer  the  title  to 
the  Master,  the  purchaser's  counsel  desired  to  add  to 
the  order  a  direction,  in  case  the  report  should  be 
against  the  title,  for  compensation  and  indemnity;  and 
Lord  Eldon,  on  this  being  objected  to  by  the  counsel 
for  the  vendor,  ^aid  that  he  did  not  apprehend  that 

(a)  13  Ves.  81.  (6)  1  Ves.  &  B.  224. 
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the  court  could  compel  the  purchaser  to  take  an  in- 
demnity, or  the  vendor  to  give  it,  and  accordingly 
confined  his  order  to  compensation. 

In  the  case  of  Fildes  v.  Hooker,  the  Master  stated, 
by  his  report,  that  objections  having  been  made  before 
him  on  the  part  of  the  defendant^  that  the  premises 
were  by  former  leases  made  subject  to  covenants  for 
rents,  to  which  they  remained  liable,  he  was  of  opinion 
that  upon  the  plaintiff  indemnifying  the  defendant 
against  the  performance  of  any  covenants  which  may 
have  been  entered  into  by  the  plaintiff  or  any 
former  lessees  of  the  premises,  the  plaintiff  might 
make  a  good  title ;  and  exceptions  were  taken  to  the 
report,  and  they  were  allowed  by  the  Vice- Chan- 
cellor, (Sir  John  Leach,)  who  said  that  the  utmost 
length  of  the  indemnity  was,  that  if  a  good  title  can  be 
made  subject  to  an  incumbrance,  the  purchaser  shall 
take  the  title  with  a  security  protecting  him  against 
the  incumbrance.  He  did  not  know  that  the  court 
had  gone  so  far,  and  he  should  not  be  disposed  to 
follow  such  a  rule,  because  the  purchaser  is  entitled  to 
an  estate  free  from  incumbrance.  It  would  be  difficult 
to  convince  him  that  such  a  rule  was  right,  (a) 

In  the  case  of  Hays  v.  Bailey,  a  full  note  of  which 
is  given  in  Sir  Edward  Sugden's  Law  of  Vendors,  (b) 
upon  a  purchase  it  was  agreed,  that  if  there  should  be 
found  any  fee-farm  rents,  or  quit  rents,  chargeable  on 
the  same,  an  allowance  should  be  made,  at  the  rate  of 
thirty  years'  purchase  on  the  amount  thereof.  It 
appeared  that  the  estate,  with  others  of  great  value, 
was  charged  with  a  perpetual  rent  of  forty  marks, 
originally  reserved  to  the  crown;  but  a  similar  rent 

(a)  3  Madd.  193.  (b)  pp.  315.  389. 
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was  granted  to  trustees  in  fee^  in  the  usual  way,  out 
of  part  of  the  estate  not  sold,  of  nearly  ten  times  the 
annual  value  of  the  rent,  as  an  indemnity  to  the  other 
estates  against  the  rent.  It  was  objected,  that  this 
charge  prevented  the  seller  from  making  a  good  title. 
It  was  argued  on  the  part  of  the  seller,  that  *his  was 
the  precise  case  in  which  a  purchaser  would  be  com- 
pelled to  take  a  title  with  an  indemnity.  Equity  looks 
only  to  the  substantial  execution  of  the  contract ;  and 
here  the  rent  was  not  in  substance  a  charge  on  the 
land.  It  was  not  like  the  case  of  a  lease,  where  non- 
payment of  the  rent  or  non-performance  of  the  cove- 
nants might  avoid  the  estate  of  the  person  who  was 
required  to  accept  the  indemnity ;  but  this  was  the 
simple  case  of  a  money  payment^  which  would  of 
course  be  accepted  from  the  owner  of  the  estate  ex- 
clusively charged  with  it  by  way  of  indemnity ;  and 
which  estate  would  always  be.  liable  to  answer  any 
payment  made  on  account  of  the  rent  by  the  persons 
intended  to  be  indemnified  against  it.  The  objection, 
if  allowed^  would  affect  half  the  titles  in  the  kingdom. 
It  applies  to  nearly  all  the  estates  which  came  into 
the  ^hands  of  the  crown  on  the  dissolution  of  the 
monasteries.  Dickenson  v.  Dickenson,  (a)  was  a 
stronger  case,  for  there  the  purchaser  was  compelled 
to  take  the  title,  although  the  judge  was  of  opinion, 
that  if^  in  the  event,'^the  fund  should  turn  out  de- 
ficient for  payment  of  the  infant's  legacies,  they  must 
still  have  recourse  to  the  estate  for  the  deficiency.  The 
ground  of  the  decision^ihust  have  been,  that  there  was 
no  chance  of  the  fund  proving  deficient.  Halsay  v. 
Grant,  (b)  is  as  direct  authority  in  favour  of  the  sellen 

(fl)  3  Bro.  C.  C.  19.  (6)  13  Ves.  73 ;  ante,  p.  346. 


350  OF    INDEMNITIES    AGAINST 

and  there  the  indemnity  fund  was  not  so  large  with 
reference  to  the  amount  of  the  charge  as  the  present ; 
and  although  Horniblow  v.  Shirley  (a)  was  a  case  of 
compensation,  and  not  of  indemnity,  yet  it  appears 
that  Lord  Alvanley  said,  that  if  such  an  objection  was 
to  prevail,  a  purchaser  of  a  portion  of  a  large  estate 
would  always  be  at  liberty  to  get  rid  of  a  contract.  (&) 
On  the  part  of  the  purchaser  it  was  argued^  that  the 
clause  relied  upon  on  the  other  side,  was  evidence 
that  the  purchaser  was  not  to  take  the  estate  subject  to 
any  rent^  unless  it  could  be  sold  to  him  ;  and  the  estate 
would  always  be  liable  to  the  fee-farm  rent,  notwith- 
standing the  indemnity.  The  Master  of  the  Rolls  (Sir 
W.  Grant)  was  of  opinion^  that  the  clause  in  the  agree- 
ment referred  to  a  rent  charging  the  estate  sold  only, 
and  not  to  a  rent  charging  it  and  the  other  estates, 
and  that  the  Master  was  justified  in  considering  the  "- 
rent  as  an  objection  to  the  title.  As  to  the  question 
of  indemnity,  his  Honour  observed,  that  Halsey  and 
Grant  was  certainly  a  case  of  indemnity,  and  Horni- 
blow and  Shirley  of  compensation;  but  he  doubted 
whether  the  deed^  executed  in  order  to  relieve  the 
estates  in  question,  could  be  considered  such  an  in- 
demnity as  a  purchaser  ought  to  be  compelled  to 
accept,  lior  should  he  decide  whether  in  this  case  any 
indemnity  could  or  ought  to  be  given  by  the  vendor 
against  such  fee^farm  rent.  He  should  leave  this  to 
be  decided  when  the  cause  came  on  to  be  heard 
hereafter. 

Upon  an  appeal  to  the  Lord  Chancellor,  he  affirmed 
the  decision  of  Sir  Wm.  Grant,  on  the  ground  that 
the  rent  in  question  did  not  fall  within  the  consider- 

(fl)  13  Vcs.  8;  mU,  p.  347.  {b)  13  Ves.  75. 
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ation;  and  bis  Lordship  treated  the  early  cases  as 
not  authorities,  and  held  that  a  seller  was  bound  accu- 
rately to  describe  what  he  was  selling. 

It  will  be  seen,  therefore,  that  the  present  inclina- 
tion of  the  courts  is  against  compelling  a  purchaser  to 
accept  a  defective  title  with  an  indemnity.  The  pre- 
cise point  has  not  been  decided,  but  it  may  perhaps 
be  laid  down  that  there  would  be  sufficient  reason, 
both  from  principle  and  authority,  for  holding,  that 
unless  a  purchaser  be  willing  to  take  an  indemnity  he 
will  not  be  compelled  to  do  so,  and  that  the  earlier 
cases  on  the  subject  will  not  conclude  the  question. 

Where  an  indemnity  is  consented  to  be  taken,  the 
kind  of  indemnity  is  the  next  question.  Personal  se- 
curity alone  will  often  be  sufficient,  and  in  these  cases 
a  bond  or  deed  of  covenant  should  be  entered  into. 
In  other  cases,  it  will  be  proper  to  have  a  sum  of 
money  or  stock  set  apart  or  invested  in  the  names  of 
trustees  for  securing  the  performance  of  the  undertak- 
ing. In  some  instances  it  will  be'  necessary  to  insist 
on  a  conveyance  of  an  estate,  or  the  creation  of  a  rent- 
charge,  or  the  grant  of  a  power  of  entry  and  distress, 
by  way  of  indemnity.  One  or  other  of  the  last-men- 
tioned modes  is  usually  resorted  to  in  cases  where 
lands,  which  are  subject  to  quit  rents  or  other  annual 
outgoings,  are  sold  in  lots  under  an  agreement  that 
the  purchaser  or  purchasers  of  one  or  more  lots  shall 
pay  the  whole  or  the  greater  part  of  such  outgoings, 
and  that  the  other  purchasers  shall  pay  no  part,  or 
only  a  small  part  of  them.  The  subject  of  indemnity 
in  cases  of  this  nature,  and  the  proper  one  to  be  given, 
is  fully  considered  by  Sir  T.  Plumer  and  Lord  Eldon 
in  the  case  of  Casamajor  v.  Strode,  (a) 

(a)  2  Swanst.  347  ;  S.  C.  1  Wils.  C.  C.  438 ;  Jac.  630. 
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A  purchaser  of  an  estate  subject  to  a  mortgage  or 
other  incumbrance^  is  bound  to  indemnify  the  vendor 
against  such  mortgage  or  incumbrance,  although  there 
be  no  express  agreement  for  him  to  do  so.  (a) 

So  also  a  purchaser  of  leaseholds,  except  in  the 
case  of  a  purchasefromtheassigneesofa  bankrupt,  must 

indemnify  the  seller  against  the  rent  and  covenants  in 
the  lease,  (b)  If  a  purchaser  who  has  not  obtained  a 
conveyance,  sell  the  lands  to  another,  the  second  pur- 
chaser is,  without  entering  into  a  covenant,  bound  to 
indemnify  him  against  any  costs  incurred  in  proceed- 
ings for  his  benefit,  (c) 

A  purchaser  at  a  sale  under  the  direction  of  the 
Court  of  Chancery,  is  not,  it  seems,  entitled  to  an  in- 
demnity for  want  of  the  immediate  conveyance  of  the 
legal  estate,  (rf)  Where  a  purchaser,  as  part  of  the 
consideration,  covenants  to  pay  an  annuity  charged 
on  the  lands,  and  to  indemnify  the  vendor  against  it, 
an  action  of  covenant  will  lie  against  the  purchaser 
on  non-payment,  though  the  vendor  himself  has  never 
been  nor  ever  could  be  damnified,  by  the  non-pay- 
ment, he  not  being  personally  liable,  (e) 

An  executor  cannot  be  compelled  to  pay  the  residue 
to  the  residuary  legatee  without  an  indemnity  against 
all  future  contingent  demands  in  respect  of  the  com- 
mon covenants  entered  into  by  the  testator  as  lessee, 
although  no  covenant  be  broken  or  rent  due.  (/) 


(a)  Waring  v.  Ward,  7  Ves.  357. 
And  see  Crafts  v,  Tritton,  4  Taunt. 
360. 

(b)  Pember  v.  Mathers,  1  Bro.  C* 
C.  52.  StGunes  v.  Morris,  1  V.  &  B. 
8.  Wilkins  v.  Fry,  1  Mer.  244.  Sec 
further  on  the  subject  of  indemnity, 
Mr.  Parken*8  note,  4  Park,  h  Stew- 
art, Cont.  Byth.  309—386,  where  the 


subject  is  fully  considered,  and  pro- 
per forms  given. 

(c)  Per  Lord  Eldon  in  Wood  v. 
Griffiths,  see  Sug.  V.  &  P.  234. 

(<0  Morris  V.  Clarkson,  3  Swanst  1. 

(c)  Seward  t7.  Anstey,  2Bing.  519. 

(/)  Simons  v.  BoUand,  3  Mer.  547. 
Vernon  t;.  Earl  of  Egmont,  1  Bli. 
N.  S.  554. 
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If  title  deeds  are  delivered^  and  the  legal  estate 
conveyed  as  an  indemnity,  if  the  deeds  are  obtained 
by  misrepresentation,  the  legal  estate  need  not  be  re- 
conveyed,  but  still  remains  as  an  indemnity,  (a) 

If  a  vendor  agrees  to  give  a  real  security  as  an  in- 
demnity to  a  purchaser,  upon  his  accepting  the  title,  he 
will  be  compelled  specifically  to  perform  it,  and  to  pro- 
cure real  estate,  although  he  has  not  sufficient  real 
estate,  and  offers  a  sufficient  security  upon  personal 
estate,  {b) 

(a)  Tyson  v.  Cox,  1  Turn.  &  Russ.         (b)  Walker  r.  Barnes,    3  Madd. 
395.  247. 
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CHAPTER  XXII 


OF  THE  EVIDENCE  BY  WHICH  ABSTRACTS  OF  TITLE  SHOULD 

BE  SUPPORTED. 


Having  now  discussed  the  principal  rules  relating  to 
the  preparation  and  examination  of  abstracts  of  title, 
and  mentioned  the  most  usual  defects  which  occur  in 
them,  it  will  be  proper  to  consider  the  evidence  by 
which  they  must  be  supported  ;  for  it  is  obvious  that, 
however  valid  or  complete  a  title  may  be  in  reality, 
yet,  if  the  proof  of  this  be  defective,  it  will  be  greatly 
deteriorated  in  value,  and,  in  fact,  unmarketable. 

It  will  always  be  necessary,  therefore,  to  see  that 
an  abstract  is  supported  by  the  proper  evidence  of  the 
various  documents  and  facts  which  it  contains  or 
refers  to,  or  which  are  necessary  to  its  validity.  A 
title  must  be  such  as  may  be  successfully  defended 
in  a  court  of  justice ;  and  the  rules  of  evidence  there 
adopted  must  be  strictly  resorted  to,  in  order  that  the 
proper  proofs  of  the  title  may  be  at  all  times  at  the 
comnmnd  of  the   purchaser.      And  although  a  pur- 
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chaser  may  be  well  satisfied  of  the  truth  of  the  matter 
to  be  proved^  he  should  always  insist  on  the  proper 
evidence  of  them,  because  a  subsequent  purchaser 
may  demand  that  they  should  be  proved ;  and  this  is  the 
more  necessary,  as,  after  once  completing  his  purchase, 
he  can  seldom  demand  further  evidence  from,  the 
vendor. 

This  principle  has  been  discussed  in  a  recent  case, 
in  which  the  circumstances  were  as  follow: — ^The 
partners  in  a  banking-house  having  agreed  to  take  a 
new  partner  into  the  firm,  made  arrangements  for 
liquidating  their  debts,  and  indemnifying  the  incoming 
partner ;  and  one  of  the  old  partners,  Nathaniel  Mid** 
dleton,  in  pursuance  of  this  arrangement,  conveyed 
considerable  real  estate  to  trustees  upon  certain  trasts ; 
one  of  which  was,  that  in  case  the  then  existing  debtd 
of  the  old  partnership  firm  should  exceed  forty  thou- 
sand pounds,  the  trustees  were  to  make  an  absolute 
sale ;  and  there  was  a  declaration  that  the  trustees' 
receipts  should  be  sufficient  discharges.  In  1807,  N« 
Middleton  died,  leaving  his  son,  H.  N.  Middleton,  his 
heir  at  law.  In  1809,  the  trustees  sold  and  conveyed 
the  estates  to  Hallett ;  and  under  the  supposition  that 
N.  Middleton  died  intestate,  H.  N.  Middleton,  his  son 
and  heir  at  law,  joined  in  the  conveyance,  and  covenant- 
ed for  title  against  all  persons  claiming  under  his  father 
and  himself,  and  also  for  further  assurance.  After  the 
completion  of  the  purchase,  a  will  of  N.  Middleton's 
was  discovered  which  rendered  it  doubtful  whether 
his  resulting  interest  in  the  estates  vested  in  the  trus- 
tees was  not  devised  from  the  heir  at  law.  It  be- 
came important  therefore  to  Hallett  to  have  actual 
evidence  of  the  fact  of  the  debts  exceeding  forty  thou- 
sand pounds,  which  was  recited  in  his  purchase^eed  ; 

A  a2 
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and  he  accordingly  filed  a  bill  to  enforce  the  produc- 
tion of  such  evidence  ;  Lord  Gifford,  M.  R.,  however 
dismissed  the  bill  with  costs,  and  observed  that  the 
purchaser,   having  admitted  the   correctness   of  the 
recitals  at  the  time  of  the  purchase,  and  not  having  set 
up  any  charge  of  fraud,  could  not  enforce  the  produc- 
tion of  farther  evidence.     He  found  no  case  in  which 
a  purchaser,  after  taking  a  conveyance  from  an  heir  at 
law,  by  deeds  which  set  forth  the  pedigree  of  the  ven- 
dor, had  filed  a  bill  stating  that  there  are  various 
books,  family  bibles,  &c.,  containing  entries  which  prove 
the  pedigree  as  recited,  and  insisting,  on  that  ground, 
that  these  books  should  be  delivered  up  to  him.     If 
he  was  satisfied  with  the  correctness  of  the  recital  at 
the  time  when  he  took  the  conveyance,  he  could  not 
afterwards  call  for  proof  of  its  accuracy,  (a) 
.    A  court  of  equity  will  not  oblige  a  purchaser  to  take 
a  title  which'  depends  on  a  matter  of  fact  that  either 
does  not  admit  of  satisfactory  proof,  or  is  not  satisfac- 
torily proved,  (b)     But  in  considering  whether  a  fact  is 
satisfactorily  proved,  the  doctrines  of  presumption  will 
be  ever  present  to  the  mind  of  the  court.     These  rules 
will  be  fully  considered  hereafter ;  (c)  it  will  be  at 
present  sufficient  to  observe,  that  where,  in  a  court  of 
common  law,  a  judge  would  give  a  clear  direction  to  a 
jury  to  find  a  particular  fact,  such  fact  will,  in  a  court 
of  equity,  be  considered  as  without  reasonable  doubt ; 
but  if  the  fact  be  such  that  a  judge  would  leave  it  to 
the  jury  to  pronounce  upon  the  effect  of  the  evidence, 
then  the  fact  will  be  considered  in  a  court  of  equity 


(a)  Ilallett  v.  Middleton,  1  Russ.      371. 
243.  (c)  See  Chapters  XXIV.— XXX. 

(6)    Smith    V.   Death,   5    Madd. 
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as  too  doubtful  to  conclude  a  purchaser,  and  he  wilt 
not  be  compelled  to  take  a  title  depending  on  its 
proof,  (a) 

We  shall  now  proceed  to  discuss  in-detail  the  rules 
as  to  the  evidence  by  which  abstracts  of  title  must  be 
supported;  and  in  order  to  do  this  the  more  accurately, 
we  shall  direct  our  attention  to  the  following  points. 
In  the  present  chapter  we  shall  endeavour,  first,  to 
show  in  what  manner  deeds,  wills,  acts  of  parliament, 
and  the  other  ordinary  contents  of  an  abstract,  must 
be  proved;  secondly,  in  what  manner  the  facts  on 
which  the  validity  of  a  title  depends  must  be  proved ; 
thirdly,  we  shall  advert  to  the  miscellaneous  docu- 
ments which  are  considered  as  legitimate  evidences  of 
title,  and  mention  how  they  must  be  proved;  and 
fourthly,  the  secondary  evidence  which  may  be  re- 
sorted to  in  support  of  abstracts  of  title.  We  shall 
then  consider,  in  subsequent  chapters,  the  admissL- 
bility  of  parol  evidence ;  the  rules  as  to  presumptive 
evidence ;  the  admissibility  of  an  unstamped  instni- 
ment  as  evidence;  and  shortly  mention  where  the 
production  of  an  instrument  may  be  compelled. 


I.    OF    THE  EVIDENCE    OF    THE   0RD4NARY    CONTENTS 

OF  AN  ABSTRACT. 

1.  Deeds. — A  deed  cannot  be  given  in  evidence 
without  proof  of  its  execution  ;  and  the  production  of 
an  instrument  at  a  trial  in  pursuance  of  notice  will 
not,  in  ordinary  cases,  supersede  the  necessity  of 
proving  it  by  one  of  the  attesting  witnesses.     The 

(a)  See  Emery  v.  Growcock,  6  Madd.  67. 


368 


EVIDENCE  NECKSSART  TO  SUPPORT 


principle  on  which  deeds  have  sometimes  been  admit- 
ted in  eridence^  without  proof  of  their  execution,  has 
been  that  the  party  producing  the  deed  claimed  under 
it.  (fl) 

A  deed  thirty  years  old  proves  itself,  and  it  is  not 
necessary  to  call  any  attesting  .witnesses  to  prove  it ; 
and  when  other  documents  of  equal  antiquity  are  pro- 
duced from  the  proper  custody,  no  proof  of  hand** 
writing  is  required,  (b)  But  if  a  deed  be  dated  at  a  later 
period  than  thirty  years  back^  it  must  be  proved  be- 
fore it  can  be  given  in  evidence,  and  for  this  purpose 
the  subscribing  witness  must  be  produced;  and  if 
there  be  two  or  more  subscribing  witnesses,  one  will, 
in  ordinary  cases,  be  sufficient  to  prove  the  execution. 
If  there  be  a  subscribing  witness^  a  stranger  cannot 
give  or  add  his  attestation.  If  the  witnesses  be  dead, 
all  their  deaths  and  hand*writing  must  be  proved; 
and  the  authenticity  of  their  signatures  proves  the  cir- 
cumstances of  the  execution  which  they  profess  to 
attest.  When  the  witness  is  abroad,  it  is  usual,  and 
seems  necessary,  to  prove  the  hand-writing  of  the 
grantor  as  well  as  the  witness ;  and  this  is  expressly 
required  by  the  Stat.  26  Geo.  III.  (c)  as  to  deeds  ex- 


(a)  Doe  </•  Tyndale  v,  Hemingy  6 
B.  &  C.  S8 ;  9  Dow.  &  Ry.  15.  Pearce 
V.  Hooper,  3  Taunt.  60.  Gordon  v. 
Secretan,  8  East,  549.  Orrv.  Moiice, 
6  J.  B.  Mpo.  347  ;  3  Brod.  &  B.  139; 
but  see  Jackson  v.  Allen,  3  Stark. 
74 ;  in  which  case  plaintiff's  counsel 
having  called  for  a  deed  which  wa« 
not  produced,  and  having  then 
proved  that  it  was  in  defendant's  pos- 
session and  the  usual  notice  to  pro- 
duce, then  offered  to  prove  a  true 
copy  of  it.  Defendant*8  counsel  theo 


produced  the  original  deed,  and  insist- 
ed  it  must  be  proved  by  the  attest- 
ing witness,  and  objected  to  the  read- 
ing of  the  copy;  but  Abbot,  C.  J. 
held  that  the  defendant,  having  taken 
the  chance  that  plaintifis  would  be 
unable  to  prove  an  examined  copy, 
could  not  object  to  the  reading  of  it, 
and  the  copy  was  accordingly  read. 

(6)  Wynne  v.  lyrwhitt,  6  B.  &  A. 
376. 

(c)  c  57.  s.  38. 
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ecuted  in  the  East  Indies^  where  the  deeds  are  proved 
without  calliDg  the  witness,  (a) 

Where  an  attesting  witness  to  a  deed,  on  being 
called  to  prove  its  execution,  denies  having  seen  it 
executed,  it  may  be  proved  by  the  evidence  of  the 
handwriting  of  the  party,  (b) 

Where  a  subscribing  witness  is  dead,  it  will  be  suffi- 
cient to  prove  his  handwriting,  without  proof  of  the 
handwriting  or  identity  of  the  parties,  (c)  even  although 
he  signed  only  by  his  mark  ;  (d)  and  the  rule  will  be 
the  same,  although  the  witness  be  abroad,  (e) 

The  execution  of  a  power  of  attorney  executed 
abroad^  can  only  be  verified  in  a  court  of  law  by  the 
affidavit  of  the  subscribing  witness ;  the  certificate  of 
a  notary  public,  therefore,  and  the  attestation  of  the 
Vice-consul  of  the  place  to  the  notary's  handwriting, 
which  was  also  sworn  to,  is  not  sufficient  proof  of  the 
due  execution  of  the  instrument  (/) 

A  lease  for  a  year  is  useless  in  the  conveyance  of 
freehold  property  in  many  of  the  colonies.  Thus^  in 
Jamaica,  Antigua,  St.  Vincent,  Upper  Canada,  and 
New  Brunswick,  various  acts  of  the  local  legislature 
have  enacted  that  deeds  dlily  registered,  whether 
executed  there  or  elsewhere,  shall  have  the  operation 
of  conveyances,  without  livery  of  seisin,  a  leasd  for  a 
year,  or  any  other  ceremony.  And  the  same  law  pre- 
vails in  Dominica^  if  the  deed  be  made  in  the  island ; 

{a)  3  Prest.  Abs.  73,  74 ;  Peake.  Mai.  176. 

£v.  66.  (e)  Kay  v.  Brookmati,  1  Moo.  & 

(6)  Boxer  v.  Rabeth,  Gow.  N.  P.  C.  Mai.  286,  S.  C.  3  C.  &  P.  665 ;  and 

175.  see  Doe  d.  Wheeldon  v.  Paul,  3  C.  & 

(c)  Page  V.  Mano,  1  Moo.  k  Mai.  P.  613. 

79 ;  but  see  Nelson  v.  Whittal,  IB.  (/}  ^  parte  Chikrch,  1  Dow.  & 

&  A.  19;  7  T.R.  S66  n.  Ry.  324;  but  seeOanrey  v.  Ilibbert, 

(<0  Mitdiell  V.  Johnson,  1  Moo.  &  1  Jac.  &  W.  180. 
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but  in  the  other  coionies,  where  the  English  laws  are 
administered,  a  lease  for  a  year  seems  to  be  still  ne- 
cessary. 

In  Ireland,  the  recital  of  a  lease  for  a  year  in  the 
deed  of  release,  is  sufficient  evidence  of  the  lease,  and 
therefore  no  lease  for  a  year  is  prepared ;  (a)  but  the 
recital  must  be  sufficient.  Thus,  where  the  deed  of 
release  merely  contained  the  words,  '*  in  his  (the  re- 
leasee's) actual  possession^  being  by  virtue  of  a  lease 
made  pursuant  to  the  statute,"  this  was  held  to  be  an 
insufficient  recital  of  the  lease  within  the  9  Geo.  II. 
c.  5.  8.  16.  (b) 

2.  Wills  and  Letters  of  Administration. — The  eccle- 
siastical courts  have  exclusive  authority  in  deciding  on 
the  validity  of  wills  of  personalty,  and  in  granting  let- 
ters of  administration ;  (c)  and  their  sentences  upon 
these  matters  are  conclusive  evidence  of  the  right 
thereby  determined ;  but  they  will  not  strictly  be  evi- 
dence of  any  collateral  matter  which  may  be  collected 
or  inferred  from  the  sentence,  (d)  .  Therefore,  letters  of 
administration  whfch  have  been  granted  to  a  person  as 
administrator  of  the  effects  of  A.  B.,  deceased,  are  not 
proof  of  A.  B.'s  death,  (e)  although  it  seems  probates 
are  considered  in  practice  as  evidence  of  the  facts  they 
state.  (/) 

A  probate  unrepealed  is  conclusive  evidence  in  civil 
cases,  of  the  validity  of  a  will ;  (g)  and  is  the  only 
legitimate  evidence  of  personal  property  being  vested 

(a)  Ir.act9Geo.II.  c.  5. 8.16.  Ir.  (d)  Blackhan*s  case,  1  Salk.  390. 

act  1  Geo.  III.  c.  3.  Thompeon  v.  Donaldson,  3  £sp.  N. 

(6)  Doe   d.  Saunders,    1  Fox  &  P.  C.  63 ;  and  cases  in  n.  (c) 

Smith,  18.  (e)  Thompson'  v.  Donaklsoli,   ubi 

(c)  Dike  o.  Polhill,  1  Lord  Raym.  ntp,                            jr 

744.  Noel  V.  Wells,  2  Keb.  337 ;  1  Ley.  (/)  1  Prest.  Abs.  187. 

235 ;  1  Lord  Raym.  262;  3  T.  R.  130.  {g)  Allen  v.  Dundas,  3  T.  R.  125. 
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in  an  executor,  or  of  the  appointment  of  executor,  the 
original  will  not  being  admissible  for  that  purpose ;  (a) 
and  the  original  will  cannot  be  read  in  evidence  upon 
the  mere  production  of  it  by  the  officer  of  the  Ecclesi-- 
astical  Courts  without  an  indorsement  upon  it,  for  the 
purpose  of  authenticating  it.  (b)  But  after  notice  is 
given  to  produce  the  probate,  and  is  not  attended  to, 
then  the  original  will  of  personalty  so  authenticated 
will  be  evidence,  (c)  The  probate  of  a  will  devising 
real  property  is  not  evidence  of  the  contents  of  a  will 
as  to  such  property,  (d)  even  when  the  original  will 
is  lost,  (except,  indeed,  as  a  mere  copy,)  the  Spiritual 
Court  having  no  power  to  authenticate  such  a  devise, 
as  far  as  it  relates  to  land,  (e) 

The  best  proof  of  a  will  of  real  estate,  is  the  original 
will  itself;,  and  this  cannot  be  dispensed  with,  if  it  is 
to  be  had.  (/)  If  it  relate  only  to  personal  estates, 
the  probate  will  be  evidence*  (g)  If  the  original  will 
has  been  lost,  the  register-book  or  ledger-book  in 
which  the  will  is  set  out  at  length,  would  be  good  evi- 
dence of  its  contents.  (A) 

An  exemplification  of  a  will  under  the  great  seal,  is 
not  evidence  for  a  jury  in  an  ejectment;  (i)  but 
where  a  will  remains  in  Chancery  by  order  of  the 


(a)  Ante,  pp.  106. 174.  197 ;  poiC, 
378 .  Coe  V.  Westernham,  2  Seiw.  N. 
p.  BOS,  8th  ed.    Pinney  v.  Pinney,  8 

0»    &    Cm    Sd5* 

(b)  The  King  v.  Barnes,  1  Stark. 
S43. 

(c)  Gorton  v.  Dyson,  1  Br.  &  Bing. 
219,  S.  C.   3  Moo.  558  ;    1  Gow.  78. 

{d)  Bull,  N.  P.  245.  Hume  v. 
Rundell,  6  Mad.  &  Geld.  331. 

(e)  Nettar  v.  Brett,  2  Roll.  Abr. 
678 ;  Bull,  N.  P.  246.    Doe  d.  Ash  v. 


Calvert,  2  Camp.  389.  Hoe  v.  Na^ 
thorp,  1  Lord  Raym.  154.  732.  St. 
Leger  v.  Adams,  ib.  731 ;  1  PhiL  £▼. 
344.  397. 

(/)  Evans  v.  Herbert,  2  Keb.  35 ; 
and  see  M'Renire  v.  Fraser,  9  Ves.  5. 

(g)  Bull,  N.  P.  246;  1  Lord 
Raym.  732. 

(h)  St.  Leger  v.  Adams,  1  Lord 
Raym.  731  ^  Skinner,  174;  Anon. 
12  Mod.  375 ;  Bull,  N.  P.  246. 

(i)  Comb.  46. 
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court,  a  copy  may  be  given  in  evidence,  for  then  it  be- 
comes a  roll  of  the  court,  (a) 

A  will  thirty  years  old  proves  itself,  if  the  possession 
has  gone  under  it ;  and  sometimes  without  the  posses- 
sion having  gone  under  it,  if  the  signing  be  sufficiently 
recorded :  but  if  the  signing  were  not  sufficiently  re- 
corded, it  was  a  question  whether  the  age  suffici- 
ently proved  its  validity,  (b)  It  has  lately,  however, 
been  distinctly  decided,  that  a  will  thirty  years  old 
proves  itself  in  all  cases ;  the  thirty  years  being  reckon- 
ed from  the  date  of  the  will,  and  not  from  the  death  of 
the  testator,  (c) 

If  a  will  of  real  estate  is  to  be  proved  against  the  heir, 
the  general  rule  of  equity  is,  that  all  the  witnesses  to  it 
must  be  examined,  (d)  except  where  a  witness  is  dead, 
(e)  insane,  (/)  not  to  be  found,  or  abroad,  (g)'Ot  perhaps 
where  the  will  is  not  wholly  but  only  partially  in  ques- 
tion, (h)  or  where  all  the  witnesses  falsely  deny  their 
attestation,  (t)  or  the  attestation  is  admitted  by  the 
heir  at  law.  (k)  But  in  all  these  cases,  however,  except 
the  last,  the  hand  writingof  the  witness  must  be  proved* 
And  where  the  testator  had  been  dead  for  twenty-five 
years^  and  two  of  the  attesting  witnesses  proved  the 
execution  of  the  will,  and  the  handwriting  of  the  third 
attesting  witness,  and  that  witness  was  described  as  a 


(<i)  Gilb.  Law  of  Ev«  871. 

(b)  Per  Lord  Eldon,  Lord  RaDcliffe 
V.  Lady  Parkins,  6  Dow.  203. 

(c)  Doe  4,  Oldham  v.  WoUey^  8 
B.  &  C.  8S.  Oldwell  v.  Deakin,  2 
Man.  &  Ry.  192. 

(<0  Bootle  9.  filundell,  19  Ves.  505 ; 
Coc^r,  136,  S*  C,  overruling  a  dic- 
tum of  Lord  Tliurlow  in  Powel  v. 
Cleaver,  2  B.  C.  C.  50». 


(e)  Bootle  v.  Blundell,  19  Ves.  505. 

(/)  Bennett  v.  Taylor,  9  Ves.  381. 

(g)  Billing  V.  Brooksbank,  cit.  by 
Lord  Eldon,  19  Ves.  505.  Stedmore 
V.  Padmore^  2  Dick.  589.  Lord  Car- 
rington,  t;.  Payne,  5  Ves.  404. 

(/«)  Per  Lord  Eldon,  19  Ves.  505. 

(0  Ibid.  507. 

{k)  Aynsly  v.  Reed,  1  Dick.  249. 
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seirant  of  A.,  and  upon  inquiries  being  made  of  a 
nephew  of  A.,  who  had  succeeded  to  the  property  of 
that  gentleman,  the  answer  was,  that  nothing  had  been 
heard  of  the  witness  for  a  great  number  of  years,  but 
no  inquiry  had  been  made  of  the  family  of  the  witness, 
as  it  was  not  known  who  his  relations  were ;  it  was  held 
that  the  proof  was  sufficient,  and  the  will  was  declared 
to  be  well  proved,  (a)  And  in  the  late  case  of  Tatham 
V.  Wright,  not  yet  reported,  where  on  an  issue  directed 
by  the  Court  of  Chancery,  only  two  witnesses  were 
called.  Sir  John  Leach,  M.  R.  held  the  will  well 
proved ;  but  it  is  proper  to  observe  that  an  appeal  has 
been  lodged  against  this  decision ;  so  that  no  satisfac- 
tory rule  can  be  drawn  from  it. 

3.  Court  Rolls. — Court  rolls,  whether  of  a  court 
baron  ^r  of  the  customary  court,  are  evidence  between 
the  lord  of  the  manor  and  his  copyholders  or  tenants ; 
they  are  the  public  documents  by  which  the  inherit- 
ance of  every  tenant  is  preserved,  {b) 

Ancient  writings,  though  not  properly  court  rolls, 
but  found  among  the  court  rolls  and  delivered  down 
from  steward  to  steward,  purporting  to  be  made 
^'  assensu  omnium  tenentium,'*  have  been  admitted  as 
evidence  to  prove  the  course  of  descent  within  a 
manor ;  and  this,  though  they  were  not  signed  by  any 
of  the  tenants,  (c)  So  also  entries  on  the  court  rolls, 
stating  the  customs  within  the  manor  as  found  by  the 
homage,  and  regulating  the  descent  of  the  several  spe- 
cies of  tenure,  will  be  admitted  as  good  evidence  of 
the  mode  of  descent,  although  no  instance  be  shown  of 


(a)  James  v.  Pamell,  1  Turn.  &         (c)  Denn  d^  Goodwin  v.  Spray,  1 
Russ.  417.  T.  R.  4(56.  473 ;  1  Phill.  Ev.  417. 

(6)  Gilb.  Ev.  67 ;  4  T.  R.  670. 
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any  tenant  having  so  in  fact  taken  under  the  cus- 
tom, (a) 

The  court  rolls  are  kept  in  the  custody  of  the  lord  or 
his  steward,  as  well  for  the  use  of  the  lord  as  the 
common  evidences  of  the  manorial  rights,  to  which 
evidence  all  the  tenants  of  the  manor,  whether  copy- 
hold or  freehold,  have  an  undoubted  right  of  access, 
as  well  in  actions  between  tenants  and  the  lord  as  be- 
tween tenants  themselves,  (b)  The  privilege  of  inspec- 
tion, however,  is  confined  to  the  tenants  of  the 
manor^  and  does  not  extend  to  third  persons,  who 
have  no  concern  or  connexion  with  the  manor  court 
or  court  rolls,  (c)  The  rolls  are  not  matters  of  record, 
consequently  no  estoppel  is  worked  by  them;  and 
therefore,  if  an  erroneous  entry  be  made,  it  may  be 
amended  ;  (d)  but  they  are  nevertheless  primd  facie 
evidence,  and  entitled  to  credit,  (e) 

If  a  tenant  have  no  copy,  or  lose  it,  the  roll  is  still 
sufficient  evidence  of  his  estate ;  (/)  and  if  the  roll  be 
lost,  he  can  make  it  good  by  proof.  (^)  And  in  cer- 
tain cases,  a  surrender  may  be  presumed  or  supplied 
where  it  does  not  appear  on  the  rolls,  (h) 


(a)  Roe  d.  Beebee  v.  Parker,  5  T. 
R.  86.  Roe  d.  Bennett  v.  Jeffery,  2 
Mau.  &  Sel.  92.  Chapman  v.  Cow- 
Ian,  13  East,  10. 

(5)  Roe  V,  Aylmer,  Barnes,  SS6. 
Hobson  V.  Parker,  ib.  237.  Adding- 
ton  V.  Clode,  2  Bl.  Rep.  1030.  Fol- 
kard  v.  Hemet,  ib.  106^.  Bateman 
V.  Phillips,  4  Taunt  162. 

(c)  Talbot  V.  Villeboys,  cited  by 
Buller  J.  8  T.  R.  142.  Smith  v. 
Davies,  1  Wils.  194.  Bp.  of  Here- 
ford 0.  D.  of  Bridgewater,  Bunb.  269 ; 
1  Phiil.  £v.  430.    As  to  enforcing  a 


view  of  court  roUs,  see  ante,  p.  88. 

(d)  Burgess  v>  Foster,  1  Leon. 
289. 

(c)  Roe  i>.  Parker,  5  T.  R.  26. 
Bull.  N,  P.  247.  Rogers  v.  Allen,  1 
Camp.  309.  Irwin  v.  Sampson,  7 
B.  P.  C  306. 

(/)Calth.47. 

(g)  lb.  Snow  v.  Cutler,  1  Keb. 
667. 

(A)  Lyford  v.  Coward,  1  Vem.  195. 
Knight  V.  Adamson,  2  Freem.  106 ; 
1  Ld.  Ray.  735.  Doe  v.  Calloway, 
6  B.  &  C.  484 ;  and  poit,  Chap.  XXV. 
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Copies  of  court  rolls  should  properly  be  authenticated 
under  the  hand  of  the  steward  of  the  manor ;  (a)  but 
although  they  be  not  made  or  authenticated  by  the 
steward^  if  they  be  sworn  to  be  true  copies  on  exami- 
nation with  the  original,  they  will  be  admissible  as 
evidence,  (i) 

Court  rolls  of  a  manor  taken  by  themselves  are  evi- 
dence only  against  the  tenants  of  the  manor  and  the 
lotd  of  the  manor ;  the  record  of  itself  is  but  ea^  parte 
evidence,  and  does  not,  of  necessity,  bind  third  per- 
sons. They  are  exceedingly  material,  if  followed 
up  by  possession;  but  if  there  has  been  a  long  en- 
joyment and  uninterrupted  possession,  in  opposition 
to  them,  they  lose  that  importance  to  which  they 
would  otherwise  be  entitled,  (c) 

The  court  rolls,  although  the  best  evidence,  are  not 
the  only  evidence  of  title  to  copyhold  lands,  although 
the  older  authorities  appear  to  hold  otherwise,  (d)  But 
the  rule  is  now  clearly  settled.  Thus,  if  there  be  a 
mistake  in  court  rolls,  either  as  to  the  lands  or  uses 
declared  in  them,  it  may  be  averred ;  (e)  and  if  there 
be  a  wrong  entry  on  the  rolls,  it  may  be  shown  to  be 
incorrect,  for  the  entry  is  not  matter  of  record,  and  the 
party  may  give  in  evidence  the  truth  of  the  matter, 
and  is  not  bound  by  the  roll.  (/)  And  this  point  was 
much  discussed  in  a  recent  case  before  cited ;  (g)  and 


(a)  Sdow  v.  Carter,  1  Keb.  567. 
Lee  ».  Boothby,  ib.  720 ;  1  T.R.  466. 

(b)  Manor  of  Bray's  case,  2  Stra. 
1703.  Tuckey  v.  Flower,  Comb. 
138.    Rex  V.  Harris,  ib.  337. 

(c)  Per  Lord  Gififord,  M.  R.  in  At- 
tomey  General  v.  Uotham,  1  Turn. 
209. 

(d)  Litt.  s.  75.  Calth.  on  Cop. 
47. 


(e)  Towers  v.  Moor,  2  Vem.  98. 
Doed,  Priestley  v.  Calloway,  6  B.  & 
C.  484. 

(/)  Burgess  v,  Foster,  1  Leon.  289. 
And  see  Co.  Cop.  s.  40.  Kite  and 
Queinton's  case,  4  Co.  25.  Brend  v. 
Brend,  Finch,  254. 

(g)  Doe  d.  Priestley  v,  Calloway,  6 
B.  &  C.  484 ;  and  aniCf  p.  84,  and  364. 
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it  was  held,  that  a  surrender  and  presentment  Hot  en- 
tered on  the  rolls^  might  be  proved  by  a  draft  of  an 
entry  produced  from  the  muniments  of  a  manor,  and 
the  parol  testimony  of  the  foreman  of  the  homage 
jury  who  made  the  presentments,  (a) 

A  copy  of  a  surrender  and  admittance,  purporting 
to  be  signed  by  the  steward,  and  coming  out  of  the 
hands  of  the  customary  tenant,  i»  admissible  in  evi^ 
dence  without  producing  the  court  roll ;  (b)  and  a 
copy  examined  by  a  witness,  of  a  court  roll,  is  evi- 
dence without  the  production  ofthe  original*  (c) 

4.  litics. — ^The  proper  evidence  of  a  fine  is  the  chi- 
rograph, which  is  a  copy  of  the  record,  and  will  be  ad- 
missible in  evidence  without  proof  of  its  having  been 
actually  examined ;  for  a  proper  officer,  called  the 
chirographer,  is  appointed  to  give  out  copies  of  the 
agreements  between  the  parties  which  are  entered  of 
record,  (d)  And  the  evidence  of  a  record  is  of  so  high 
a  nature,  that  its  authority  is  never  permitted  to  be 
called  in  question  ;  and  therefore,  when  a  chiro* 
graph  of  a  fine  is  recorded,  no  averment  can  be  made 
as  to  the  caption  or  time  of  its  acknowledgment^  but 
it  must  be  considered  as  a  fine  of  that  term  in  which 
it  is  recorded,  and  no  averment  will  be  admitted  to 
the  contrary,  (e)  However,  where  there  is  an  amfc- 
guitei  laten$^  an  averment  is  permitted  to  explain  it^ 
though  not  to  contradict  the  fine.  (/)  But  the  chiro- 
grapher is  not  authorized  to  copy  the  proclamations  of 
a  fine,  therefore  the  proclamations  must  be  examined 

(a)  And  see  Anon.  Ld.  Baym.  735.  (e)  Lloyd  «.  Lord  Say  &  Sele,  1 B. 

(6)  Rowe  V,  Brenton,  3  Mao.  &  C.  C.  379 ;  4  B.P.  C.  73. 

Ry.  296.  {/)  5  Co.  68  b ;  8  Co.  155  a.  Doe 

(c)  Id.  ib.  d.   Bulkeley  v.  Walfoid,  1  Ry.  & 

id)  GUb.  Ev.  21. 94;  2  Stark.  N.  Moo.  88. 
P.C.  13. 


ABSTRACTS    OF    TITLE.  367 

with  the  roll,  before  they  can  be  given  in  evidence,  (a) 
The  record  of  the  fine  which  remains  in  the  posses- 
sionof  the  chirographer  is  the  principaie  recorAan; 
so  that  if  there  be  any  difierence  between  it  and  the 
record,  which  remains  with  the  custas.  branum^  that 
Which  continues  with  the  chirographer  is  considered 
as  the  true  record,  (b) 

Where  a  testator  being  possessed  of  land  at  C, 
whereon  nineteen  messuages  had  been  erected,  de- 
vised all  his  lands,  &c.  to  his  wife,  in  fee,  and  after • 
wards  levied  a  fine  of  twelve'  messuages,  twelve  gar<» 
dens^  twenty  acres  of  meadow,  &c. ;  it  was  held  on  an 
ejectment  brought  by  the  testator's  heir,  that  parol 
evidence  as  to  the  number  of  messuages,  of  which  the 
eognizor  was  seised  at  C.  at  the  time  of  levying  the 
fine,  was  admissible^  and  that  the  fine  could  not 
pass. more  than  the  twelve  messuages;  and  it  was 
therefore  competent  to  show  by  parol  evidence  which 
were  intended,  (c) 

An  affidavit  of  the  caption  of  a  fine  taken  before  a 
British  consul  abroad,  is  insufficient,  notwithstanding 
the  6  Geo.  IV.  87.  s.  20.  empowers  every  British  con-^ 
sul  abroad  to  administer  oaths,  or  take  affidavits,  and 
perform  all  notarial  acts  which  any  notary  public 
might  perform,  and  enacts,  that  every  such  oath, 
&c.,  shall  be  as  valid  as  if  administered  before  any 
justice  of  the  peace  or  notary  public  in  the  united 
kingdom  of  Great  Britain  and  Ireland,  or  before  any 
other  legal  authority  of  the  like  nature,  (d) 

(a)  Gilb.  Ev.    21.    Allen's    case,      Ry.  549;  2  Carr.  &  Pay.  ITS. 

Bull.  N.  P.  239;  3  Taunt  166.    Doe  {d)  Riddell  v.  Nash  and  others,  8 

d.  Hatch  V.  Black,  6  Taunt  486.  S.  €:  Moo.  633.    Ex  parte  Hutchinson,  4 

Marsh  170;  1  Phil.  £v.  398.  Bing .  606.  S.  C. ;   1  Moo.  &  Pay. 

(b)  2  Leon.  83 ;  Godb.  103.  559. 

(c)  Denn  v.  Walford,  8  Dow.  & 
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6.  Recoveries. — A  common  recovery  must  be  proved 
by  an  exemplification  of  the  record  thereof ;  and  all 
recoveries  suffered  in  Wales,  before  the  courts  of 
great  sessions  were  abolished  by  the  late  act,  (a) 
must  be  proved  by  an  exemplification  of  the  enroll- 
ment under  the  judicial  seal  of  the  shire,  town,  or 
county,  where  the  recovery  was  suffered,  (b)  If  the 
recovery  was  suffered  of  lands  in  a  county  palatine, 
the  exemplification  must  be  under  the  seal  of  the 
county  palatine ;  and  this  seal  need  not  be  proved, 
as  the  exemplification  will  be  evidence  of  itself,  (c) 

But  where  a  person  has  purchased  an  estate 
whereof  a  recovery  was  necessary  to  be  suffered  in 
order  to  complete  the  title,  such  person,  and  all  claim- 
ing under  him,  having  been  in  possession,  of  the  pur- 
chased estate  from  the  time  of  the  purchase,  may^ 
after  the  end  of  twenty  years,  produce  in  evidence  the 
deed  making  a  tenant  to  the  writ  of  entry ;  and  the 
deed  so  produced,  the  execution  thereof  being  duly 
proved,  shall  in  all  courts  be  deemed  good  and 
sufficient  evidence  for  the  purchaser,  and  all  claiming 
under  him,  that  the  recovery  was  duly  suffered  and 
perfected  according  to  the  purport  of  the  deed,  in  case 
the  record  of  the  recovery  cannot  be  found,  or  should 
not  appear  to  be  regularly  entered,  (df)  And  by  the 
5th  sect,  it  is  enacted,  that  every  common  recovery 
shall,  after  the  expiration  of  twenty  years  from  the 
time  of  suffering  thereof,  be  deemed  valid  to  all 
purposes,  if  it  appear  on  the  face  of  the  recovery 
that  there  was  a  tenant  to  the  writ^  and  if  the  persons 

(a)  1  Wm.  IV.  c.  70.  fort,  Say.  276;  Hard.  118. 

(6)  S7  Kliz.  c.  9.  s.  8.  (d)  14  Geo.  II.  c  20.  s.  4.    And 

(c)  Dy.   876  ;    Olive  v.  Gwin,  2  see  ante,  p.  223,  224. 
Sid.  146 ;  Tooker  v.  Duke  of  Beau- 
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joining  in  the  recovery  had  a  sufficient  estate  to  suffer 
the  same,  notwithstanding  the  deed  for  making  the 
tenant  to  such  writ  should  be  lost  or  should  not 
appear. 

This  act  does  not  extend  to  cases  where  the  con* 
veyance  to  the  tenant  can  be  produced ;  and  if  that 
deed  be  inoperative,  the  recovery  grounded  on  it  will 
be  also  invalid,  (d) 

But  where  a  lease,  the  foundation  of  a  subsequent 
release,  and  making  together  with  it  a  conveyance 
to  the  tenant  to  the  praecipe,  is  lost,  the  recovery 
suffered  in  pursuance  of  the  release  constitutes  de- 
cisive evidence  of  the  lease,  after  the  expiration  of 
twenty  years,  (b) 

6.  Acts  of  Parliament. — Acts  of  parliament  are  re- 
cords»  and  relate  either  to  the  kingdom  at  large,  when 
they  are  called  general  acts,  or  only  to  particular 
classes  of  men,  or  to  certain  individuals,  in  which  cases 
they  are  called  private  acts,  (c) 

Public  acts  are  proved  by  the  printed  statute 
book9 ;  and  by  the  41  Geo.  III.  c.90,  (d)  it  is  enacted, 
that  copies  of  the  statutes  of  Great  Britain  and  Ire- 
land prior  to  the  Union^  printed  by  the  printer  duly 
authorized,  shall  be  received  as  conclusive  evi- 
dence of  the  several  statutes  in  the  courts  of  either 
kingdom,  (e) 

In  some  acts  of  parliament  not  relating  to  the  king- 
dom at  large,  a  special  clause  is  inserted^  declaring 


(a)  Keen  d.  £arl  of  Portsmouth      317. 
V.  Earl  of  Effingham,  S  Stra.  1267.  {d)  s.  9. 

And  see  8  Burr.  1073,  1  Vcs.  430.  («)  Rex  v.  Jefleries,  1  Stra.  446 ; 

{b)  Hofanes  v,  Ailsbie,  1  Madd.  551.      Dupays  v.  Sheppard,  18  Mod.  816. 

(c)  Gilb.  Ev.  39,  40;  1  PhUl.  Ev. 

B    B 
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tb em  to  be  public  acts*     Such  acts  are  considered  in 
every  respect  as  public  acts,  (a) 

A  clause  is  also  frequently  inserted  in  private  acts, 
providing  tbat  they  shall  be  printed  by  the  king's  print* 
er^  and  that  a  copy  so  printed  shall  be  admissible  in 
evidence.  When  such  clause  is  not  contained  in  a 
private  act,  the  regular  proof  is  by  an  examined  copy, 
compared  with  the  original  in  the  parliament  office  at 
Westminster,  (b) 

7.  Records  and  Proceedings  in  Chancery. — A  record 
is  conclusive  proof  that  the  decision  or  judgment  of 
the  court  was  as  is  there  stated,  and  evidence  to  con- 
tradict it  will  not  be  admitted,  (c)  Records  are  pre- 
served in  public  repositories,  and  examined  copies 
thereof  are  admitted  as  the  best  producible  evi- 
dence ;  (d)  but  copies  of  such  copies  are  inadmissible 
unless  the  originals  be  destroyed,  (e)  But  it  is  essen* 
tial  to  the  admissibility  of  such  copies,  that  they  be 
made  by  the  proper  officer.  (/) 

Exemplifications  under  the  seal  of  a  court  of  justice 
are  next  in  authenticity  to  those  under  the  great 
seal,  (g)  if  the  court  be  established  by  the  common  or 
statute  law ;  as,  for  instance,  the  King's  courts  'at 
Westminster;  the  Courts  of  the  Counties  Palatine 
and  the  Courts  of  the  Great  Sessions  in  Wales,  when 
they   existed.  (Ji)      But  exemplifications  under  the 

(o)  1  PhilL  Ev.  383.  210 ;  1  Phill.  Ev.  383. 

(6)  See  1  Phill.  £v.  384.  Holland's  (e)  Green  v.  Pioude,  1  Mod.  117  ; 

case,  4  Co.  76.    And  see  Bull.  N.  P.  Price  v.  Tonington,  Salk.  285. 

222 ;  but  see  Dupays  v.  Sheppard,  12  (/)  Bull,  N.  P.  229. 

Mod.  216.  (g)  Tooke  v.  Beaufort,  Say.  207. 

(c)  Co.  Litt.  352  b;  1  Phill.  £t.  (A)  Olive  v.  Gwin,  2  Sid.  145; 

317.  Hard.  118.    See  1  Wm.  I V.  c.  70. 

{d)  Leighton  v.  Leighton,   1  Str. 
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seals  of  inferior  courts  of  juistice  Will  not  be  e?i« 
debce,(a)  except  those  of  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury  and  the  city  of  London,  as 
to  p^sonai  property,  (b)  And  the  rolls  of  inferior 
courts  will  be  admitted  as  evidence  of  title  as  to  mat- 
ters peculiar  to  their  jurisdiction,  (c) 

The  judgments  and  sentences  of  all  competent 
courts  of  justice,  as  well  of  equity  as  of  law,  are  con* 
elusive  evidence  of  the  facts  they  decide,  (d) 

So,  also,  the  sentence  of  any  foreign  court,  of  com- 
petent jurisdiction,  directly  deciding  a  question  which 
was  properly  cognizable  by  the  law  of  the  country, 
seems  to  be  conclusive  in  this  country.  Thus  the  sen- 
tence of  a  foreign  court,  of  competent  jurisdiction, 
directly  establishing  a  marriage  in  that  country,  would 
be  conclusive  in  any  of  our  courts  on  the  validity  of 
the  marriage,  (e) 

The  minute  book  of  the  ConsistOrial  Court  is 
sufficient  evidence  of  a  decree  for  alimony  pronounced 
in  that  court,  without  such  decree  being  drawn  up 
in  form.  (/) 

It  is  now  decided  that  a  bill  in  Chancery  will  only 
be  evidence  to  show  that  such  a  bill  did  exist,  (g)  It 
will  not  be  admitted  as  evidence  to  prove  any  facts 


(a)  Moises  v,  Thornton,  8  T.  R. 

SOS. 

(b)  Doe  d.  Woodmass  v.  Mason,  1 
Esp.  N.  P.C.  53;  Kempton  v.  Cross, 
Ca.  temp.  Hardw.  10& 

(c)  Bull.  N.  P.  247. 

((0  See  lPlull.Ev.  3^0—348.380. 
Clarges  v.  Sherwin,  19  Mod.  343 ; 
Marriott  v,  Hampton,  7  T.  R.  969 ; 
Bull.  N.  P.  S34 ;  Doug.  89S,  n.  13 ; 


Buchanan  v,  Rucker,  1  Camp.  63 ; 
Burke  v.  Crosbie,  1  Ball.  &  B.  489. 

(e)  See  Roach  v.  Garvan,  1  Ves. 
159 ;  1  Phill.  Ev.  350--352. 

(  f)  Holiston  V.  Smith,  S  Car.  & 
Pay.  82. 

(^)  Lord  Ferrers  v.  Shirley,  Fitz- 
gib.  190 ;  Bull.  N.  P.  235 ;  Bower- 
man  v.  Syboum,  7  T.  R.  3 :  1 
Wightw.  325. 
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either  alleged  or  denied  by  the  bill;  (a)  and  a  de- 
murrer or  plea  to  a  bill  in  equity  do  not  so  admit 
the  facts  charged  in  it,  as  to  be  evidence  against  the 
defendant,  of  those  facts,  in  a  future  action  between 
the  same  parties.  (&) 

But  answers  in  Chancery,  being  confessions  on 
oath,  will  be  evidence  of  the  facts  sworn  to  by  the 
party  who  makes  them,  against  him ;  (c)  and  an  ex- 
amined copy  of  the  answer  will  be  a  sufficient  proof 
of  it ;  (d)  but  it  cannot  be  regularly  given  in  evidence 
without  proof  of  the  bill,  for  without  the  bill  there 
does  not  appear  to  be  any  cause  depending,  (e) 

Where,  in  an  ejectment,  examined  office  copies  of  a 
bill  in  Chancery,  filed  by  the  defendant  for  an  injunc- 
tion, and  of  an  affidavit  purporting  to  have  been  made 
in  the  equity  suit,  by  a  person  of  the  same  name  and 
description,  to  support  a  motion  for  an  injunction, 
and  alleging  title  to  the  premises,  in  one  of  the 
lessors  of  the  plaintiff,  were  produced  to  prove  the 
title,  it  was  held  that  the  copy  of  the  affidavit  was  not 
admissible  without  proof  of  identity,  or  that  it  had 
been  u6ed.  (/)  But  an  examined  copy  of  a  deposition 
in  Chancery  is  admissible  in  evidence,  for  the  purpose 
of  contradicting  the  testimony  of  the  same  person 
when  produced  afterwards  as  a  witness,  (g) 

A  decree  in  the  Court  of  Chancery  may  be  given  iii 


(a)  Banbury  Peerage  case,  8  Selw.  brose,  6  Dow.  &  Ry.  187. 

N.  P.  685  ;  1  Phill.  Ev.  358,  9.  (e)  See  1  PhiU.  Ev,  393. 

(6)  Tomkins  v.  Ashhy,  1  Moo.  &  (/)  Rees  d.  Howell  v.  Bowen,  1 

Mai.  32.  M'Clell.  &  Yo.  383. 

(c)  1  PhiU.  £v^  359.    And  see  (g)  Highaeld  v.  Peake,  1  Moo.  & 
Hudson  V.  Revaet^  5  Bing.  36Q.  Mai.  109. 

(d)  16  East.  334.    Ewer  v.  Am- 
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evidence  in  the  same  manner  and  for  the  same  pur- 
poses as  the  verdict  or  judgment  of  a  court  of  common 
law.  (a)  It  may  be  proved  by  an  exemplification 
under  the  seal  of  the  court,  or  by  a  sworn  copy,  or  by 
a  decretal  order  in  paper/  with  proof  of  the  bill  and 
answef .  {b) 


II.    OF  THE  EVIDENCE    OF    THE    FACTS    REFERRED    TO 

IN  ABSTRACTS. 

1.  Births^  marriages,  and  deaths. — We  shall  class 
the  rules  as  to  proving  these  facts  under  one  head; 
biecause,  in  general,  the  same  evidence  which  will 
prove  the  one  will  prove  the  others. 

Births^  marriages^  and  burials,  are  generally  proved 
by  examined  copies  of  the  parish  registers  of  th^se 
events  ;  which  registers  are  in  the  nature  of  records, 
and  need  not  be  produced  or  proved  by  subscribing 
witnesses,  (c)  A  certificate,  under  the  hand  of  the 
officiating  minister  of  the  parish  for  the  time  being,  is 
also  sometimes  furnished.  And  by  the  52  Geo.  III. 
c.  146.  (d)  the  registrar  of  every  diocese  is  required 
to  make  alphabetical  lists,  open  to  public  search,  of 
the  persons  and  places  mentioned  in  the  yearly  re- 
turns, which  are  required  by  this  act  from  every  parish 
in  the  diocese,  of  the  entries  made  in  the  parish  regis- 
ters since  the  year  1812.  These  entries  must  contain^ 
besides  the  date  of  the  baptism  and  the  name  of  the 


(fl)  1  Pbill.  Ev.  353.  Philh  Ev.  409.  See  26  Geo.  II.  c  S3. 

ih)  Trowel  v.  Castle,  1  Keb.  21.  s.  14.    Walker  v.  Wingfield,  18  Ves. 

Com.  Dig.  Ev.  (C.  1.)     1  Phill.  Ev.  443. 

392,  393.  (rf)  ».  12. 

(f )  Birt  V.  Barlow,  1  Doug.  173 ;  1 
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child,  the  christian  and  surnames,  the  abode,  quality, 
trade  or  profession,  of  the  parents,  (a)  But  if  these 
documents  cannot  be  produced,  these  facts  may  be 
proved  by  any  other  admissible  medium  of  proof. 
Thus  the  time  of  a  person's  birth  may  be  shown  by  an 
entry  of  the  charge  in  the  books  of  an  accoucheur 
employed  on  the  occasion,  and  the  payment  of  the 
charge  J  (b)  and  where  a  person  has  not  been  heard  of 
for  seven  yefirs,  his  death  will  usually  be  presumed,  (c) 
This  period  has  bqen  adopted  in  conformity  to  the 
provision  of  the  19  Gar.  II.  c.  6,  which  enacts,  that  if 
tenants  for  lives  shall  remaio  beyond  sea,  or  otherwise 

m 

absent  themselves  for  seven  years  together,  and  no 
sufficient  proof  appears  of  their  b^ing  alive,  they  shaH 
be  accounted  dead. 

The  mere  entry  of  a  christening,  unaccompanied  by 
any  evidence  showing  that  the  person  was  young  at 
the  time  of  the  christening,  does  not  prove  the  fact  of 
the  birth  in  a  particular  parish,  (d) 

An  entry  of  a  marriage  in  a  book  of  Fleet  marriages 
cannot  be  read  as  a  register,  not  having  been  compiled 
under  public  authority,  (e)  ;  and  copies  of  registers  of 
baptism  kept  in  the  island  of  Guernsey,  or  in  a  foreign 
chapel,  are  not  admissible  in  our  courts  of  law  as  evi- 
dence. (/) 

An  entry  in  the  books  of  the  Navy  Office  is  evi? 


(a)  See  also  4  Geo.  IV.  c.  76.  Trowbridge,  7  B.  &  C.  259. 

{b)  Higham  v.  Ridgway,  10  East,  (e)  Reed  v.  Passer,  Peake,  N.  P. 

109.  C.  231.  lioyd  v.  Passingbam,  Coop. 

(c)  Doe  d.  George  v.  Jesson,  6  East,  C.  C .  1 55 . 

85.    Doe.  </.  Lloyd  V.  Deakin,  4  B.  &  (/)  Huetv.  Le  Mesurier,  1  Cox, 

A.  '434.  Thome  v.  Uolff,  Dy.  185  a;  C.  C.  275.     Whitehead  v.  Wynne, 

Bendl.  86.  pi.  131.  1  J.  &  W.  483.    Leader  v.  Barry,  1 

((Q  Reji  V.  North  Petherton,  2  B.  Esp.  N.  P.C.333. 
k  C.  508;  and  see  Rex  v.  Inbab.  of 
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dence  of  the  death  of  a  sailor  in  the  king's  ser* 
vice,  (a) 

A  certificate  under  the  seal  of  a  minister  abroad,  as 
to  the  fact  of  a  marriage  having  been  solemnized  be- 
fore him,  has  been  admitted^  but  it  would  not  now  be 
allowed,  (b) 

The  production  of  the  letters  of  administration  to  a 
person's  efiects  is  not  even  primd  facie  evidence  of  his 
death ;  (c)  nor  is  the  registry  of  baptism  primd  facie 
evidence  of  the  age  of  the  person,  (d) 

By  the  52  Geo.  III.  c.  146,  and  the  last  Marriage 
Act,  4  Geo.  IV.  c.  76,  (e)  the  entry  of  a  marriage  must 
declare  the  parish  in  which  each  of  the  parties  resided, 
and  the  consent  of  parents  or  guardians  if  necessary, 
and  must  be  attested  by  two  witnesses'  to  the  cere- 
mony. But  this  entry  is  not  necessary  to  the  validity 
of  the  marriage,  and  it  may  be  proved  by  any  other 
means. 

Reputation  is,  as  a  general  rule,  sufficient  evidence 
of  marriage ;  and  where  it  appears  on  a  trial  that 
the  mother  was  received  into  society  as  a  respectable 
woman,  under  such  circumstances  improper  conduct 
will  not  be  presumed.  (/)  So  also,  if  the  reputed 
husband  and  wife  eloped  together  for  the  purpose  of 
being  married,  and  returned  as  having  been  mar- 
ried ;  (g)  or  if  they  have  joined  in  fines  or  recoveries 

(fl)  Bull,  N.  P.  249.  (/)  Doe  d.   Flemming  v.  Flem- 

(6)  See  Alsop  v.  Bowtrell,  Cro.  Jac.  ming,  4  Bing.  Q66 ;  and  see  M acneil 

541 ;  Willes,  549.  v.  Macgregor,  1  Dow.  N.  S.  208. 

(c)  Moons  V.  Bemales,  1  Russ.  Morres  v.  Miller,  1  Bla.  6S3,  S.  C. 
301.  4  Burr.  S057.    Read  v.  Passer,  1  Esp. 

(d)  See  Iluet  v.  Le  Mesuricr,  1  N.  P.  C.  213.  353;  Doug.  174; 
Cox,  275.  Wiken  t;.  Law,  3  Star.  Cowp.  594.  Gordon  v.  Gordon,  3 
63.  Swans.  400. 

{e)  s.  28.  (g)  Cook  V.  Lloyd,  Peake  Ev.  28. 
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for  the  purpose  of  barring  the  wife's  right  of  dower  ;(a) 
or  evidence  of  other  circumstances  taking  place  which 
can  only  be  explained  by  the  relationship  of  husband 
and  wife  subsisting  between  them»  will  all,  after  the 
deaths  of  the  parties,  be  admissible  to  prove  the  fact 
of  the  marriage.  (6) 

When  a  vendor  claims  as  remainder-man  after  a  life 
estate,  direct  evidence  of  the  death  of  the  tenant  for 
life  will  not  be  necessary ;  the  evidence  of  strangers 
residing  in  the  neighbourhood  as  to  the  fact  will  be 
sufficient,  (c) 

'  An  entry  in  the  registry  book  by  the  minister  of  the 
parish  of  the  baptism  of  a  child,  which  had  taken 
place  before  he  became  minister  or  had  any  connexion 
with  the  parish,  and  of  which  he  received  information 
from  the  parish  clerk,  is  not  admissible  in  evidence ; 
nor  is  the  private  memorandum  of  the  fact  made  by 
the  clerk  who  was  present  at  the  baptism,  (d) 

The  registers  of  baptisms  and  burials  kept  by  dis- 
senters are  not  strictly  evidence,  although  they  will 
afford  a  reasonable  presumption  of  the  facts  which 
they  attest.  Thus  an  examined  copy  of  an  entry  in 
the  register  of  the  births  of  dissenters'  children,  kept 
at  Dr.  Williams's  library,  in  Red  Cross  Street,  was 


(a)  Cooke  v.  Lloyd,  Peake  £v. 
88.  Harvey  v.  Harvey,  2  Bla. 
899. 

(b)  Harvey  v.  Harvey,  9  Bla.  899. 
Lord  Braybrooke  v.  Inskip,  8  Ves. 
417.  Rex  V.  Inhabitants  of  Bramp- 
ton, 10  East,  283.  Goodright  v. 
Moss,  Cowp.  591.  Rex  v.  Inhabi- 
tants of  Bramley,  6T.R.  330.  May  v. 
May,  Bull,  N.  P.  112;  2Stra.  1073. 
Haydon  v.  Gould,  1  Salk.  119.    Wil- 


kinson  v.  Payne,  4  T.  R.  4§8, 

(c)  Doe  v.Deakin,  4B.&  A.43d.  As 
to  where  equity  will  act  upon  the  pre- 
sumed death  of  persons  long  unheard 
of,  see  Bailey  v.  Hammond,  7  Ves. 
590.  Dixon  v.  Dixon,  3  B.  C.  C. 
510.  Lee  v.  Willock,  6  Ves.  605. 
Mainwaring  v,  Baxter,  5  Ves.  458. 

(d)  Doe  d.  Warren  v.  Bray,  8  B.  & 
C.813. 
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rejected  as  evidence  of  the  age  of  a  person  petitioning 
for  payment  of  a  legacy  under  the  36  Geo.  III. 
c.  62.  (a) 

Where  the  person  whose  age  or  legitimacy  is  to  be 
proved  is  a  peer  of  the  realm,  and  has  taken  his  seat 
in  the  House  of  Lords,  as  these  facts  must  have  been 
proved  at  that  time,  it  is  not  usual  to  call  for  fresh 
proof  of  them. 

2.  Intestacy.  —  Intestacy  must  be  proved  by  the 
letters  of  administration  which  have  been  granted  of 
the  intestate's  elSects,  or  if  it  be  stated  that  no  letters 
have  been  granted,  searches  should  be  made  in  the 
proper  ecclesiastical  offices^  according  to  the  circum- 
stances, to  ascertain  the  fact ;  or  a  partial  intestacy 
may  be  proved  by  the  production  of  the  will,  by  which 
it  appears  that  the  property  in  question  was  undevised 
or  unaffected. 

3.  Legitimacy. z — Legitimacy  must  be  proved  by  a 
certificate  of  the  marriage  of  the  parents,  and  proof 
of  their  being  respectively  of  age  at  the  time  of  the 
marriage,  or  that  they  married  with  the  consent  of 
their  parents  or  guardians,  and  that  they  complied  with 
the  provisions  of  the  Marriage  Act,  4  Geo.  IV.  c.  76. 
The  registry  of  the  christening  of  the  child  is  gene- 
rally deemed  sufficient  evidence  of  its  legitimacy,  as 
it  is  usual  to  notice  the  illegitimacy  in  the  registry,  (&) 
and  illegitimacy  will  not  be  presumed  on  slight 
grounds,  (c) 

4.  Death  without  issue. — In  a  late  case.  Sir  W.  Grant 
decreed  payment  of  a  legacy,  to  the  persons  entitled 

1 

(a)  s.  S3.    Ex  parte  Taylor,  1  Jac.  86. 
&  W.  483.  (c)  See  Doe  d,  Flemming  v.  Flem- 

(6)  May  v.  May,    2  Stra.   1073.  ming,  cited  ante,  p.  375.    Braybrook 

And  see  Hex  v.  Head,  cit.  Peak.  Ev.  v,  Inskip,  8  Ves.  417. 
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in  remainder,  on  evidence  that  a  female  to  whose  issoe 
it  was  first  given  was  of  the  age  of  fifty-five,  and  unmar- 
ried, she  consenting  thereto,  {a)  The  fact  of  death  with- 
out issue  is  usually  proved  by  an  affidavit,  made  by 
some  near  relative  of  the  party ;  but  the  death  of  a 
party  without  issue  will  be  presumed  after  a  hundred 
years,  {b)  The  best  proof  that  a  person  never  was 
married  or  had  issue,  is,  that  none  of  the  family  ever 
heard  of  it.  (c)  But  where  the  lessor  of  the  plaintiff 
claimed  by  descent,  and  proved  the  death  of  his  elder 
brothers,  it  was  held  to  be  necessary  to  prove  also 
that  they  died  without  issue,  as  no  presumption  will 
be  admitted  against  the  person  in  possession,  (d) 

5.  Executorship  and  Administratorship. — ^Where  it^- 
is  necessary  to  prove  that  a  person  is  executor  or  ad- 
ministrator, the  probate  of  the  will,  or  the  letters  of 
administration,  must  be  produced ;  (e)  but  the  probate 
act  book  of  the  Prerogative  Court,  containing  an  entry 
of  a  will  being  proved^  and  of  probate  being  granted 
to  the  executors  named  therein,  will  be  admitted  as 
evidence  of  those  persons  being  the  executors,  with- 
out accounting  for  the  nonvproduction  of  the  pro^ 
bate.  (/) 

Where  the  question  was  whether  letters  of  ad- 
ministration had  been  duly  granted  to  a  plaikitiff,  and 
letters  of  administration  granted  by  the  Bishop  of  C. 

{a)  Fraser  v.  Fraser,  1  Jac.  586  n.  {d)  Richards  v.  Richards,  15  East, 

(6)  Rowe  v.   Uasland,  1  W.  Bla.  294  d. 

404.    Doe  d,  Oldham  v.  Wolley,  8  (e)  See  Smartle  v.  Williams,    3 

B.  &  C.  S2.    Doe  d.  Bamiing  v.  Lev.  S87.    Garrett  v.  lister,  1  Lev. 

Griffin,  15  East.  893.  25.     Eldon  v.  Keddell,  8  East,  182. 

(c)  Doe  d.  Banning  v.  Griffin,  ybi  Davis  v.  Williams,    13   East,  282. 

ng).    Doe  d,  Oldham  v.  Wolley,  8  Pinney  v.Pinney,  8B.&C.d35. 

B.  &  C.  22.   Ankf^,  860— S63.  (/)  Cox  w.  AUingham,  Jac.  514, 
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to  the  plaintiff  were  produced^  but  it  was  proved  that 
the  intestate^  at  the  time  of  his  decease^  had  bona 
notabilia  in  another  diocese  in  a  different  province ;  and 
no  evidence  was  given  as  to  the  residence  of  the  de- 
fendant at  the  death  of  the  intestate ;  it  was  held  that 
the  letters  of  administration  were  not  void,  inasmuch 
as  the  other  diocese  in  which  the  intestate  had  bona 
notabilia  was  in  a  different  province,  (a) 

6.  Title. — Payment  of  a  small  unvaried  rent  for 
a  long  series  of  years  to  the  lord  of  a  mauor^  is 
evidence  only  of  a  title  to  the  rent^  but  not  to  the 
land.  (A) 

Leases  ^ltb  primd  facie  evidence  oi  z  person's  seisin, 
but  are  not  direcl:  or  conclusive  evidence  thereof, 
without  proof  of  the  actual  seisin  of  the  lessees^  unless 
the  estates  created  by  the  leases  appear  to  have  ex- 
pired before  the  time  of  living  memory,  (c) 

Trespasses  on  a  common  have  been  received  as 
proofs  of  a  right  to  the  freehold,  (d) 

The  mere  possession  of  land,  if  unexplained,  is 
primd  facie  evidence  of  an  ^tate  in  fee^simple ;  and 
the  party  so  in  possession  may  maintain  trespass 
against  every  unlawful  invader,  (e) 

Sworn  copies  of  assessments  to  the  land-tax  will 
not  be  conclusive  evidence  of  possession.  (/) 

7.  Bankruptcy,  Commissiom  of  Bankrupt,  and  Pro- 


(a)  Stokes  v.  Bate,  5  B.  &  Q.  491.  (e)  4 Taunt  17;  lb.  547 ;  5  Taunt. 

See  ante,  170—174.  331 ;  Haiper  ik  Charlesworth,  4  B.  & 

(h)  Doe  d,  Whittock  «.  Johnaop,  C.  574.    As  to  possession  of  per* 

Gow.  173.  aonalty  being  evidence  of  tide,  see 

(c)  Clarkson   v.   Woodhouse,    5  ante,  p.  124;  and  see  Index,  word 
T.  R.  419  n.  Title, 

(d)  Bany  v.  Bebbington,  4  T.  E.  (/)  Ongley  v.  Chambers,  1  Biog. 
514.    And  s^  Stead  v.  Heaton,  ib.  483.    See  pQ9t, 

669.    And  see  ante,  pp.  94. 1S4. 
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ceedings  under  the  same.  — The  bankraptcy  of  a  person 
is  proved  by  the  production  of  the  commission,  {a) 
Wherever  the  assignees'  title  came  in  question,  as  the 
law  originally  stood,  it  was  necessary  to  prove  the 
commission,  the  petitioning  creditor's  debt,  the  trad- 
ing, the  act  of  bankruptcy,  and  the  assignment.  But 
by  the  6  Geo.  IV.  c.  16,  (6)  it  is  now  in  most  cases 
unnecessary  to  prove  the  debt,  the  trading,  or  the  act 
of  bankruptcy,  (c) 

The  commission  is  proved  by  producing  it  under 
seal^  with  the  petition  to  the  Chancellor  on  which  it 
is  granted,  {d) 

It  is  said  in  a  work  of  authority,  that  the  assignment 
ought  still  in  strictness  to  be  proved  by  producing  the 
deed,  and  proving  the  execution  of  the  commission 
[(jiuere  assignment]  (e)  by  an  attesting  witness,  but 
by  the  general  courtesy  of  practice  in  the  King's  Bench, 
it  is  admitted,  unless  there  are  substantial  reasons 
to  the  contrary;  (/)  and  the  author  seems  to  think 
that  no  alteration  as  to  this  is  made  by  the  new  Bank- 
rupt Act.  But  it  is  submitted  that  under  this  act  the 
execution  of  the  assignment,  except  where  it  is  dis-^ 
puted^  is  no  longer  necessary,  and  does  not  now  de- 


(a)  6  Geo.  IV.  c.  16.  s.  92.  And 
see  Macheath  v.  Coates,  4  Bing. 
34.  Earith  v.  Shroder,  1  Moo. 
&  Malk.  24.  Gomersall  v.  Serle,  2 
Yo.  &  Jer.  5. 

(M  s.  91,  continuing  the  49  Geo.III. 
c.  121,  s.  10. 

(r)  See  the  exceptions  stated  in 
Eden's  B.  L.  354--d74 ;  2  Phill.  Ev. 
319,  7th  edition. 

(iQ  Eden's  B.  L.  362,  2d  edition ; 
2  Phill.  Ev.  317,  6th  edition. 


(e)  Tbe  word  commiman  is  here 
evidently  inserted  by  mistake  for  a$- 
signment,  as  there  is  no  attesting  wit- 
ness to  a  commission,  and  as  a  com- 
mission, as  Mr.  Eden  himself  ob- 
serves, is  proved  by  producing  it 
under  the  great  seal.  See  also  2 
Phill.  Ev.  317,  6tb  edition. 

(/)  Mr.  Eden's  (now  Lord  Henley) 
B.  L.  353,  citing  Orr  v.  Morice,  3 
Brod.  &  B.  139;  and  Pearce  v. 
Hooper,  3  Taunt.  GO ;  5  Tatmt.  89. 
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pend  on  the  courtesy  of  practice.  I  shall  shortly  cite 
the  sections  of  the  act  relating  to  this  point,  and  then 
mention  the  cases  decided  upon  it 

By  the  6  Geo.  IV.  c.  16,  (a)  the  Lord  Chancellor  is 
empowered  to  appoint  a  person  to  enter  of  record  all 
matters  relating  to  commissions ;  and  by  sec.  96,  no 
commission  of  bankrupt,  adjudication  of  bankruptcy, 
or  assignment  of  the  personal  estate  of  the  bankrupt, 
shall  be  received  in  evidence  in  any  court  of  law  or 
equity,  unless  the  same  shall  have  been  first  so  en- 
tered of  record  as  aforesaid  \  and  of  this  entry  a  cer- 
tificate is  to  be  indorsed,  which,  upon  production,  is 
to  be  received  as  evidence  of  the  enrolment.     In  the 
first  case  decided  upon  these  clauses,  {b)  it  was  held 
by    the  late  Chief  Baron   (Alexander)    that    these 
clauses  did  not  render  proof  of  the  execution  of  the 
assignment  to  the  provisional  assignee  unnecessary, 
although  the  assignment  be  entered  of  record.     And 
in  another  case,  decided  about  the  same  time,  (c)  Lord 
Tenterden  expressed  an  opinion  that  the  assignment 
both  to  the  provisional  and  particular  assignees,  must 
be  proved,  notwithstanding  the  clauses  above  referred 
to.     However,  in  a  subsequent  case  (d)  it  was  held, 
that  proof  of  the  execution  of  the  assignment  to  as- 
signees of  bankrupt  enrolled  under  the  new  act,  is 
not  necessary,  unless  notice  of  the  intention  to  dispute 
it  be  given.     And  this  last  seems  to  be  the  correct 
rule>  and  will  probably  be  recognized  as  such  by  suc- 
ceeding judges. 

(fl)  s.  95.  10  n;  and  Chitt  CoUec.  Stat.  110. 

(6)   Gomersall   v.  Serle,  2  Yo.  &  (<0  Tucker  v.  Barrow.  1  Moo.  & 

Jer.  5.  Mai.  137 ;  3  Car.  &  Pay.  85.  S.  C. 

(f)  Hunt  V.  Connor,  2  Yo.  &  Jer.  but  not  S.  P.  7  B.  &  C.  623. 
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It  should  be  observed,  that  in  the  last  edition  of 
Mr.  Phillips's  work  on  Evidence^  (a)  it  is  laid  down, 
without  any  qualification,  that  '*  the  commission 
and  assignment  of  personal  estate,  when  entered  of 
record,  pursuant  to  the  96tfa  section  of  the  new  act, 
prove  themselves ;"  and  the  case  of  Tucker  v.  Barrow, 
and  the  96th  section^  are  cited  for  this  opinion  ;  but 
this  is  incorrect,  as,  according  to  the  case  cited,  if  the 
commission  be  disputed,  the  execution  of  the  assign*- 
ment  must  be  proved. 

The  6  Geo.  IV.  c.  16.  s.  4,  does  not  apply  to  the 
enrolment  of  proceedings  anterior  to  that  act.  (b) 

8.  Discharge  of  Insolvent  Debtors. — Where  the  in- 
solvent act  vests  the  estate  in  the  clerk  of  the  peace, 
in  order  to  prove  the  discharge  of  the  insolvent  debtor 
under  the  act,  the  clerk  of  the  peace  must  be  called, 
and  the  order  of  the  court  of  quarter  sessions  given  in 
evidence ;  (c)  but  when  an  insolvent  debtor  is  dis- 
charged under  an  act  which  vests  his  estate  in  the 
provisional,  assignee,  a  paper  purporting  to  be  a  copy 
of  the  original  discharge^  and  signed  by  the  clerk  of 
the  proper  officer  of  the  court,  with  the  impression  of 
the  seal  affixed  to  it,  is  proper  evidence  to  prove  the 
discharge,  without  producing  the  certificate^  or  proof 
of  its  being  an  examined  or  attested  copy,  (d) 

The  office  copy  of  an  insolvent's  petition,  attested 
by  the  officer  of  the  Insolvent  Debtors'  Court,  is  suffi- 
cient to  prove  an  allegation  that  the  petition  subscribed 
by  the  insolvent  was  duly  filed,  (e) 

(a)  2  Phill.  Ev.  321.  7th edit.  23U 

(b)  Kay  v.  Goodwin,  6  Bing.  576.  (e)  Gould  v.  Hume,  3  Car.  &  Pay. 

(c)  Scott  v.  Clarke,  3  Camp.  236.  625 ;  and  see  Jones  v.  Nicholls,  2 

(d)  Carpenter  v.  White,  3  Moo.  Man.  &  Ry.  12. 
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9.  Enfolment. — ^Tbe  enrolment  of  a  bargain  and  sale 
under  the  27  Hen,  VIII.  c.  16,  is  proved  by  the  en- 
dorsement of  the  fact  by  the  proper  officer,  the  clerk 
of  enrolments,  according  to  the  form  of  the  statute ;  (a) 
and  an  indorsement  of  the  date  of  enrolment  by  the 
same  officer,  is  part  of  the  record  and  conclusive,  as 
to  the  date ;  (Ji)  and  the  same  rule  extends  to  the  date 
of  the  enrolment  of  a  memorial  of  annuity  deeds,  (c) 

If  an  annuity  be  not  enrolled,  the  proof  of  this  fact 
lies  on  the  defendant ;  (d)  and  if  it  be  necessary  to  pro- 
duce evidence  of  the  enrolment,  the  certificate  of  en- 
rolment appearing  upon  the  deed,  indorsed  by  the 
proper  officer,  is  sufficient  evidence  of  its  having  been 
enrolled,  (e) 

An  examined  copy  of  the  enrolment  of  a  bargain 
and  sale  .of  freeholds  pursuant  to  the  statute  27  Hen. 
VIII.  c.  16,  is  as  good  evidence  as  the  examined  copy 
of  the  original  itself;  and  where  the  original  is  lost  or 
destroyed,  a  copy  of  the  enrolment,  signed  by  the  pro- 
per officer  who  has  the  custody  of  the  enrolment,  and 
proved  by  oath  to  be  a  true  copy,  will  have  the  same 
force  and  effect  as  the  original  itself  would  have,  if 
produced.  (/)  But  a  copy  of  the  enrolment  of  a  bar- 
gain and  sale  of  a  chattel  interest,  or  of  any  other 
deed  enrolled  for  safe  custody,  is  not  admissible  in 
evidence,  except  as  against  the  party  acknowledging 
the  deed,  or  persons  claiming  under  him,  and  against 
such  party  and  all  claiming  under  him,  an  examined 


(a)  Kinnersley  v.  Orpe,  Doug.  56.  4  B.  &  A.  67S. 

(b)  The  Kipg  v.  Hopper,  3  Pri.  495.  (e)  Doe  d,  Lewis  v.  Bingham,  4  B. 

(c)  Garrick  v.  Williams,  3  Taunt.  &  A.  672. 

540;  1  Phill.  Ev.  887.  (/)  10  Ann.  c.  18.  s.  3;  14  East, 

(<ODoe  d.  Griffin  v.  M^on,   3  S31;    1  Scho.  &  Lef.  207.    Doed. 

Camp.  7.    Doe  d.  Lewis  v.  Bingham,  Ubell  v.  Kilner,  1  Car.  &  Pay«^289. 
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copy  of  the  enrolment  of  any  deed  is  admissible, 
and  equivalent  to  an  examined  copy  of  the  oricrinal 
deed,  (a) 

The  enrolment  of  a  lease  under  the  statute  2  Geo.IV. 
c.  52,  (&)  which  enacts  that  a  deed  so  enrolled  shall 
be  as  available  at  law,  in  all  respects,  as  if  it  were  en- 
rolled in  his  Majesty's  courts  of  record  at  West- 
minster, or  as  if  a  memorial  of  any  such  deed  had 
been  registered  in  the  register  offices,  is  not  admissi- 
ble as  evidence  of  the  deed,  without  proof  of  the  exe- 
cution, (c) 

Where  a  lease  contained  a  proviso  that  it  should  be 
enrolled  with  the  auditor  of  the  Duchy  of  Lancaster, 
the  certificate  of  the  auditor  on  the  margin  of  the  lease 
was  held  sufficient  evidence  of  the  enrolment,  (d) 

10.  Heirship. — Where  a  title  is  derived  through  an 
heir  at  law,  it  will  not  only  be  necessary  to  prove  that 
the  heir  was  the  legitimate  son,  but  also  the  eldest  son 
of  his  father ;  or  if  the  heir  at  law  be  a  daughter,  it  will* 
be  necessary  to  prove  that  there  was  no  other  child. 
These  facts  will  be  best  proved  by  affidavits  of  persons 
who  are  intimately  acquainted  with  the  family. 

11.  Bachelorhood. — Where,  if  the  vendor  or  mort- 
gagor were  married,  his  wife  would  be  entitled  to  dower, 
evidence  is  usually  required  of  his  being  a  bachelor,  and 
may,  it  would  seem,  be  insisted  on ;  (e)  and  wherever 
in  an  abstract,  the  right  to  dower  would  attach,  a 
similar  inquiry  should  be  made  as  to  the  fact  of  the 
marriage;  and  it  should  be  shown,  if  possible,  that  the 
person  was  not  married  ;  or  if  married,  left  no  widow. 

(a)  1   PhUl.  £v.  464 ;     and   see  dulph,  1  Ry.  &  Moo.  339. 
Combes  v.  Spencer,  2  Vern.  471.  (d)  Kinnersley  v.  Orpe,  Doug.  56, 

(b)  s.  8.  (6)  See  Power  v.  Shiei,  1  BreaU  48; 

(c)  Ann  &  Eliz.  Jenkins  v.  Bid-  ante,  p.  327. 
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If  no  direct  proof  can  be  given  of  this,  the  will  of  the 
person  will  be  collateral  evidence,  if  it  make  no  men- 
tion of  a  wife,  or  if  he  died  intestate,  it  should  be 
shown  to  whom  letters  of  administration  were  granted. 

12.  Identity. — It  will  frequently  be  necessary  not 
only  to  produce  registers  of  the  births,  marriages,  or 
deaths  of  the  persons  mentioned  in  the  abstract,  but 
also  to  prove  their  identity  with  the  persons  men- 
tioned in  those  registers.  In  such  cases,  an  affidavit 
of  the  identity  of  the  party  must  be  made  by  some 
competent  person. 

13.  Payment  of  Money  into  Court. — When  money  is  to 
be  paid  into  court,  and.it  is  incumbent  that  it  should 
be  seen  that  it  has  been  so  applied,  and  there  is  no 
subsequent  order  of  the  court  recognizing  the  payment^ 
the  fact  of  the  payment  should  be  stated  from  an  office 
copy  of  the  Accountant-General's  certificate*  (a) 

14.  Payment  of  Legacies. — ^The  production  of  a  re- 
lease of  a  legacy  is  evidence  of  the  payment  of  debts, 
unless  a  special  proviso  be  inserted  in  the  release  for 
abatement,  in  case  any  future  demand  be  substan- 
tiated. 


III.    OF    THE    MISCELLANEOUS    EVIDENCES    OF 

ABSTRACTS   OF    TITLE. 

1.  Public  books. — ^Where  a  book  is  of  a  public  nature, 
and  admissible  in  evidence,  an  examined  copy  will  be 
equally  admissible.  Thus,  examined  copies  of  entries 
in  the  Bank  books,  (b)  in  the  books  of  the  East  India 
Company,  (c)  in  the  books  of  assessments  made  by 

(a)  1  Prcst  Abs.  190.  SO.    Auriol  v.  Smith,  18  Ves.  198. 

{b)  Marsh  v.  Colnet,  2  £sp.  N.  P.  C.      204,  potty  p.  389 ;  and  Chap.  XXVIII. 
666,  Breton  ti.  Coape,  Peake,  N.  P.  C.         (c)  3  Doug .  573,  n.  (3.) 

C    C 
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the  commissioners  of  land-tax,  (a)  in  the  court  rolls  of 
a  manor,  (b)  will  be  admitted  as  evidence. 

2.  Parliamentary  Surveys. — ^Parliamentary  surveys 
are  deserving  of  great  consideration,  particularly  if 
they  are  executed  with  accuracy,  (c) 

In  ascertaining  the  meaning  and  effect  of  a  chai'ter, 
contemporaneous  documents,  proceedings  in  causes 
relating  to  it,  and  parol  testimony,  may  be  reswted  to 
in  order  to  explain  its  construction^  but  not  to  contra- 
dict it.  (d) 

A  document  from  the  Exchequer,  purporting  to  be 
an  extent  of  crown  lands,  and  pursuing  the  directions 
of  the  4  Ed.  I.  stat.  1,  may  be  given  in  evidence  with- 
out producing  the  commission,  (e) 

3.  TeiTiers. — Terriers  are  of  two  kinds,  temporal 
and  ecclesiastical.  The  former  are  evidence  of  mano- 
rial tenures  or  boundaries ;  (/)  the  latter  are  evi« 
dence  of  the  possessions  of  a  church  in  questiona  of 
tithes^  (jg)  But  an  ecclesiastical  terrier  must  be  pro- 
duced from  the  proper  custody ;  (h)  for  the  character 
and  authenticity  of  terriers,  and  similar  documents, 
depend  in  a  great  degree  on  the  place  or  custody  in 
which  they  have  been  kept.  They  should  be  produced 


(a)  Rex  V.  King  &  others,  S  T.  R. 
S34.    See  pott^  p.  389. 

(6)  Tuckey  w.  Flower,  Comb.  137- 
Rex  t>.  Haines,  ib.  337.  Doe  d. 
Churchwardens  of  Croydon  v.  Cook, 
5Esp.N.  P.  C.  281. 

(c)  Attorney-General  v,  Hotham, 
l^rn.  909.  But  see  Atkins  v.  Drake, 
M'ClelK  &  Yo.  S13.>  where  it  is  laid 
down  that  evidence  afforded  by  eccle- 
siastical and  parliamentary  surveys, 
eitfier  for  or  against  a  modus^  ia  enti* 
tied  to  very  little  weight 


(d)  The  Governors  of  the  Free 
School  at  Luton  v.  Scarlett  and 
Smith,  2  Yo.  &  Jer.  330. 

(e)  Rowev.BrentoDySMan;&Ry. 
164. 

(/)  Gilb.  Ev.  69 ;  1  PhiU.  Ev. 
419 ;  Bull.  N.  P.  248. 

(g)  5  Pri.  380.  383 ;  1  Phill.  Ev. 
419. 

(A)  1  Phill.  Ev.  419;  and  Miller 
V.  Forster,  2  Anst.  367 ;  aod  see  ih. 
386^ 
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from  the  proper  depository,  tnd  if  they  have  been  re* 
golariy  presenred,  it  will  not  be  necessary  to  prove  that 
U^y  are  genume.  (a) 

Terriers  are  not  documents  of  such  conclasire 
authority  as  to  exclude  all  other  evidence,  but  are  to 
be  construed  and  explained  by  the  usage  proved  re- 
specting the  subject  matter  to  which  they  refer,  (b} 

4.  Pedigrees. — Pedigrees  made  at  a  former  period 
in  the  absence  of  other  evidence,  will  prove  the  facts 
mentioned  in  them,  (c)  Pedigrees  are,  however,  gene- 
rally proved  by  the  proper  certificates  of  the  births, 
marriages,  and  burials  of  the  persons  mentioned  in 
them ;  but  in  default  of  these,  there  are  other  modes 
of  proving  them.  Thus,  the  ancient  books  of  the  Herald's 
Office,  and  their  visitation  books  of  counties,  will  be 
admitted  as  evidence  of  a  pedigree,  (d) 

Descents  in  pedigrees  are  also  frequently  proved  by 
certificates  of  marriage,  entries  in  family  bibles,  en- 
gravings on  tomb-stones,  or  other  similar  evidence,  or 
by  the  affidavits  of  persons  long  acquainted  with  the 
femily.  (0  So  also  a  verdict,  or  a  statement  in  a 
bill  in  Chancery  will  be  admissible  to  prove  a  pedi- 
gree. (/) 

Witnesses  cannot  be  brought  on  a  question  of  pedi- 
gree to  prove  the  declarations  of  a  relative  whose  de- 


(a)  1  Phill.  Ev.  479.  Swinnerton 
V.  Marquis  of  Stafford,  S  Taunt.  91. 
Bullen  V.  Micbd,  2  Pri.  413.  Mer- 
cer's Company  of  Shrewsbury  v. 
Hart,  1  Car.  N.  P.  C.  113. 

(6)  Atkins  v.  Drake,  1  M<ClelI.  & 
Yo.S13.    Davis  v.  Moselj,  13  Pri. 

433. 

(c)  Cowp.  494;  10 East,  ISO.  Berk- 


ley Peerage  case,  4  Camp.  401;  11 
East,  504.    Ante,  p.  200. 

(d)  King  d,  Ld.  Tbanet  v.  Foster, 
Jon.  224.  Pitton  v.  Walter,  1  Str. 
161.  Matthews  v.  Port,  Comb.  63. 
Attorney  General  v.  Monckton,  L.  C. 
H.  T.  1831. 

(e)  Bull.  N.  P.  233. 

(/)  Taylor  v.  Cole,  7  T.  R.  3  n.  1. 

c  c2 
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position  is  read,  (a)  And  in  a  late  case,  it  has  been 
held  that  the  declarations  of  deceased  servants  and 
acquaintances,  however  intimate,  are  not  admissible 
in  evidence  in  questions  of  pedigree.  Such  decla- 
ration must  be  made  by  relations  or  members  of  the 
family,  (b)  However,  it  has  been  held  that  the  evi- 
dence of  a  witness  was  admissible  as  to  what  he  had 
heard  a  deceased  physician  say  as  to  declarations  made 
by  another  person  who  was  also  dead,  in  proof  of  a 
pedigree,  (c)  And  the  declarations  of  the  husband  or 
wife  of  one  of  the  family  are  admissible  for  this  pur- 
pose, though  he  or  she  may  not  otherwise  be  related  to 
the  family,  {d)  And  declarations  by  deceased  relatives 
as  to  particular  events  happening  in  a  family  are 
clearly  admissible,  if  they  are  uninterested,  and  before 
disputes  have  arisen,  (e)  But  mere  tradition  and  cur- 
rent opinion  are  never  admissible.  (/) 

6.  Family  Documents. — Memoranda  in  old  family 
bibles,  old  histories  and  wills,  and  other  family  docu- 
ments, will  also  be  admitted  as  evidence  of  the  facts 
they  record,  (g)  So  also  inscriptions  on  tomb-stones 
and  engravings  on  rings,  in  default  of  better  evidence, 
will  be  admissible.  (K) 


(a)  Gordon  v.  Gordon,  dSwanst 
465. 

(5)  Johnson  v.  Lawson,  9  Moo. 
183.  S.  C. ;  3  Bing.  86.  See  also  13 
Ves.514. 

(c)  9  Moo.  187.n. 

{d)  Vowles  V,  Youngy  13  Ves.  140. 
Doe  d,  Northey  v.  Harvey,  1  Ry.  & 
Moo.  S97.  Fatter  v.  Randall,  9  Mo. 
&  Pay.  20. 

(r)  Cowp.  •»94 ;  10  East,  lao ;   13 


Ves.  147.  514.  Doe  v.  Griffin,  15 
East.  993.  Ed^yards  v.  Harvey,  Coop. 
C.  C.  39 ;  4  Camp.  41.  Poit^  p.  399. 

(/)  13  Ves.  147. 

(g)'Cowp.  694:  10  East,  180. 
Berkeley  Peerage  case,  4  Camp.  401. 
Herbert  v.  Tuckal,  T.  Raym.  84.  Doe 
d,  Johnson  v.  Earl  of  Pembroke,  11 
East,  504. 

(A)  Cowp.  594;  10  East,  190;  13 
Ves.  144. 514. 
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6.  Bishop's  Registers. — A  bishop's  register  is  evi- 
dence of  the  facts  stated  in  it.  (a)  It  is  the  proper 
place  of  custody  for  the  sequestrator's  receipts,  ac- 
countSy&c,  with  reference  to  their  admissibility  as  legal 
evidence  in  questions  of  disputed  rights  to  tithes,  {by 

7.  Entties. — Entries  made  in  the  books  of  a  corpo- 
ration  are  evidence  of  the  truth  of  the  matters  there 
stated ;  (c)  as  are  also  entries  in  the  books  of  the  Bank 
of  England  and  of  the  East  India  Company,  (d) 

An  attorney's  entries  of  charges  for  preparing  and 
attending  the  execution  of  a  deed,  and  of  their  having 
been  paid,  have  been  admitted  as  evidence  of  the  exe- 
cution of  the  deed,  (e) 

Entries  vi^ill  prove  themselves,  after  thirty  years  have 
elapsed,  as  receipts  (/)  and  entries  in  the  books  of  a 
steward  of  a  manor.  (^) 

Sworn  copies  of  land-tax  assessments,  although 
entitled  to  considerable  weight  in  private  transactions, 
are  not  direct  evidence  in  a  court  of  justice,  of  pos- 
session. (A) 

8.  Maps. — Maps  and  plans  of  estates  made  a  long 
time  back^  are,  in  the  absence  of  other  evidence,  enti- 
tled to  considerable  credit  when  the  possession  has 
been  conformable  to  them,  (i) 


(«)  Arnold   v.    Bp.  of  Bath  and 
Wells,  5Bing.dl6. 
(h)  Pulley  V.  Hilton,  12  Pri.  625. 

(c)  Brakes  v.  Mayor  of  London,  1 
Stra.397. 

(d)  Bretton  v,  Coape,  Peake,  N.  P. 
C.  SO.  Lynch  v.  Clarke,  3  Salk.  154* 
And  see  Rex  v.  Gwin,  1  Stra.  401 ; 
and  ante,  p.  885. 

.  (c)  Warren   v.    Lord    GreenvDle^ 
Stra  1129;  and  see  ante,  p.  357. 


(J)  Fry  V.  Wood,  Sel.  N.  P.  535  n. 

(g)  Wynne  v,  Tyrwhit,  4  B.  &  A. 
376.  And  see  Rex  v,  Ryton,  5  T.  R. 
259.  Rex  V.  Netherthong,  2  Mau.  & 
Sel.  337.  Rex  v.  Catesby,  2  B.  &  C. 
814. 

(A)  Ongley  v.  Chambers,  1  Bing. 
483.     Ante,  p.  386. 

(i)  Yates  v,  Harris,  cit.  Gilb.  £v. 
78.  Bridgeman  v,  Jennings,  1  Lord 
Raym.  734. 
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a  ilwwrA.— -Ah  award  regularly  made  by  an  arbi- 
trator, to  whom  matters  in  diflference  are  referred,  is 
conclusive  on  the  parties  to  the  reference  upon  all 
that  is  so  submitted  to  him.  (a)  The  submission 
of  all  the  parties  to  the  award  must  be  regularly 

prored.  (A) 

Where  the  award  is  under  an  act  of  parliament,  the 
act  ought  to  be  produced  for  the  purpose  of  showing 
the  authority  of  the  commissioners^  and  that  the  award 
is  conformable  with  the  statute ;  and  proof  that  the 
directions  of  the  act  have  been  complied  with  must  be 

given,  (c) 

10,  Certificates.— In  producing  a  certificate  from  an 
incorporated  society,  it  will  in  general  be  necessary  to 
prove  that  the  seal  affixed  to  it  is  the  genuine  seal  of 
the  society,  (d) 


IV.  J)F     SECONDARY     EVIDENCE     IN     SUPPORT     OF 

ABSTRACTS    OF    TITLE. 

If  the  documents  relating  to  the  title  are  lost  or 
destroyed,  and  this  can  be  satisfactorily  proved,  se- 
condary evidence  of  them  will  be  admissible.  This 
secojidary  evidence  we  shall  now  consider  in  detail. 

1.  Copies,  Drafts^  and  Abstracts. — When  a  deed  or 
will  has  been  lost,  and  diligent  search  is  proved  to  have 
been  made  in  the  proper  places  of  the  proper  per- 


(a)  See  Doe  d.  Morris  v.  Rosser,  3  anle^  p.  860,  S71. 

East,  15 ;  1  Phill,  £v.  380,  (d)  Chaswick  v.  Busmof,  iHy.h 

(6)  Antram  v.  Chase,  15  EastySOO.  Moo,  306,    See  further  as  to  this, 

(c)  See  1  Phill.  £v.  40Q;  and  see  Woolrych  on  Certificates. 
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sons,  (a)  and  the  subsequent  enjoyment  has  been 
consistent  with  its  alleged  contents,  a  counter'- 
part,  (b)  an  ancient  copy,  (c)  and  d  fortiori^  an  old 
attested  copy,  (d)  of  a  copy  enrolled  for  safe 
custody,  (c)  an  ancient  copy  of  an  admittance  to 
a  copyhold,  whether  or  not  signed  by  the  stew** 
ard,  (/)  the  rough  draft  of  a  release,  especially  if  the 
original  bargain  and  sail  for  a  year  be  forthcoming,  {g) 
the  draft  of  a  copyholder's  admittance,  (h)  the  steward's 
book,  fSOQtaining  minutes  of  the  surrender  and  admits 
tance,  (i)  an  old  abstract,  (Jc)  particularly  wh^n  it 
appears  to  have  been  perused  by  professional  persons^ 
and  that  objections  to  the  title  hare  been  made  and 
answered^  (/)  will  all  be  admitted  as  evidence  of  its 
contents ;  {m)  nor  will  the  force  of  such  evidence  be 
destroyed  by  the  fact  that  au  unexecuted  engrossment 
of  the  deed  in  question  has  been  discovered ;  (n)  as 
the  engrossment  might  have  been  lost  of  mislaid  by 
accident ;  and  in  default  of  such  testimony,  parol  evi-» 


(a)  See  2  Ves.  90.  As  to  what  will 
be  held  to  be  reasonable  diligence  in 
such  a  case,  see  Eex  v.  East  Farleigh, 
6  Dow.  &  Ry.  147.  Macdougal  v. 
Hogarth,  3  Bli.  41.  Bligh  v.  Wel- 
ksley,  1  Car.  &  Pay.  400.  The  deg!^ 
of  cUIigence  to  be  used  in  searching 
for  a  deed  must  depend  on  the  im- 
portance of  the  deed,  and  the  particu- 
lar circumstances  of  each  case.  Gully 
V,  Bishop  of  Exeter,  4  Bing.  290 ;  and 
see  Lorton  v.  Gore,  1  Dow.  N.  S.  190. 
Rex  o.  Inhabitants  of  St^rbridge,  8 
B«  a  C.  96 ;  3  Man.  &  Ry.  4S. 

(6)  Anon,  d  Mod.  235;  1  Lev. 
25. 

(c)  Lady  Griffin  v.  Boynton,  Nels. 
82.  Medlicot  v.  Joyner,  1  Mod.  4;  2 
AtJc.  72. 


(<f)  Harvey  v.  Philips,  2  Atk.  541. 

(«)  H— t's  case,  1 1  Mod.  lt)9. 
Combes  v.  Speiicer,  2  Vern.  471. 

(/)  Dean  of  Ely  v.  Stewart,  2  Atk. 
44. 

{g)  WhitfieM  V.  Fauseset,  1  V«#. 
389.  Ward  v.  Oamons,  17  Ves. 
184. 

(A)  Anon.  1  Lord  llayra,  735. 

(i)  Doe  1^.  Hall,  16  East.  206.  !>[>« 
d.  Calloway,  6  B.  &  C.  484 ;  and 
antty  p.  365. 

(fe)  Bull,  N.  P. 

(f)  Ward   V.   Oaraons,    17   V«t« 

134. 
(m)  See  Matt,  on  Pres.  197. 
(n)  Skipwith  0.  Shirley,  11  Ves. 

64. 
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dence  will  sometimes  be  admissible,  (a)  particularly 
where  there  has  been  a  wilful  destruction  of  the  in- 
strument by  the  opposite  party,  (b) 

In  certain  cases  copies  of  documents  are  suffi- 
cient evidence  of  them,  without  producing  the  origi- 
nals. Thus  by  the  3d  and  4th  Ed.  VI.  c.  4,  (c) 
patentees  and  persons  claiming  under  them  may  make 
title  in  pleadings  by  showing  forth  an  exemplification 
of  the  eorolment  of  the  letters  patent,  as  if  the  letters 
patent  themselves  were  pleaded  and  shown  forth.  By 
the  10th  Anne^  c.  8,  (d)  it  is  provided,  that  where  the 
original  is  wanting,  the  party  pleading  may  show  forth 
and  produce  a  copy  of  the  enrolment;  and  such  copy, 
examined  with  the  enrolment,  and  signed  by  the 
proper  officer,  and  proved  upon  oath  to  be  a  true 
copy,  shall  be  of  the  same  force  and  effect  as  the  in- 
denture of  bargain  and  sale  would  be,  if  produced,  (e) 
By  the  8  Geo.  II.  c.  6,  (/)  all  persons  having  or 
claiming  title  to  any  lands,  &c.  in  the  North  Riding 
of  Yorkshire,  may  register  at  full  length  all  deeds, 
writings,  wills,  and  conveyances,  under  which  such 
title  shall  be  claimed  ;  and  all  copies  of  such  enrol- 
ments of  such  deeds,  &c.,  signed  by  the  registrar  or 
his  deputy,  shall  be  good  evidence  of  such  deeds,  &c. 
destroyed  by  fire  or  other  accident.  And  by  the  7th 
Geo.  IV.  c.  57,  petitions,  schedules,  assignments,  and 
other  proceedings  respecting  insolvent  debtors,    are 


(a)  10  Co.  92  b.    Villiers  v,  Vil-  Mod.  4.    Rex  v.  Sir  T.  Culpepper, 

liers,  3  Atk.  71 ;  and  see  Waller  v.  Skin.  673.  Robinson  v.  Davis,  1  Stra. 

Horsface,  1  Camp.  501.  526. 

(6)  Gart&ide  v.  Ratdiffe,  1   Cha.  (c)  Explained  by  13  Eliz.  c.  6. 

Ca.  292.    Delany  v.  Tenisoh,  3  B.  P.  (</)  s.  3. 

C.  659.   Dalston  v.  Coatsworth,  1  P.  (e)  See  ante,  p.  60. 

Wms.  731.    Medlicot  v.  Joyner,  1  (J')  s.  22. 
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proved  by  copies  purporting  to  be  signed  by  the 
proper  officer,  and  under  the  seal  of  the  court.  So, 
also,  copies  of  court-rolls  and  chirographs  of  fines,  as 
we  have  seen,  are  legal  evidence. 

Copies  also  which  are  examined  with  the  originals, 
and  which  are  sworn  to  be  true  copies,  are  admissible 
in  many  cases,  although  there  be  no  proper  officer  ap- 
pointed to  make  them,  if  the  removal  of  the  original 
would  be  attended  with  difficulty  or. danger.  Thus 
copies  of  the  journals  of  the  houses  of  parliament,  (a) 
or  of  the  tc^nsfer  books  of  the  East  India  or  other 
public  Company,  will  be  admitted  as  evidence,  if  the 
originals  are  admissible.  (6) 

2.  £x/rtfcfo.— Extracts  from  documents  of  a  doubt- 
ful character  cannot  be  received  as  evidence.  The 
original  must  be  produced,  that  the  cour4;  may  judge 
by  inspection  of  the  admissibility  even*  of  the  docu- 
ment itself,  (c) 

3.  Recitals. — In  modern  transactions  recitals  are 
not  to  be  relied  on,  except .  so  far  as  they  are  evidence 
in  themselves  by  way  of  estoppel :  but  so  far  as  they 
state  other  independent  evidence^  as  letters  of  ad- 
ministration, probate,  and  deeds,  between  third  par- 
ties, &c.,  the  letters  of  administration,  deeds,  &c.  must 
themselves  be  produced,  (d) 

But  recitals  of  births,  survivorships,  &c.  in  old 
deeds,  are  very  frequently  admitted  in  evidence,  par- 
ticularly where  the  transaction  is  not  very  impor- 
tant, and  the  expense  of  furnishing  the  best  evidence 
would  be  considerable ;  and  it  may  be  said  to  be  the 

(a)  Jones  v.  Randal,  Cowp.  17.  v.  Clarke,  3  Salk.  134.    Ante,  p.  385. 

Blrt  V.  Barton,  Doug.  166.    Rex  v.  389. 

Lord  Gordon,  Doug.  569.  (c)  WooUey  v.Broomhill,  13  Pri.  500. 

{b)  Rex  v.  Gordon,  tfd'np.  Lyncbe  (cO  3  Prest.  Abs.  230. 


394 


EVIDENCE    NECESSARY    TO    SUPPORT 


constant  practice  of  conveyancers^  on  the  examination 
of  titles,  to  receive  as  evidence  recitals  of  thirty  or 
forty  years  back,  if  the  possession  has  been  according 
to  them,  and  there  are  corroborative  instances 
strengthening  the  presumption  that  the  facts  were 
according  to  such  recitals,  (^r)  And  if  the  deeds 
themselves  are  destroyed,  recitals  of  them  in  othet 
deeds  will  be  admitted  as  evidence,  (b)  And  as  to  a 
particular  fact,  they  will  operate  by  estoppel,  titU 
though  they  will  not  have  this  operation  as  to  a  gene-* 
ral  statement*  (c)  In  a  late  case,  (d)  where  a  vendM 
insisted  that  he  was  not  bound  to  establish  by  extrin* 
sic  testimony  the  truth  of  recitals  in  deeds  of  179S, 
Lord  Gifford,  M.  R.  was  of  opinion  that  these  recitals, 
whatever  effect  they  might  have  between  the  parties 
to  the  deeds,  could  not,  as  against  third  persons,  be 
any  evidence  of  the  facts  recited  in  them.  If  evi« 
dence  had  been  given  that  possession  had  followed 
and  accompanied  the  matters  therein  recUed,  that  en- 
joyment would  have  been  a  strong  circumstance  to 
prove  that  the  facts  actually  were  as  they  were 
stated ;  but  there  was  not  the  slightest  proof  of  any 
possession  from  1737  to  1793  in  those  through  whom 
the  title  was  traced,  (e)  And  where  the  rights  of 
creditors  are  concerned,  recitals  in  a  deed  of  179S 
will  be  held  to  be  no  evidence.  (/) 


(a)  Dundas  a,  Dutens,  1  Ves.  juu. 
196.    Cordwell  v,   Mackrill/  Amb. 

{h)  Ford  V.  Gray,  1  Salk.  ^85. 
Ador.  12  Vin.  Ab.  223.  pi.  15;  Comb. 
341;  6  Moo.  44.  Marchioness  of 
Annandale  v.  Harris^  3  P.W.432; 
Cowp.  5Q5.  Skipwith  v,  Shirley^  11 
Ves.  64. 


(c)  Shelley  v.  Wright,  WUles,  9. 
Uees  o.  Uoyd,  Wightw.  123.  Holmes 
V.  Ailsbie,  1  Madd.  951. 

(d)  iPoot  V.  CUrke^  i  Russ.  601. 

(e)  See  also  Prosser  v.  Watts^  6 
Madd.  59,  cited  ante,  p.  66. 

(/)  Battersbee  v,  Farringdon,  1 
Swanst.  106. 
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Although  letters  patent  under  the  great  seal  are 
of  the  highest  authenticity,  (a)  yet  recitals,  in  such 
letters,  of  facts  which  will  admit  of  higher  proof,  will 
not  be  admitted  in  evidence,  unless  the  grant  be 
founded  upon  such  recital,  as  the  consideration  for  the 
grant,  (b) 


(a)  d  Inst  173.  Page's  case,  5  Co.  see  Cragg  v.  Duke  of  Norfolk,  t  Lev. 
53.    Gilb.  Ev.  14.  108.    And  as  to  recitals  in  a  justice*s 

(b)  S  Roll.  Ab.  678.  781.    Mon-  order,  see  Rex  y.  Gilkes,  8  B.  &  C. 
tague  V.  Preston,  2  Vent.  170.    And  439. 


CHAPTER  XXllI. 


OF  THE  ADMISSIBILITY  OF   PAROL  EVIDENCE  ON  THE 
EXAMINATION  OF  ABSTRACTS  OF  TITLE. 


The  principal  rules  as  to  the  admissibility  of  parol 
evidence  to  vary  or  explain  written  instruments^  have 
been  fully  discussed  in  two  recent  and  popular 
works,  (a) 

They  are  shortly  as  follow.  That  parol  evidence  is 
admissible  to  supply  an  independent  fact,  which  tends 
to  support  a  deed,  (b)  That  it  will  be  admissible  on 
behalf  of  a  defendant,  entirely  to  discharge  a  parol,  or 
even  a  written  agreement ;  but  it  is  doubtful  whether 
such  evidence  will  not  be  admissible  on  behalf  of  a 
plaintiff,  (c)  That  a  latent  ambiguity,  or  that  which 
does  not  arise  on  the  face  of  the  agreement^  may  be  ex- 


Co)  Sug.   V.  &   p.  124—161,  8th  549—55.  553. 

edition ;  1  Phill.  Ev.  581—578,  7th  (c)  Sug.   V.  &  P.    137—143  ;    1 

edition .  Phill.  Ev.  563—566. 

(b)  Sug.  V.  &  P.  124;  1  Phill.  Ev. 
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plained  by  parol  evidence,  (fl)    That  if  an  instrument 
be  drawn  up  contrary  to  the  intentions  of  the  parties, 
and  this  arises  from  fraud  or  mistake,  and  the  circum-- 
stances  be  clearly  proved,  a  court  of  equity  will  grant 
relief,  and  will  admit  parol  evidence  for  that  purpose, 
even  on  behalf  of  a  plaintiff,  but  it  will  still  receive  it 
with  great  hesitation ;  (b)   however  where  the  parol 
evidence  is  corroborated  by  other  evidence,  the  diffi- 
culty will  be  considerably  lessened,  (c)     That  if  a  set- 
tlement be   made  contrary  to  the   intention  of  th€i 
parties,  merely  to  prevent  a  forfeiture,  parol  evidencd 
is  admissible  to  prove  the  real  intent  of  the  parties,  (d) 
That  it  is  admissible  to  prove  a  resulting  trusty  or  td 
rebut  a  resulting  trust,  or  any  equitable   presump- 
tion, (e)    That  it  will  be  admissible  to  explain  the 
language  of  ancient  charters  and  grants.  (/)    That 
it  is  admissible  in  certain  cases  to  control  the  indefi- 
nite terms  of  a  power,  (g)     That  where   a  devise 
refers  to  some  extrinsic  fact  by  way  of  description-, 
parol  evidence  will  be  admissible  to  ascertain  what  is 
included  in  the  description.  (A)    That  the  delivery  of 
a  deed  may  be  proved  by  parol  evidence  at  a  differ^ilt 
time  from  what  it  appears  to  have  been  done,  (t) 
That  proof  of  a  customary  right  not  expressed  in  the 
deed  may  sometimes  be  proved  by  parol  evidence,  (k) 
That  proof  of  collateral  facts  will    be   admitted  to 
show  the  intention  of  the  parties.  (/) 

(«)  Sug.  V.  &  P.  143;  1  Phill  Ev.  (/)  1  Phill.  Ev.  540— MS;  Sug. 

531 — 538.  V.  &  P.  148. 

(6)    Sug.    V.    &    P.    149—15?,  (jg)  1  Phill.  Ev.  545. 

158—162.  (A)  1  Phill.  Ev.  546. 

(c)  Sug.  V.  &  P.  152—157.    And  (i)  1  Phill.  Ev.  553. 

see  1  PhiU.  Ev.  561—553.  570—578.  (At)  1  Phill.  Ev.  553,  554. 

(</)  Sug.  V.  &  P.  157.  (0  1  Phill.  Ev.  562,  563. 

(e)  Sug.  V.  &  P.  625—698. 
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That  it  is  inadmissible,  as  well  before  as  rinee  tiie 
Statute  of  Frauds,  to  annul  and  substantially  vary  a 
written  instrument,  or  to  correct  printed  conditions 
of  sale,  (a)  That  what  would  be  inadmissible  in 
a  court  of  law  is  also  inadmissible  in  a  court  of 
equity,  (b)  except  where  a  defendant  resists  a  spe- 
cific performance  of  an  agreement,  when  it  is  compe- 
tent for  him  to  show  that  by  fraud,  surprise,  or  mis- 
take, the  written  contract  does  not  contain  the  real 
terms,  (c)  That  it  is  inadmissible  to  prove  even  col- 
lateral matters,  which  are  of  the  essence  of  the  agree-> 
ment,  as  the  payment  of  taxes,  &c.  (tf)  That  a 
patent  ambiguity,  or  that  which  appears  on  the  face  of 
the  instrument,  cannot  be  explained  by  parol  evi- 
dence, (e)  That  it  is  inadmissible  to  restrain  the 
legal  operation  of  general  words  in  an  instrument, 
except  in  a  court  of  equity,  where  a  clear  case  of 
mistake  is  established.  (/)  That  it  is  inadmissible 
to  prove  that  a  provision  was  meant  to  be  inserted  in 
a  deed,  but  was  not  inserted  from  a  mistaken  notion 
of  its  being  illegal. .  (g)  That  it  is  inadmissible,  erea 
if  fraud  or  mistake  be  proved,  against  a  bond  Jidt  pur- 
chaser without  notice.  (//)  That  it  is  inadmissible  to 
prove  the  contents  of  an  unstamped  instrument  which 
requires  a  stamp,  although  such  an  instrument  was 
wilfully  destroyed  by  the  parties,  (i)  That  it  is  in- 
admissible to  vary  the  time  of  holding  in  a  Tease.  (V) 

(«)  Si^.   V.  &  p.  I95--147 ;  1      Phill.  Er.  638—540. 

Pbill.  Ev.  548.  559.  {/)  Sug.  V.  &  P.  146. 

(6)  Sug.  V.  h.  P.  l«r,  l«e ;  1  Phai.  fe)   Sag.  V.  &  P.   I5r— 15^;    1 

Ev.  567.  Piull.  Ev.  547. 

(c)    Sug.  V.   &  P.  128^134;  1          (*)  Sug.  V.  &  P.  161. 

PhUl.  Ev.  56&-570.  (»)  1  PhiH.  Ev.  504. 

id)  Sug.  V.fc  P.  134—157.  (*)  1  PhiH.  Ev.  554;  9  PhUI.  Ev. 

(e)   Siig.  V.   &   P.  144—146;  1      «7«. 
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It  was  thought  necessary  to  mention  these  rules :  full 
and  numerous  examples  of  them  may  be  found  in  the 
works  referred  to.  It  will  be  only  proper  in  this 
chapter  to  notice  some  recent  cases  on  the  point, 
which  have  either  been  simply  referred  to,  or  have 
remained  unmentioned  by  them. 

A  grant  of  an  annuity  to  the  grantor's  sister^  thofigh 
expressed  to  be  made  on  account  of  natural  love  and 
affection,  may  be  proved  to  have  been  nmde  in  con* 
sideration  of  her  marriage,  so  that  she  may  rank  as  a 
specialty  creditor  of  the  grantor,  (a) 

Parol  evidence  will  be  admissible  to  explain  a 
latent  ambiguity  in  the  description  of  parcels  in  a 
deed ;  (b)  but  parol  evidence  of  a  void  instrument  is 
not  admissible,  (c) 

It  seems  doubtful  whether,  after  the  death  of  bus** 
band  and  wife,  the  declarations  of  the  wife  are  ad- 
missible as  evidence  to  show  that  the  husband  was 
not  tenant  in  fee  of  lands  of  which  he  had  seisin,  and 
that  upon  a  certain  event  they  were  to  go  over  to 
another  branch  of  the  family ;  (d)  but  the  declarations 
of  a  deceased  occupier  of  land  are  evidence  of  title  to 
show  who  held  it.  (e) 

'  In  an  ecclesiastical  courts  if  an  ambiguity  appear 
on  the  face  of  a  paper,  parol  evidence  will  be  admitted 
to  remove  that  ambiguity.  (/) 

Declarations  of  a  testator  in  subversion  of  a  will 
are  not  admissible  in  evidence,  although  both  parties 


(a)  Tanner  v.  Bync,  1  Sim.  160.  of  Holy  Trinity,  7  B.  &  C.  611. 
And  see  Vol.  I.  pp.  31.  84.  (d)  Barker  v.    Ray,  3  Russ.  63. 

(h)  Beaumont  v.  Field,  1  B.  fc  A.  Ante^  p.  388. 
247.  Ante,  p.  330.  (f)  Doe  d,  Ma^ibanks  v.  Green, 

(c)  Bex  «.  Caatle  Mortoo,  3  B.  &  Oow.N.  P.  C.  897. 
A.  58&  And  9db  Rex  «« Inhabitaats         (/)  Draper  v.  Hitch,  1  Hag.  677. 
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claim  under  him,  and  though  they  are  offered  with  a 
view  to  show  the  manner  in  which  the  will  was  ex* 
ecu  ted.  (a) 

In  Still  V.  Hoste,  (A)  P.  S.  had  two  daughters, 
named  Selina  and  Mary  Ann,  and  a  legacy  was  be- 
queathed to  Sophia  S.,  'daughter  of  P.  S.  There 
was  evidence  to  show  that  Selina  was  the  person 
meant ;  but  the  other  daughter  being  an  infant,  a  re- 
ference was  directed  to  the  Master,  to  inquire  who 
was  the  legatee  intended  by  the  description  in  the 
will.  Where  a  legacy  was  left  to  testator's  namesake, 
Thomas,  the  second  son  of  his  brother  John,  John 
had  no  son  named  Thomas,  but  his  second  son  was 
named  William,  who  was  held  entitled,  (c) 

Where  a  bill  was  filed  for  a  specific  performance 
of  an  agreement  by  several  persons,  to  enter  into 
several  bonds  for  fifteen  hundred  pounds,  parol  evi- 
dence was  permitted  to  be  read,  to  show  that  the 
agreement  was  to  give  a  joint  bond  for  fifteen  hundred 
pounds,  and  not  separate  bonds  to  that  amount,  (d) 

A  tenant  for  life  of  an  estate  settled  in  strict  set- 
tlement^ bought  up  some  charges  on  the  estate,  and 
had  them  assigned  to  a  trustee ;  he  then  purchased 
the  ultimate  remainder,  and  had  it  conveyed  to  him^ 
subject  to  the  subsisting  charges  ;  he  then  devised  the 
estate  subject  to  the  charges  that  might  be  thereon  at 
his  decease :  the  intermediate  remainders  fistiled  at  his 
deaths  and  parol  evidence  was  held  to  be  admissible 
to  prove  that  the  testator  so  intended,  (e) 


(a)  Provis  v.  Bead,  5  Bing.  435.  (d).  Lord  W.  Gordon  «.  Muquis  of 

{b)  6  Madd.  IWL  Hertford,  S  Madd.  1C6. 

(c)  Stockdale  v.  Bushby,  Cooper.  (e)  Astley  «.  MiUes,  1  Sim.  998. 

C.  C.  S129.  And  see  Nod  v.  Nod,  19  Pri.  S17. 
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Where  an  agreement  expressly  refers  to  a  plan,  as 
an  existing  document,  forming  a  term  in  the  contract, 
parol  evidence  is  admissible  for  the  purpose  of  iden- 
tifying the  plan ;  but  unless  the  evidence  of  identity 
be  clear- and  satisfactory,  a  specific  performance  of 
such  an  agreement  will  be  refused,  (a) 

But  parol  evidence  is  not  admissible  to  control  a 
disposition  which  is  accurately  expressed,  and  on 
which  no  ambiguity  arises,  however  inconsistent  such 
a  disposition  may  be  with  the  testator's  property :  (b) 
and  if  a  blank  be  left  in  a  will,  no  averment  will  be 
admitted  to  supply  the  defect,  (c)  But  the  omission  of 
a  Christian  name,  or  the  insertion  of  a.  wrong  one, 
may  be  supplied  or  explained  by  parol  evidence ;  (d) 
or  if  both  the  Christian  and  surname  are  mistaken, 
yet  if  it  can  be  ascertained  by  parol  evidence  who  was 
intended,  it  will  be  admissible,  (e) 

In  an  old  case,  (/)  parol  evidence  was  admitted  to 
prove  that  a  testator  executed  a  deed  of  feoffment  on 
the  express  understanding,  that  if  he  died  before  it 
was  perfected  by  livery  of  seisin,  it  should  not  revoke 
his  will ;  but  this  case  may  now  be  considered  to  be 
overruled  by  the  subsequent  case  of  Cave  v.  Hoi- 
ford,  {g)  where  parol  evidence  of  an  intention  not  to 
revoke  was  rejected. 


(a)  Hodges  v.  Hon&ll,  1  Russ.  & 
Mjl.  lia.     . 

(6)  Fonnereau  v.  Poyntz,    1  B.  C. 
C.  47S.    Per  Bayley,  J.,  Smith  v, 
Jersey,  3  Brod.  &  B.  553. 

(c)  Hunt  V.  Hort,  3  B.  C.  C.  811. 
Baylis  v.  Attorn^  General,  8  Atk. 
339. 

{d)  Abbott  v.  Massie,  3  Ves.  148. 
Pr'ior  V.  Page,  4  Ves.  680.  Stockdale 
V.  Bushfoj,  19  Ves.  381.    Parsons  v. 


Parsons,  1  Ves.  ^GG,    See  ante, 

(e)  Beaumont  v.  Fell,  3  P.  Wms. 
141.  And  see  Standen  v.  Standen»  3 
Ves.jun.589.  Careless  v.  Careless,  19 
Ves.  601.  Hampshire  v.  Peirce,  3 
Ves.  316.  Thomas  v.  Thomas,  6  T. 
R.671. 

(/)  Wingfielci's  case,  Goulds.  33, 
pi.  7.  S.  C.  Godb.  pi.  153 ;  Owen,  76. 
(g)  3  Ves.  650. 
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We  shall  now  advert  to  a  part  of  this  subject  which 
has  recently  engaged  a  considerable  share  of  the  at- 
tention of  the  courts,  and  on  which  the  cases  are  some- 
what conflicting. 

In  the  construction  of  legal  instruments,  both  courts 
of  law  and  of  equity  will  advert  to  the  situation  of  the 
parties,  in  order  to  enable  them  to  construe  ambi- 
guous or  ill-penned  instruments,  although  parol  evi- 
dence could  not  otherwise  be  received,  (a) 

In  accordance  with  this  doctrine^  evidence  will  be 
admissible  to  prove  the  nature  and  amount  of  the  pro* 
perty  of  a  grantor  or  devisor  at  the  time  of  making  his 
deed  or  will. 

Thus,  if  a  person  grant  an  estate  for  life  generally, 
without  saying  whether  for  his  own  life  or  for  the  life 
of  the  grantee,  evidence  is  admissible  to  show  what 
interest  the  grantor  had  in  the  premises;  for  if  he 
were  tenant  in  fee,  the  grantee  would  take  an  estate 
for  his  own  life ;  but  if  he  were  tenant  in  tail  for  life 
only,  then  the  grantee  would  have  an  estate  for  the 
life  of  the  grantor,  (b) 

And  where  there  is  a  doubt  as  to  what  parcels  passed 
under  particular  words,  parol  evidence,  as  has  been 
seen,  is  admissible  as  to  the  intention  of  the  par- 
ties, (c) 

So  also,  if  a  testator  bequeath  a  sum  in  a  particular 


(a)  Touch.  88.  Masters  v.  Mas- 
ters, 1  P.  Wms.  420.  Sir  John 
Eden  v.  Earl  of  Bute,  7  B.  P.  C. 
Countess  of  Sbelbume  v.  Earl  of 
Inchquin,  1  B.  C.  C.  338.  Harris 
V,  Bp.  of  Lincoln,  2  P.  Wms.  136. 
Doe  V.  Burt,  1  T.  R.  701.  Selwood 
V,  Mildmay,  6  Ves.  396 ;  13  Ves. 
174 ;  15  Ves.  514.    Herbert  o.  Reid, 


16  Ves.  481.  Pagev.  Leapingwell, 
18  Ves.  466.  Doe  d.  Chevalier  v. 
Barthwaite,  3  B.  &  A.  632. 

(b)  Per  Mr.  Justice  Bayley,  in 
Smith  d.  Doe  v.  Lord  Jersey,  2  Brod. 
&  B.  557. 

(c)  Fredand  v,  Burt,  1  T.  R.  701, 
ante,  p.  330 ;  and  see  Paddock  t7. 
Fradley,  1  Cromp.  &  Jer.  90. 
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Stock,  it  will  be  a  specific  legacy  if  he  has  that  stock 
at  the  time ;  not  specific,  if  he  has  it  not.  {a)  There- 
fore, when  it  was  uncertain,  upon  the  whole  con- 
text «of  a  will,  whether  the  testator  meant  so  much 
per  annum,  or  so  much  as  a  gross  sum,  parol  evidence 
^as  admitted  by  Lord  Thurlow,  as  to  the  state  and 
amount  of  the  testator's  property,  {b) 

And  where  a  testator  gives  to  some  person  annuities 

of  £ long  annuities,  and  to  several  others,  4egacies 

off long  annuities,  on  one  of  which  he  directs 

interest  to  be  paid  at  £5  per  cent.,  evidence  as  to 
the  amount  of  his  property  was  held  to  be  ad- 
missible, to  explain  the  meaning  of  the  latter  be* 
quests,  (c)  The  rule  is  the  same  .as  to  other  personal 
estate. 

"  But,"  says  Mr.  Phillips,  (rf)  *^  in  the  construction 
of  wills  free  from  ambiguity,  the  general  rule  is,  that 
evidence  of  the  value  of  the  estate  devised,  or  of  the 
amount  of  the  testator's  property,  will  not  be  admit- 
ted  in  order  to  raise  an  argument  of  a  particular  con- 
struction ;  whatever  may  be  the  amount,  the  general 
rule  of  construction  must  prevail :"  and  cites  the  cases 
given  below,  (e)  And  in  a  later  case^  it  was  held,  that 
equity  cannot  correct  wjlls  under  the  head  of  mis- 
take, but  follows  the  rule  of  law^  that  a  devisor  is  to 
be  taken  to  mean  what  he  has  expressed  ;•  but  the  court 


{a)  Per  Bay  ley,  J.  Doe  d.  Smith,         (e)   Doe   d.   Hanson   v.    Fyldes, 

V.  Lord  Jersey,  2  Brod.  &  B.  551.  Cowp.  833.    Standen  v.  Standen,  € 

(6)  Fonnereau  v.  Poyntz,  1  B.  C.  Ves.jun.593.  Richardflonv.Edmonds^ 

C.  473 ;  and  see,  as  to  this  case,  3  7  T.  R.  640.    Doe  v.  Dring,  2  Mau. 

Ves.320;  2  Brod.  &  B.  552 ;  3  Mer.  &  Sel.  455.    Bootle  v.  Blundell,  1 

319,390;  Jac.  460.  Mer:  216.    Jones  v.  Tucker,  2  Mer. 

(c)  Colpoys  v.  Colpoys,  Jac.  456.  537.    Attorney-General  v,  Grote,  3 

(d)  lEv.545.  Mer,  316. 

n  D  2 
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may  direct  an  issue  to  inquire  whether  a  particular 
expression  found  in  the  will  forms  part  thereof,  (a) 

Another  distinction  is  taken  in  several  cases,  which, 
as  it  has  been  unattended  to  in  two  late  cases,  and 
some  doubt  therefore  affects  it,  we  shall  discuss  at 
some  length.  The  distinction-  alluded  to  is,  that 
although  when  a  power  is  given  over  real  estate, 
parol  evidence  is  admissible  to  show  that  the  will  of 
the  person  who  is  to  exercise  it  must  have  been  in- 
tended to  apply  to  it,  yet  that  this  evidence  will  not  be 
admissible  as  to  a  power  given  over  personal  estate. 
The  leading  cases  in  favour  of  this  proposition  are  as 
follow : 

In  Andrews  v.  Emmot,  (&)  a  testator  having  power 
Qver  £  3000,  originally  the  property  of  his  wife,  be- 
queathed several  legacies,  and  then  (after  the  death 
of  his  wife)  the  residue  to  the  defendant ;  His  estate 
was  not  sufficient  to  pay  the  legacies,  but  it  was 
held,that  the  will  was  not  an  execution  of  the  power, 
the  same  hot  being  referred  to,  nor  aiiy  thing  appearing 
by  which  an  intention  appeared  to  execute  it ;  and 
that  parol  evidence  was  inadmissible  to  explain  the 
intention. 

« 

In  Nannock  v.  Horton,  (c)  there  was  a  power  of 
appointment  over  personal  estate,  and  the  person 
to  whom  it  was  given  made  a  will,  in  which  no  refer- 
ence was  made  either  to  the  power  or  the  subject  of 
it ;  and  Lord  Eldon,  C.  decided  that  the  power  was 
not  executed ;  and  observed  in  his  judgment,  ''  that 
there  was  a  great  difference  between  real  and  personal 
estate.     Every  gift  of  land,  even  a  general  residuary 

(ft)  Powell  V.  Mouchett,   Lichfield         (b)  3  B.  C.  C.  997. 
t;  Mouchett,  6  Madd.  816.  (c)  7  Ves.  S91. 
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devise,  is  specific.  Only  that  to  which  the  party  is 
entitled  at  the  time,  can  pass.  But  as  to  personal 
estate,  he  may  give  that  which  he  has  not,  and  never 
may  have,  and  at  all  events,  whatever  he  may  happen 
to  have  at  his  death,  will  pass.  The  case  of  An- 
drews V.  Emmot^  and  the  others  of  that  class,  are 
clear,  distinct,  and  positive,  and  express  to.  the 
point,  that  you  are  not  to  inquire  into  the  circumstances 
of  the  testator's  property  at  the  date  of  the  will,  to 
determine  whether  he  was  executing  the  power  or 
not." 

In  a  recent  case,  the  rule  is  laid  down  with  great 
precision,  (a)  A  power  was  given  to  A.  B.  over  real 
and  personal  property,  and  she  died,  having  by 
her  will  given  and  bequeathed  ^*  all  her  estate  and 
effects  whatsoever,"  except  certain  legacies  mentioned 
in  the  will ;  and  a  bill  was  filed  to  carry  the  will  into 
effect  as  an  execution  of  the  power.  The  Master  of 
the  Rolls,  in  delivering  judgment,  said,  that  the  ques- 
tion was,  whether  the  court  could  collect,  on  the  face 
of  the  will,  an  intention  to  execute  the  power ;  that  it 
could  not  be  guided  by  extrinsic  evidence/  such  as 
the  circumstances  of  the  testatrix  ;  that  as  far  as  the 
personal  property  is  concerned,  the  will  purports  to 
pass  it,  as  if  it  were  the  property  of  the  testatrix  in^ 
stead  of  as  if  she  had  merely  a  power  of  disposition 
over  it;  and  no  extrinsic  evidence  could  be  let  in  to 
prove  the  contrary.  But  that  with  respect  to  real 
estate,  the  court  might  resort  to  extrinsic  evidence 
if  the  words  were  equivocal. 

The  same  distinction  was  preserved   in   Hoste   v. 
Blackman,  (i)  where  A.  had  a  power  to  dispose  of 

(a)  Jones  V.  Currie,  1  Swaost.  66.  (6)  6  Madd.  190. 
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lands,  and  money  to  be  laid  out  in  land,  and  devised 
''  all  her  freehold  messuages,  lands,  tenements/and  he- 
reditaments/' to  trustees,  to  sell,  and  the  produce  to  be 
considered  as  part  of  her  personal  estate ;  and  the  Vice- 
Chancellor  refused  to  admit  parol  evidence  of  the  state 
of  the  testatrix's  property  at  the  time  of  her  death.  («) 

The  rule  also  obtains,  although  the  sum  bequeathed 
should  amount  to  the  exact  sum  which  was  subject  to 
the  power,  (b) 

In  two  late  cases,  however,  the  Lord  Chief  Baron 
Alexander  has  disregarded  this  distinction,  and  has 
referred  to  the  state  of  the  testator's  personal  estate, 
in  order  to  ascertain  his  intention  as  tb  thb  exercise  of 
a  power. 

In  the  first  of  these  cases,  (c)  the  circumstanced 
were  as  follow :  —  One  moiety  of  five-twentieth 
parts  of  twenty  thousand  pounds  was  settled,  sul>- 
ject  to  certain  life  interests  upon  trust  to  pay  the 
dividends  and  interest  to  W.  L.  for  life,  and  after  his 
decease,  and  the  determination  of  the  other  life  inte- 
rests, upon  trust  for  such  person  or  persons,  &c.  as  the 
said  W.  L.  should  by  will  appoint,  with  certain  ulte- 
rior trusts  in  default  of  appointment.  W.  L.  made  his 
will,  executed  and  attested  as  required  by  the  power, 
and  thereby  declared  that  it  was  his  will  that  five  hun- 
dred pounds  be  sold  out  of  the  funds  aE  soon  as  con- 
venient after  his  decease;  and  the  two  thousand  pounds 
to  remain  in  the  funds  during  his  wife's  life,  and  the 
interest  arising  from  the  same  to  be  equally  divided 
amongst  his  wife,  and  son,  and  daughter,  share  and 

(fl)  See  also  Napier  v.  Napier,  1  but  see  contra  Forbes  v.  Ball,  3  Mer. 

Sim.  28,  where  parol  evidence  was  437. 

admitted  to  explain  the  state  of  real  (c)  Lownds  v.  Lownds,  1  Yo.  & 

estate.  Jer.  445. 

(b)  Jones  V.  Tucker,  2  Mcr.  633; 
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share  alike ;  and  that  it  was  his  will  and  mind  that 
one  thousand  pounds  should  remain  in  the  funds,  bis 
daughter  to  receive  the  dividends  for  her  life,  and  at 
her  death  to  be  divided  between  her  children  ;  and  the 
other  one  thousand  pounds  that  he  had  in  the  funds 
unto  his  son  at  his  wife's  decease.  The  point  was, 
whether  the  disposition  of  the  several  sums  amounting 
to  two  thousand  five  hundred  pounds,  was  a  due  exe- 
cution of  the  power  over  the  moiety  of  the  five-twen- 
tieth  parts  of  the  twenty  thousand  pounds,  which 
amounted  to  that  sum ;  the  will  in  no  other  respect, 
than  by  this  correspondence  in  the  amount  of  the 
money,  referring  to  the  power.  The  testator's  own 
property  was  proved  to  be  under  one  hundred  pounds  ; 
but  the  question  was,  whether  the  court  could  look 
into  the  testator's  property  by  way  of  evidence  of  his 
intention  to  execute  the  power.  Alexander,  C.  B. 
said,  **  I  do  not  see  how  I  am  to  get  at  the  real  point 
of  this  case,  unless  I  am  at  liberty  to  look  at  what  was 
the  intention  of  the  testator,  and  the  state  of  his  pro- 
perty at  the  time  of  declaring  that  intention."  And 
his  lordship  was  of  opinion  that  the  will  was  a  good 
execution  of  the  power. 

In  the  other  case,  (a)  the  circumstances  were  as  fol- 
low : — By  the  marriage  settlement  of  Robert  Laxton 
and  Ann  his  wife,  certain  freehold  estates  were  settled 
to  the  use  of  the  said  Robert  and  Ann  during  their  lives, 
with  remainder  to  their  children  in  tail ;  and,  in  de- 
fault of  issue,  to  the  use  of  trustees  for  five  hundred 
years,  with  remainder  to  Robert  in  fee.  The  trusts  of 
the  term  of  five  hundred  years  were  declared  to  be, 
immediately  after  failure  of  issue  of  the  marriage,  in  the 
usual  manner  to  raise  such  sum  or  sums  of  money 

(a)  Walker  v.  Laxton,  1  Yo.  &  Jer.  557. 
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not  exceeding  two  thousand  two  hundred  pounds,  and 
pay  the  same  to  such  persons,  and  in  such  manner,  as 
the  said  Ann,  whether  covert  or  sole,  should  by  deed 
or  will  appoint.  Parts  of  the  settled  estates  were  sold 
in  the  lifetime  of  Ann,  who  survived  her  husband,  and 
the  produce  invested  in  her  name.  The  said  Ann  made 
a  will,  and  thereby,  after  directing  her  just  debts  to  be 
paid,  recited,  that  it  was  declared,  provided,  and  agreed 
by  marriage  articles  between  her  late  husband  and  her- 
self, that,  in  default  of  issue,  she  should  have  power  to 
dispose  of  two  thousand  two  hundred  pounds,  and  pay 
the  same  to  such  persons  as  she  should  thereafter 
mention.  The  testatrix  then  gave  and  bequeathed  seve- 
ral sums  to  different  persons :  in  some  cases,  to  them 
and  their  heirs ;  in  others,  to  them  with  limitations 
ovisr,  without'  any  further  reference  to  the  power, 
but  which  sums  did,  in  fact^  make  up  the  sum  of  two 
thousand  two  hundred  pounds.  She  then  proceeded 
as  follows : — **  as  to  all  such  real  estates  as  I  have 
power  to  dispose  of,  whether  the  same  consist  of  land 
or  money,  under  my  marriage  settlement,  or  under  the 
will  of  my  late  husband,  R.  L.,  clerk,  directed  to 
be  laid  out  in  the  purchase  of  land,  I  am  well  con- 
tented and  desirous  that  the  same  descend  to,  and 
vest  in,  my  daughter  and  only  child,  M.  L.,  by  the 
preferable  title  of  descent;"  ^uA,  subject  as  aforesaid, 
the  testatrix  gave  and  bequeathed  all  the  rest  and 
residue  of  her  personal  estates  whatsoever  and  where- 
soever, unto  her  said  daughter ;  and  appointed  her 
executrix.  The  bill  was  filed  by  the  persons  interested 
in  one  of  the  legacies  forming  the  component  parts  of 
the  two  thousand  two  hundred  pounds,  against  the 
daughter,  as  residuary  legatee  and  executrix,  for  pay- 
ment of  the  legacy.     On  her  part,  it  was  contended 
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that  the  legacies  were  appointed  and  given  only  in  exe- 
cution of,  and  under  the  power  vested  in  the  testatrix 
in  the  case  of  failure  of  issue.  The  effects  of  the  tes- 
tatrix were  proved  to  be  under  seven  thousand  five 
hundred  pounds ;  but  the  defendant,  by  her  answer, 
declared  herself  unable  to  set  forth  whether  the  tes- 
tatrix died  possessed  of  any^  or  what  personal  estate, 
as  distinguished  from  the  property  subject  to  the  set- 
tlement, or  bequeathed  by  the  will  of  her  father,  to 
which  the  defendant  was,  independently  of  her  mother^s 
will,  absolutely  entitled  ;  and,  on  the  ground  of  the  im- 
possibility of  distinguishing  between  the  respective  pro- 
perties^ the  defendant  accounted  for  the  amount  of  the 
probate.  The  question  was,  whether  the  legacies  be- 
queathed by  the  testatrix  were  general  legacies,  payable 
out  of  her  personal  estate,  or  only  out  of  the  fund  over 
which  she  had  a  power  of  disposition,  in  the  event  of 
failure  of  issue.  In  the  first  instance,  it  appeared  by  the 
pleadings,  that  the  several  legacies  did  not  amount  to  the 
full  sum  of  two  thousand  pounds ;  and  on  that  supposi- 
tion, the  Lord  Chief  Baron  said,  he  thought  it  was  the 
intention  of  the  testatrix  to  exercise  the  power,  and 
not  to  confine  her  bounty  merely  to  the  two  thousand 
two  hundred  pounds^  but  to  extend  it  to  her  general 
personal  estate ;  and  he  remarked  that  it  was  a  strong 
fact  against  the  legacies  being  simply  in  exercise  of 
the  power,  that  the  whole  of  the  fund  was  not  appointed. 
**  I  cannot,''  said  his  lordship,  **  confine  the  expression 
used  in  the  will,  *  subject  as  aforesaid^'  and,  '  subject 
to'  all  the  legacies  aforesaid,'  to  have  reference  to  the 
two  thousand  two  hundred  pounds  only,  and  not  to  the 
general  personal  estate."  The  pleadings  being  after- 
wards amended,  so  as  to  show  that  the  legacies  amount- 
ed to  the  exact  sum  of  two  thousand  two  hundred 
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pounds,  and  the  cause  coming  on  for  re*hearing,  bis 
lordship  said^  ''  The  question  which  has  been  debated, 
is»  whether  the  several  provisions  made  by  the  testa- 
trix for  the  persons  named  as  legatees,  were  intended 
by  her  to  be  given  in  execution  of  the  power,  the 
recital  of  which  they  immediately  follow,  (in  which 
case  they  altogether  fail,  the  testatrix  having  no  such 
power ;  there  being  issue  of  the  marriage  :)  or  whether 
the  testatrix  meant  them  as  legacies  to  be  paid  out  of 
her  general  personal  estate.  And  I  must  confess 
that  my  impression^  at  the  first  hearing  of  this  cause, 
was,  that  they  were  general  legacies.  I  now,  howr 
ever,  admit,  that  I  am  of  a  different  opinion  ;  and  that 
it  appears  to  me^  that  the  question  turns  entirely  upon 
what  was  the  intention  of  the  testatrix.  It  is  a  first 
principle,  that  you  are  not  to  presume  any  legacy  to  be 
given  in  execution  of  a  power,  unless  there  is  a  clear 
and  direct  reference  to  that  power^  and  an  intention 
shown  to  exercise  that  power.  On  reconsideration,  it 
appears  to  me  that  there  is  a  clear  reference  to  this 
power,  in  terms  so  strong,  that  they  cannot  possibly 
be  passed  over.  The  testatrix,  in  the  first  place,  re- 
cites the  power ;  and,  secondly,  she  disposes  of  the 
exact  sum  which  she  had  a  right  to  appoint.  These 
two  circumstances  afford  strong  grounds  for  presuming 
that  she  intended  to  exercise  the  power.  If  she  did 
not  mean  this  to  be  an  execution  of  her  power  as  to 
these  legacies,  there  was  no  object  or  occasion  for  her 
to  refer  to  it.  What  embarrassed  me  on  the  former  hear- 
ing, was  the  manner  in  which  she  connects  these 
legacies  with  the  power,  by  using  the  copulative  *  and:' 
if  she  bad  used  the  word  *  therefore,^  or  *  wom?,'  there 
would  have  been  a  clear  reference  to  the  power,  and 
no  question  could   have  arisen   that  it  would   have 
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amounted  to  an  execution  of  it.  When  I  now  look  at 
it,  under  the  altered  circumstances  of  the  case,  my 
diflSculties  are  oyercome.  A  strong  observation  arises, 
on  the  testatrix's  having  used  the  words,  *  As  I^  the 
said  Ann  Laxton,  hereafter  mention/  If  she  had  said, 
'  as  I  shall/  or,  '  as  I  have,'  it  would  at  once  have 
been  clear,  that  she  connected  the  bequests  with  the 
power.  And  what  other  construction  can  I  now  put 
on  it,  when,  after  using  the  words  I  have  referred  to, 
she  gives  sums,  altogether,  to  the  precise  amount  ? 
The  words  seem  to  me  to  have  a  clear  and  distinct 
reference  to  what  she  afterwards  proceeds  to  do ;  and 
she  clearly  referred,  in  the  execution  of  this,  to  the 
power  which  she  conceived  she  had  to  dispose  of  this 
'  sum.  Then,  with  the  additional  observation,  that  the 
sums  do  amount,  together,  to  the  two  thousand  two 
hundred  pounds,  (and  which,  it  appears  to  me,  I  have 
a  right  to  refer  to,  though  not  directly  put  in  evidence 
by  the  pleadings,)  I  can  feel  no  doubt  that  she  meant 
to  exercise  the  powen  That  I  am  entitled  to  refer  to 
the  amount  of  the  legacies  seems  clear*  It  has  cer- 
tainly been  doubted  whether,  in  a  bequest  of  personal 
estate,  the  court  can  look  at  the  state  of  the  testator's 
property  at  the  time  of  making  his  will ;  but  I  find 
in  many  of  the  cases  of  specific  legacies  of  stock,  continual 
refefences  to  the  fact,  whether  the  parties  had,  at  the 
time,  the  particular  stock.  And  it  is  clear,  that  I 
have  a  right  to  look  whether  the  testatrix  was  entitled 
to  this  fund^  or  whether  she  has  disposed  of  the  whole 
of  it.  It  has  been  contended  that  these  are  general 
legacies,  because  the  residuary  estate  is  given  to  the 
daughter,  'subject  as  aforesaid,'  which  nuist  mean> 
'  subject  to  these  legacies.'  But,  on  the  other  hand, 
it  has  been  urged  that  the  words  may  be  properly  ap- 
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plied  to  the  testatrix's,  debts,  and  funeral  and  testa- 
mentary expenses.  There  can  be  no  doubt,  that,  by 
the  law,  her  estate  was  charged  with  them,  and  there- 
fore that  any  declaration  on  the  subject  was  unneces- 
sary. But  I  must  say,  that,  as  at  present  advised,  if  the 
words  were  wholly  omitted,  my  opinion  would  be  the 
same.^ 

It  is  to  be  observed,  that,  in  the  case  of  Lownds  v. 
Lownds,  the  former  cases  on  the  subject  were  referred 
to ;  it  must  therefore  be  taken,  that  the  distinction 
which  they  establish  was  clearly  disapproved  of  by 
the  learned  Chief  Baron.  It  would  seem,  however, 
that  specific  bequests  and  appointments  under  powers 
were  confounded  in  these  two  last  cases.  The  ad- 
missibility of  parol  evidence,  to  determine  whether  a 
bequest  be  specific  or  not,  is  quite  clear,  as  has  been 
shown  in  a  former  page  ;  {a)  but  it  remains  to  be  con- 
sidered, whether  the  above  distinction  between  real 
and  personal  estate  will  not  be  adhered  to,  notwith- 
standing the  cases  of  Lownds  V.  Lownds^  and  Walker  t^. 
Laxton,  particularly  as  in  a  case,  very  lately  reported, 
it  has  been  clearly  recognized  by  the  present  Vice- 
Chancellor,  Sir  L.  Shadwell. 

In  the  case  of  Hougham  v.  Sandys,  (b)  which  re- 
lated principally  to  another  question,  this  learned 
Judge  observed,  that,  in  executing  a  will -with  regard 
to  the  question,  whether  it  is  an  execution 'of  a  power, 
courts  are  justified  in  regarding  the  nature  of  the  real 
estate  of  the  testator,  at  the  time  of  making  his  will, 
and,  having  regard  to  that  circumstance,  general  words 
of  devise  may  amount  to  a  good  execution  of  a  power ; 
but  that  it  was  settled  that,  for  the  purpose  of  deter- 
mining as  to  the  execution  of  a  power  with  respect  to 

(a)  AtUe,  p.  403.  (*)  «  Sim.  95. 
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personal  estate^  you  shall  not  be  permitted  to  go  into 
evidence  of  what  the  estate  was. 

It  is  very  doubtful,  therefore,  whether  the  rule  laid 
down  by  the  late  Lord  Chief  Baron  will  be  hereafter 
followed. 


CHAPTER  XXIV. 


OF  PRESUMPTIVE  EVIDENCE,  AS  IT  RELATES  TO  ABSTRACTS 
OF  TITLE ;  AND  FIRST,  OF  PRESUMPTIONS  OF  GRANTS. 


We  shall  now  consider  the  subject  of  presumptive 
evidence,  as  it  relates  to  abstracts  of  title.  We  have 
already  had  occasion  to  touch  incidentally  upon  many 
points  relating  to  the  doctrine  of  presumption,  (a)  but 
have  reserved  for  the  present  occasion  all  the  most 
important  and  substantive  rules.    ^ 

It  is  obvious^  that  if  there  were  no  limits  appointed 
for  establishing  claims  and  demands,  there  could  be 
no  safe  enjoyment  of  property :  for  this  reason  the 
legislature  has  wisely  passed  certain  acts  for  restrict- 
ing such  claims.  These  acts,  as  far  as  they  are 
applicable  to  this  work,  have  been  discussed  in  a  pre- 
ceding page :  (b)  but  there  are  many  kinds  of  pro- 
perty, and  interests  and  rights  of  various  natures, 
which  are  not  directly  within  these  statutes.     The 


(a)  See  these  points  collected. in         {b)  Anie,ipp.  228 — 231. 
the  Index,  word  Pmwnption, 
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courts  both  of  law  and  equity  have,  however,  rettie- 
died  this  defect,  and,  in  analogy  to  the  rules  pre- 
scribed bythe  Statutes  of  Limitation,  have  established, 
by  a  series  of  decisions,  that  the  quiet  enjoyment  of 
almost  all  kinds  of  property  for  a  considerable  period 
shall  prevail  J^gainst  all  claims  and  demands  what- 
ever;  and  for  this  purpose,  although  <  they  (cannot 
make  such  possession  a  positive  bar  to  such  claims, 
yet  they  will,  calling  the  doctrines  of  presumption  to 
their  aid,  support  and  protect  the  title  of  the  person 
who  has  so  enjoyed  the  property,  and  all  legal  pre- 
sumptions are  held  to  be  founded  in  equity,  (a)  -  But 
on  the  other  hand,  if  the  presumption  can  be  fairly 
rebutted,  such  possession  will  not  avail.*  If  the 
claimants,  therefore,  be  ignorant  of  their  rights,  or 
labour  under  disabilities ;  if  the  transaction  be  effected 

» 

by  fraud,  or  if  the  possession  has  not  been  uninter- 
rupted, or  can  be  satisfactorily,  acciounted  for — in  all 
these  cases,  the  presumption  will  never  arise.  A  fact 
must  not  be  inferred,  without  premises  that  will  war- 
rant the  inference. 

'*  In  drawing  an  inference  or  conclusion  fh>m  facts 
proved,"  savs  a  distinguished  authority,  **  regard 
must  always  be  had  to  the  ndture  of  the  particular 
case,  and  the  facility  that  appears  to  be  afforded 
either  of  expla^nation  or  contradiction.  No  person  is 
to  be  required  to  explain  or  contradict,  until  enough 
has  been  proved  to  warrant  a  reasonable  and  just  con- 
clusion against  him,  in  the  absence  of  explanation  or 
contradiction;  but  when  such  proof  has  been  given, 
and  the  nature  of  the  case  is  such  as  to  admit  of 
explanation  or  contradiction^  and  no  explanation  ^  or 

■ 

(a)  Fenner  v.  Duplock,  S  Bing.  10.  S.  C.  9  Moo.  38. 
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contradiction  is  offered,  human  reason  cannot  do  other- 
wise than  adopt  the  conclusion  to  which  the  proof 
tends,"  (a) 

There  are.  some  exceptions,  however,  to  these 
general  rules;  and  these  it  will  be  most  proper  to 
mention  in  detail,  as  they  occur,  under  the  several 
chapters  into  which  this  part  of  the  work  will  be 
divided. 

It  is  proper  here  to  observe,  that  in  the  case  of 
Barnwell  v.  Harris,  {b)  the  reporter's  marginal  note  is 
incorrect ;  for,  according  to  that,  it  was  decided  by 
that  case,  that  a  purchaser  is  not  compellable  to  accept 
a  title  to  premises,  formerly  subject  to  an  incum- 
brance, the  discharge  of  which  is  shown  only  by  pre- 
sumption. Now  this  principle  is  in  direct  opposition 
to  all  the  doctrines  of  presumption,  and  was  not  laid 
down  by  any  of  the  learned  j  udges  who  decided  that 
case.  Mansfield,  C.  J.,  did  not  allude  to  the  doctrine 
of  presumption  ;  Heath,  J.,  only  said  ''an  apportion- 
ment may  be  presumed  here,  but  is  it  not  mch  a  pre-- 
sumption  as  may  be  rebutted  by  contrary  evidence?" 
and  Chambre,  J.,  laid  down  the  true  rule  on  the  sub- 
ject in  these  words:  ''The  question  here  is  not  what 
may  be  presumed,  but  whether  a  purchaser  is  com- 
pellable to  accept  a  purchase,  where  his  title  only 
rests  on  presumptions  which  may  be  rebutted  by  other 
evidence ;  and  in  this  case  there  is  much  to  be  rebutted.'' 
The  rule,  therefore,  is,  not  that  a  purchaser  shall  not 
be  compelled  to  accept  a  title  depending  on  the  doc- 
trine of  presumption,  but  that  he  shall  not  be  com- 
pellable to  accept  it,  if  that  presumption  can  be  re- 
butted by  contrary  evidence. 

(o)  Per  Abbott,  C.  J.  in  Rex  v.  Sir         (h)  i  Taunt.  430. 
F.  Burdett,  4  B.  &  A,  161. 


RELATING  TO  ABSTRACTS  OF  TITLE.  417 

Presumptions  are  frequently  classed  by  text-writers 
into  presumptions  of  law  and  presumptions  of  fact,  (a) 
This  division,  however,  is  apt  rather  to  confuse  than 
assist  the  consideration  of  the  subject ;  and,  therefore, 
it  has  been  thought  better,  for  practical  purposes,  not 
to  adopt  this  classification. 

It  has  been  endeavoured,  wherever  it  was  possible, 
to  ascertain  the  precise  time  when  the  presumption 
will  arise,  and  for  this  purpose  some  of  the  cases  have 
been  stated  somewhat  fully.  This  is  the  question 
which  occurs  most  frequently  on  the  examination  of 
abstracts ;  and  it  is  hoped  that  the  succeeding  pages 
will  be  found  particularly  serviceable  in  this  respect. 

We  shall  devote  the  present  chapter  to  the  considera- 
tion of  the  rules  on  the  presumption  of  grants^  both 
of  corporeal  and  incorporeal  hereditaments  ;  and  shall 
then  mention  the  qualifications  with  which  these  rules 
must  be  received. 

It  is  a  well-known  rule,  that  where  there  has  been 
a  long  undisturbed  possession  of  lands  or  other  pro- 
perty, a  grant  will  be  presumed,  not  only  between 
private  persons,  but  also  as  against  the  crown. 

All  shall  be  presumed  to  have  been  solemnly  and 
properly  done,  rather  than  ancient  grants,  which  were 
necessary  for  the  perfection  of  the  thing,  should  be 
called  in  question,  although  the  grants  cannot  now 
be  shown,  otherwise  ancient  possession  would  injure 
rather  than  strengthen  a  title,  (b)  Possession  is  so 
strong  a  title,  says  Lord  Northington,  that  an  act  of 
parliament  may  be  presumed  to  support  and  confirm 
it;  (c)  and  Lord  Kenyon  is  reported  to  have  said,  that 

(fl)  See  Goodtitle  d.    Bridges  v.     Buller   J.     Read   v.  Brookman,  3 
Duke  of  Chandos,  2  Burr.  1063.  T.  R.  159;  8  Ea8t.«63. 

(b)  Bedle  v.  Beard,  18  Co.  5.     Per         (r)  1  Fden,  906. 
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he  would  not  only  presume  one,  but  one  hundred 
grants,  if  necessary,  to  support  a  long  enjoyment,  {a) 

This  is  the  general  rule;  it  has»  however,  quali- 
fications and  exceptions  which  must  be  ftilly  con- 
sidered. 

And  first  it  is  important,  if  possible,  to  ascertain 
what  length  of  time  will  be  necessary  to  constitute  a 
long  possession.  This  will  be  found  to  vary  to  a  cer- 
tain extent  with  the  nature  of  the  property.  In 
some  kinds  of  property  a  grant  will  not  be  presumed 
until  sixty  or  one  hundred  years'  quiet  enjoyment 
have  expired;  in  others,  the  presumption  will  arise 
after  a  possession  of  twenty  years.  A  late  writer  on 
this  subject  has  laid  down  the  rule  much  too  gene- 
rally, when  he  says,  that  an  undisturbed  possession 
of  real  property  for  twenty  years  is  primd  fade  evi- 
dence of  an  absolute  ownership;  and  that  although 
other  titles  are  proved  to  have  existed,  they  will  be 
presumed  to  have  been  released,  or  otherwise  trans-* 
ferred,  by  instruments  which  have  been  lost.  \b) 

In  Bedle  i;.  Beard,  (c)  which  has  always  been  con- 
sidered a  leading  case  on  the  point,  the  general  rule 
is  laid  down  by  Lord  Chancellor  EUesmere  as  quite 
clear,  but  no  time  is  attempted  to  be  fixed  for  its 
application.     This  case  related  to  an  advowson. 

In  a  much  later  case.  Mayor  of  Kington  upion  Hull 
V.  Horner,  a  grant  or  charter  from  the  crown,  which 

(a)  11  East.  884;    16  East.  339.  the  conclusions  to  which  Mr.  Mat- 

And  see  Turn.  218.  thews  has  arrived,  we  are  the  more 

(6)  Matthews  on   Presump.   188,  desirous  of  noticing  that  that  gentle- 
citing  1  Eden,  296,  and  Turn.  318,  man  has  exhibited  considerable  leam- 
neither  of  which  authorities  bear  out  ingand  research  throughout  his  whole 
the  learned  author's  proposition.    As  work. 
we  shall  have  frequent  occasion,  in  (r)  12  Co.  5. 
the  following  pages,  to  differ  with 
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ought  to  be  by  matter  of  record,  was  presumed, 
though  within  the  time  of  legal  memory,  being  in  that 
case  founded  on  a  possession  of  three  hundred  and 
fifty  years ;  (a)  and  in  giving  j  udgment  Lord  Mansfield 
said,  that  he  recollected  a  case  in  the  Duchy  Court, 
between-  the  King  and  Mr.  Brown  of  Snelbrook, 
which  was  before  the  late  nullum  tempus  bill.  *^  The 
evidence  in  support  of  the  title  was  a  possession  and 
enjoyment  of  one  hundred  years,  and  I  held,  that 
though  such  possession  and  enjoyment  could  not  con- 
clude as  a  positive  bar^  because  there  was  no  Statute 
of  Limitation  against  the  crown,  yet  it  might  operate 
as  evide&ee  against  the  crown  of  right  in  the  de- 
fendant,  if  the  claim  could  have  a  legal  commence- 
ment, though  such  commencement  coi^d  not  be 
shown.  In  questions  of  this  kind,  possession  goes  a 
great  way :  but  there  is  no  positive  rule  which  says 
that  one  hundred  and  fifty  years  possession,  or 
any  other  length  of  time  within  memory^  is  a  suffi- 
cient ground  to  presume  a  charter.  Indeed,  I  should 
be  loth  to  send  the  cause  to  a  new  trial,  after  an 
usage  of  three  hundred  and  fifty  years,  even  if  the 
facts  were  much  more  doubtful/' 

In  a  later  case,  (which^  under  the  circumstances, 
IS  not  a  complete  authority,)  a  possession  of  crown 
lands  commencing  at  least  fifty-five  years  ago,  by  en- 
croachment on  the  crown  in  the  time  of  the  less'or  of 
the  plaintiff's  fistther,  maintained  by  the  father  till  his 
death  for  nineteen  years,  and  afterwards  continued 
for  two  years  by  his  widow,  when  the  defendant  ob- 
tained the  possession,  would  be  (Sufficient  evidence  for 
the  jury  to  presume  a  grant  from  the  crown  to  the 

(a)  Cowp.  109 r    And  see  Powell  v.  Millbanke,  Cowp.  103.  cit. 
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lessor  8  father,  if  the  crown  had  power  to  make  such 
a  grant,  in  order  to  support  a  demise  in  ejectment  from 
the  eldest  son  and  heir  of  such  first  possessor 
against  the  defendant,  who  had  no  apparent  title,  and 
whose  possession  was  not  defended  by  the  crown,  nor  found 
to  be  by  licence  from  it.  (ji)  In  Gibson  v.  Clark,  {b\ 
a  grant  from  the  crown  of  an  advowson  (excepted  in 
a  former  grant  under  general  words)  was  presumed 
after  a  possession  evidenced  by  title-deeds  for  one  hun- 
dred and  thirty-three  years,  and  three  presentations. 

Where  a  claim,  as  adefence  to  an  information,  was  made 
to  hold  mud-land  overflowed  by  the  sea  under  letters- 
patent  dated  14th  July,  4  Charles  L,  in  which  a  grant  of 
the  lands  was  made  to  one  Wandesford,  and  the  defend- 
ants further  claimed  as  having  possession  for  more  than 
sixty  years ;  the  defendants  did  not  produce  the  convey- 
ances and  the  deduction  of  title  from  Wandesford  to  the 
persons  from  whom  they  derived  immediately  their 
claim.  They  only  produced  the  conveyance  of  the  piece 
of  mud -land  to  themselves,  by  persons  stated  in  the 
conveyance  to  be  entitled  under  letters-patent.  It  was 
admitted,  that  the  defendants,  or  those  under  whom 
they  claimed,  had  had  possession  ofa  piece  of  mud-land 
adjoining  to  the  piece  in  question  for  upwards  of  sixty 
years.  The  ground  in  question  had  never -been  recover- 
ed from  the  sea  till  the  erections  complained  of  by  the 
information;  and  which  were  made  after  notice  of  the  in- 
tention to  dispute  the  right ;  but  the  defendants  had  had 
possession  by  keeping  floats  of  timber  moored  there  for 
some  time  before.  It  was  much  disputed  upon  the  evi- 
dence whether  the  piece  in  question  was  included 
within  the  grant  or  not.     Macdonald,  C.  B.  said,  that 

(fl)  Goodtide  d.  Parker  v.  Baldwin,  11  East.  488.    (6)  1  Jac.  &  W.  159. 


REJLATINO  TO  ABSTRACTS  OF  TITLE.  421 

**  it  is  clear  that  the  right  of  the  soil  between  high  and 
low- water  mark  is primd facie  in  the  crown.  That  the 
orms  of  proving  an  adverse  enjoyment  is  thrown 
upon  the  defendants.  This  they  attempt  to  do  under 
the  letters-patent ;  but  upon  the  whole  evidence,  as 
far  as  we  can  now  trace  the  meaning  of  the  grant, 
this  spot  does  not  seem  to  h^ve  been  included  in  it. 
The  defendants  do  not  deduce  their  title  from  the 
grantees;  they  show  a  title  under  A.  and  B.,  who 
they  aver  were  entitled  under  the  grant ;  but  the  onus 
of  establishing  their  claim  being  upon  them,  they 
must  prove  how  A.  and  B.  derived  their  right.  ..At 
present  it  appears  to  be  the  conveyance  by  mere 
strangers.  The  lease  and  release  from  them  recites 
the  releasors  to  be  entitled  under  the  grant,  but  that 
is  no  evidence  of  the  fact.  They  next  went  on  the 
evidence  of  possession.  But  it  appears,  that  in- 
stead of  their  having  possession,  the  crown  has  by 
its  subjects  had  possession  of  the  place  in  question ; 
and  its  being  open  as  a  public. passage  from  1662, 
precludes  any  right  now  to  question  the  title  of  the 
crown.  If  the  grantees  ever  had  any  title,  it  has 
been  abandoned.  It  would  be  extremely  inconvenient 
if  old  dormant  grants  of  the  crown  could  be  eaforced 
in  this  manner,  when  the  evidence  of  their  nature  and 
extent  is  lost  by  lapse  of  time.  Upon  the  whole^  we 
are  of  opinion,  that'the  defendants  have  not  made  out 
any  title  to  the  soil  of  the  place  in  question."  (a) 

The  case  afterwards  went  to  the  House  of  Lords, 
who  seemed  to  think  that  there  was  no  evidence  of 
possession  of  the  lands  for  sixty  years.  Lord  Redesdale 
said,  it  would  be  another  case  if  there  were  a  pre- 
scriptive possession  from  which  a  grant  might  be  pre- 

(a)  Attorney-General  v,  Richards,  3  Aiist.  0O7. 
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sumed;  but  of  the  spot  of  ground  in  question  there 
had  been  possession  only  .  for  about  twenty  years 
before  the  information  filed.  Lord  Eldon,  C.  said, 
there  appeared  no  other  way  of  making  good  the  title 
but  by  showing  sufficient  possession.  In  this  case 
there  was  no  sufficient  possessioa,  for  the  crown  had 
still  remained  in  possession  for  upwards  of  one  hundred 
and  fifty  years,  which  created  a  presumption  against  its 
own  grant.  If  there  had  been  possession  under  the  ap* 
pellant's  title  for  si;cty  years,  then  there  would  have 
been  an  adverse  possession  against  the  crown ;  but 
they  could  show  nothing  more  than  possession  for 
nineteen  or  twenty  years.  It  did  not  appear  that 
this  was  part  of  the  land  comprised  in  the  grant,  (a) 

It  will  be  seen  that  this  case,  amongst  other  points, 
decides  that  a  subsequent  possession  of  lands  by  the 
crown,  after  a  grant,  will  raise  a  presumption  against 
its  own  grant. 

It  is  to  be  observed,  that  in  all  these  cases  the  pre* 
sumption  was  to  be  made  against  the  crown;  and  of 
course  a  presumption  will  be  made  more  readily 
against  a  subject  than  against  the  crown.  They  seem^ 
however,  to  warrant  the  general  conclusion,  that  a 
grant  of  corporeal  Hereditaments  will  not  be  presumed, 
at  least  until  after  a  quiet  and  peaceable  enjoyment  of 
sixty  years,  {b) 

Under  very  peculiar  circumstances,  however,  an 
uninterrupted  possession  of  lands  for  a  less  period 
than  sixty  years  will  perhaps  be  sufficient  to  raise  a 
presumption  of  a  grant. 

Thusy  according  to  a  short  note  of  a  case  in  Ver* 

(a)  Parmeter  and   others  v.  At^  {b)   And  see  Keene  v.  Deardon, 

toraey  General,  1  Dow.  316;  and  see  248.  262.    Sawbridge  v.  Benton,  3 

Pickering  v.  Lord  Stamford,  2  Ves.  Anst  378. 
271,  stated  fully,  poii. 
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non,  (a)  where  a  lord  of  the  manor  of  A.   brought  a 
bill  for  a  rent  of  eight  shillings,  payable  out  of  a  copy- 
hold held  of  the  manor  of  B. ;  though  it  appeared 
by  the  rolls  of  the  manor  of  B  ,  from  Hen.  VIII.  to 
Charles  L  that  the  copyiiold  was  held  of  the  manor  of 
B.  at  the  rent  of  eight  shillings ;  and  though  it  was 
admitted  by  the  plaintiff  that  the  copyhold  was  held  of 
the  manor   of  B.,   and    he  had  no  other   evidence 
of  his  title    to  the  rent,  but  that  it  had  been  paid 
him  near  twenty  years ;  yet  the  court  decreed  him 
the  arrears,  the  Lord  Keepersaying,  it  was  agreeable 
to  the  rules  of  law,  where,  incase  o^ encroachment  of 
rent^  if  (he  tenant  makes  but  one  payment  of  more 
than  was  due,  he  shall  never  go  back  from  it ;  and 
after  a  payment  of  twenty  years,  a  grant  of  the  free- 
hold oi  the  copyhold  from  the  lord  of  the  manor  of  B» 
shall  be  presumed.     However,  according  to  the  state* 
ment  from  the  register's  book  as  extracted  by  Mr, 
Raithby,  the  rent  was  paid  for  twenty-four  years,  and 
no  demand  having  been  made  in  all  that  time  for  the 
rent  by  the  lord  of  the  manor  of  B. ;  it  was  held  to  be 
a  strong  evidence  of  a  severance  of  the  annual  qttit  rent 
fVom  the  manor  of  B.  by  some  grant  or  conveyance;  so 
that;  according  to  the  correct  statement  of  this  case, 
the  rule  above  laid  down  is  very  slightly  affected.  . 

The  possession  pf  incorporeal  hereditaments,  how- 
ever, for  a  much  shorter  duration,  will  raise  a  presump- 
*tion  of  a  grant. 

Thus,  if  a  right  of  way  has  been  uninterruptedly 
exercised  for  twenty  years,  the  jury  may  presume  a 
grant ;  (A)  and  non-user  of  a  right  of  way  for  twenty 

(a).  Steward  v,  Bridger,   2  Vcrn.  115;  3  B.  &  C.  329.    Hartwright  r. 

516.  Badham,  11  Pri.  388.    And  see  also 

(6)  Knight  v.  Halsey,  3  Bcs.  &  Hillary  v.  Waller,  12  Ves.  205,  stated 

Pall.  206.    Campbell  v,  Wilson,  3  poa,  p.  443, 
East.  294.  Livett  v,  Wilson,  3  Bing. 
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years  will  be  presumptive  evidence  of  a  release  or 
surrender  of  the  right,  (a) 

If  commonable  rights  be  enjoyed  for  a  long 
period,  a  grant  will  be  presumed.  In  Cowlam  v. 
Slack,  (b)  in  which  the  presumption  was  made,  the 
possession  was  fifty  years.  In  Moore  t;.  Rawson, 
(c)  Mr.  Justice  Littlcdale  laid  it  down,  that  a  man 
might  acquire  a  title  of  common  (except  common 
appendant)  upon  the  land  of  another,  by  twenty  years' 
enjoyment.  But  if  the  nature  of  the  enjoyment  be 
such  as  to  negative  the  presumption,  and  can  be  other- 
wise explained,  no  title  will  be  gained  by  the  conti- 
nued enjoyment,  (d) 

So  also,  the  non-user  of  a  right  of  common  for  twenty 
years,  will  bar  the  commoner  of  his  rights,  or  at  least 
he  will  not  be  able  to  claim  them  by  entry  or  eject- 
ment, (e)  But  he  may  still  maintain  his  right  of  com- 
mon. (/) 

If  tolls  have  been  enjoyed  for  a  long  period,  a  grant 
will  also  be  presumed.  In  Rex  v.  Carpenter^  (g) 
they  had  been  enjoyed  for  a  time  beyond  memory.  In 
the  Mayor  of  Hull  v.  Hprner,  (A)  they  had  been  enjoyed 
for  three  hundred  and  fifty  years.  In  Lord  Pelham  v. 
Pickersgill,  (i)  the  receipt  of  the  tolls  was  immemo- 
rial. In  Trumane  v.  Walgham,  (k)  the  claim  made  to 
the  tolls  was  set  up  as  immemorial,  and  after  a  verdict 


(a)  Per  Abbott,  C.  J.  2  B.  &  A.  Pri.  246. 

791 ;  and  see  3  B.  &  C.  339 ;  and  12  (/  )  5  Vin.  Ab.  16  pi.  3.    Per  Lit- 

Ves.  265.  tledale,  J.  3  B.  &  €.  339. 

(b)  15  East,  108.  (g)  2  Show.  47. 

(c)  3  B.  &  C.  339.  (A)   Cowp.  102;  ante,  p.  445. 
(rf)  And  see    Druiy    v.  Moore,  (0  1 T.  R.  660. 

1  Stark.  102  i  1  Pri.  251. 253.  {k)  2  Wils.  296.     See  Richards  v. 

(«)  Dawson  v,  Duke  of  Norfolk,  1  Bennett,  1  B.  &  C.  223. 
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upon  it,  it  was  presumed  to  have  a  legal  commence- 
ment. According  to  the  authorities,  therefore,  there 
must  have  been  a  very  long  receipt  of  tolls,  it  would 
seem  at  least  one  hundred  years,  to  warrant  the 
presumption  of  a  grant  of  them. 

So  also,  if  there  be  an  uninterrupted  enjoyment  of  a 
right  of  water,  there  will  be  a  presumption  of  a 
grant,  (a)  but  no  precise  term  is  mentioned  in  the  case 
cited  belowi 

In  Bush  V.  Western,  (b)  however,  a  grant  was  pre- 
sumed after  sixty  years'  possession  of  a  water-course. 

In  Bealey  t;.  Shaw,  (c)  Lord  Ellenborough  said,  that 
twenty  years'  exclusive  enjoyment  of  water  in  any 
particular  manner,  affords  a  conclusive  presumption  of 
right  on  the  party  so  enjoying  it,  derived  from  grant  or 
act  of  parliament;  but  that  less  than  twenty  years 
might,  or  might  not,  afford  such  a  presumption,  ac* 
cording  as  it  was  attended  with  circumstances  to  sup« 
port  or  rebut  the  right.  And  the  same  eminent  Judge 
decided  at  nisi  Priu8,  that  after  twenty  years'  uninter- 
rupted enjoyment  of  a  spring  of  water,  an  absolute 
right  to  it  is  gained  by  the  occupier  of  the  close  in 
which  it  issues  above  ground,  (d) 

The  present  Master  of  the  Rolls,  (Sir  J.  Leach,)  has 
also  expressed  his  opinion  on  this  subject.  ''  The 
right  to  the  use  of  water  rests  on  clear  and  settled 
principles.  PrimA  facicy  the  proprietor  of  each  bank 
of  a  stream  is  the  proprietor  of  half  the  land  covered 
by  the  stream ;  but  there  is  no  property  in  the  water. 
Every  proprietor  has  a  right  to  use  the  water  to  the 


(a)  Finch  v.  Resbridger,  8  Vera.         (c)  6  East.  dl5. 
390.  {d)  Balston  v.  Bensted,  1  Camp. 

(6)  Prec.  Cha.  530.     .  468. 
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prejudice  of  any  other  proprietor.  Without  the  con- 
sent of  the  other  proprietors,  who  may  be  affected  by 
his  operations,  no  proprietor  can  either  diminish  the 
quantity  of  water,  which  would  otherwise  descend  to 
the  proprietors  below,  nor  throw  the  water  back  upon 
the  proprietors  above.  Every  proprietor  who  claims 
to  be  entitled  to  throw  the  water  back  above,  or  to 
diminish  the  quantity  of  water  which  is  to  descend 
below,  must,  in  order  to  maintain  his  claim,  either 
prove  an  actual  grant  or  licence  from  the  proprietors 
affected  by  his  operations,  or  must  prove  an  uninter-' 
rupted  enjoyment  of  twenty  years,  which  term  of 
twenty  years  is  now  adopted  upon  a  principle  of  gene- 
ral convenience,  as  affording  conclusive  presumption 
of  a  grant/'  And  Mr.  Justice  Holroyd  has  delivered 
a  similar  opinion,  (a) 

The  authorities,  therefore^  on  this  point,  are  very 
satisfactory  and  conclusive. 

But  if  the  river  be  a  public  navigable  river,  the  en- 
joyment of  a  right  upon  it  apparently  for  any  length  of 
time,  will  not  raise  a  presumption  of  a  grant. 

In  Carter  and  another  t;.  Murcot,  {b)  Lord  Mans- 
field s^id,  **  If  a  man  can  show  a  right  by  prescription, 
he  may  then  exercise  an  exclusive  right,  though  the 
presumption  be  against  him,  unless  he  can  prove  such 
prescriptive  right.  Such  a  right  shall  not  be  pre- 
sumed, but  the  contvHxy  primdjucie ;  but  it  is  capable 
of  being  proved."  And  Mr.  Justice  Yates  and  Mr. 
Justice  Aston  concurred. 

So  also.  Lord  Ellenborough  has  said,  ''  However 
twenty  years'  acquiescence  may  bind  parties  whose 
private  rights  only  are  affected,  yet  the  public  have  an 

(a)  3  B.  &  C.  690.  (6)  4  Burr.  2164. 


RELATING    TO    ABSTRACTS    OF    TITLE.  427 

interest  in  the  suppression  of  public  nuisances,  though 
of  longer  standing/'  (a) 

In  a  late  case,  (6)  the  same  doctrine  prevailed ;  and 
it  was  distinctly  decided,  that  twenty  years'  posses- 
sion of  \rater  at  a  given  level  in  a  public  navigable 
river,  is  not  conclusive  as  to,  and  will  not  bar,  the  public 
rights.  And  Mr.  Justice  Holroyd  said,  that  an  act  of 
parliament  was  the  only  means  by  which  such  a  pub* 
lie  right  can  be  determined  ;  (c)  but  he  has  since  cor** 
rected  this  opinion,  (d) 

Where  there  has  been  a  long  exercise  of  an  adverse 
right,  a  deed  will  be  presumed.  Thus^  where  the 
light  of  windows  has  been  obstructed  for  twenty  years, 
a  grant  will  be  fMresumed.  (e)  But  this  presumption^ 
like  all  others,  may  be  rebutted ;  as,  by  showing  that, 
at  the  time  the  user  began,  the  person  who  is  alleged 
to  have  permitted  the  easement,  was  an  in&nt,  or 
under  some  other  disability ;  (/)  or  such  presumption 
may  be  contrary  to  the  local  custom  of  a  particular 
place,  {g) 

A  grant  of  the  privilege  of  keeping  a  market  will  be 
presumed,  after  it  has  been  regularly  kept  above 
twenty  years,  (h)  So,  a  grant  of  a  faculty  from  the 
ordinary  may  be  presumed,  from  the  long  uninterrupted 
use  of  a  pew  in  a  church,  as  of  thirty  years,  claimed 
as  appurtenant  to  a  messuage ;  (i)  and  a  late  writer 

(a)  In  Wdd  v.  Hornby,  7  East  199.  (/)  Barker  v.  Richardson,  4  B.  & 

{b)  Vooght  ©.Winch,  2  B.  &  A.  662.  A.  579. 

(r)  p.  670.  (g)  Wynstanley  v.  Lee,  3  Swanst. 

(d)  See  Rex  v.  Montague,  4  B.  &  333.  See  Shadwell  v.  Ilutchinson, 
C.  603.  3  Carr.  &  Pay.  615. 

(e)  8  Bos.  &  Pul.  S06.  Lewia  v.  (h)  Holcroft  v.  Heel,  1  B.  &  P. 
Price,  3  Will.  Saund.  175  b.  1  n.  (9.)  401 ;  3  East,  398;  11  East,  491.  See 
Darwin  v,  Upton,  ib.  3  T.  R.  159.  ante,  p.  396. 

Cross  V.  Lewis.  3  B.  &  C.  686.  See  (i)  Rogers  v.  Brooks,  1 T.  R.  431, 
3  B.  &  C.  335.  Martin  v.  Globe,  1  (a.)  Griffiths  v.  Biattbews, -5  T.  R. 
Camp.  330;  pott,  p.  433.  396.  398. 
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has  said  that,  after  twenty  years'  possession,  a  faculty 
will  be  presumed,  (a)  This  opinion,  however,  is  hardly 
borne  out  by  the  authorities. 

So  also,  if  an  easement,  as  a  fishery,  (b)  be  enjoyed 
uninterruptedly  for  more  than  twenty  years,  a  grant 
will  be  presumed,  (c)  But  if  it  be  clearly  shown  that 
the  landowner  was  ignorant  of  the  usage,  the  pre- 
sumption will  be  rebutted,  (d)  And  if  it  has  not 
been  quietly,  submitted  to,  the  ^presumption  will  not 
arise,  (e) 

A  deed  enfranchising  a  copyhold,  has  also  been 
presumed,  after  a  long  enjoyment,  even  against  the 
crown.  (/)  Thus,  where  a  surrender  had  been  made 
to  churchwardens  and  their  successors  in  1636,  with- 
out naming  any  rent,  but,  in  1649,  the  parliamentary 
survey  charged  the  churchwardens  with  sixpence  rent, 
under  the  head  of  '*  freehold  rents,"  and  there  was  no 
evidence  of  any  different  rent  having  been  paid  since 
that  time,  and  receipts  had  been  given  for  it,  as  for  a 
freehold  rent,  by  the  steward  of  the  manor,  it  was 
held  that  this  was  evidence  to  be  submitted  to  a  jury, 
on  which  they  might  presume  a  grant  of  enfranchise- 
ment, although  the  manor  had  continued  out  in  lease 
from  before  1636  to  1804,  and  though  a  tablet  of 
parochial  benefactions  at  least,  as  old  as  1656,  which 
was  suspended  in  the  parish  church,  noticed  the  gift  of 
that  copyhold  by  surrender,  but  did  not  notice  any 
enfranchisement  of  it. 

It  seems  settled,  that  from  length  of  time,  such  as 


(a)  Matt  on  Pres.  295.  372.    Per  Dallas,  C  J.,  2  Brod.  & 

(b)  AnUy  p.  118.  B.  671.    Rex  v.  Barr,  4  Camp.  16. 

(c)  Gray  »•  Bond,  2  Brod.  &  B.         (c)  Livettv.  Wilson,  3  Bing.  Ii5. 
667.  (/}  Boe  <i.  Johnson  v.  Ireland,  11 

((/)  Dawson  v.  Diike  of  Norfolk,  1  East  280. 
Pri.  246.    Daniel  o.  North,  11  East. 
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fifty  to  sixty  years,  coupled  with  other  circumstances, 
a  conveyance  or  release  of  an  equity  of  redemp- 
tion will  be  presumed,  so  as  to  impress  upon 
the  mortgaged  estate  (which  was  in  the  mortgagee's 
possession)  the  character  of  his  absolute  property,  and 
will  pass  by  his  will  as  such ;  (a)  but  the  possession, 
to  establish  the  presumption,  must  have  been  an  ad- 
verse possession;  and  if  it  can  be  accounted  for  on 
grounds  consistent  with  the  former  proprietor's  title, 
the  presumption  will  be  rebutted.  (A) 

Thus,  where  a  bill  was  filed  to  redeem  a  term  of 
years,  created  by  a  voluntary  settlement,  after  a 
possession  by  the  defendants,  and  those  they  repre- 
sented, of  fifty-three  years,  and  also  several  years  after 
the  commencement  of  the  plaintifi'^s  title,  it  being 
proved  that  the  defendants  had  no  legal  title,  but 
merely  claimed  as  cestuis  que  trusty  a  decree  was  made 
to  let  the  plaintiff  into  possession  of  the  lands,  (c) 

Where  there  has  been  an  adverse  and  uninterrupted 
receipt  and  enjoyment  of  the  tithes  issuing  from  the 
land  of  another  of  one  particular  district^  for  a  long 
period  of  time,  as  for  one  hundred  and  fifty  or  two  hun- 
dred years,  it  will  be  presumed  that  the  tithes  have  been 
properly  severed  from  the  rectory  to  which  they  ap- 
pertained, (d)  whether  they  consist  of  the  whole  tithes, 
or  only  a  part  of  them,  (e)     And  in  favour  of  a  long 


(a)  Attorney-General  v.  Bowyer, 
3  Vcs.  714.  720.  724.  S.  C.  5  Ves. 
SOS ;  8  Ves.  273. 

(6)  See  Doe  d,  Fenwick  v.  Reed,  5 
B.  &  A.  232,  stated  poit.  Doe  d, 
Milner  o.  Brightwen,  10  East  583. 
Roe  d.  Pellatt  v.  Ferrers,  2  Bos.  & 
PuL  542. 

(c)  Acherley  v.  Roe,  3  Ves.  565. 


(d)  Scott  V.  Airey  and  others,  3 
Gwill.  1174.  Edwards  v.  Lord  Ver- 
non, 3  Gwill.  1177  n.  Williams  v. 
Bacon,  1  Sim.  &  Stu.  415.  Kinaston 
V.  Clerk,  5  T.  R.  265,  n.  Dartmouth 
V.  Roberts,  16  East.  334. 

(e)  Strutt  V.  Baker,  2  Ves.  jun.  625. 
4  GuilL  1430.  Foxcroft  v.  Parris,  5 
Ves.  221 ;  and  the  cases  in  n.  (d) 
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continued  enjoyment  of  tithes,  in  conformity  vnth  sue* 
cessive  recitals  in  old  leases,  the  court  will  presume 
performance  of  conditions  to  endow,  &:c*  and  adopt 
every  other  presumption  necessary  to  give  effect  to  a 
title  so  supported,  (a) 

But  the  presumption,  like  all  other  presumptions, 
may  be  rebutted,  (b) 

Where,  however,  a  claim  is  made  to  tithes  issuing  out 
of  a  person's  own  lands,  uninterrupted  possession,  how- 
ever long,  will  not  be  a  ground  for  raising  a  presump- 
tion of  a  title  to  them,  because,  as  we  have  before 
seen,  (c)  the  rights  of  the  church  will  not  be  affected 
by  lapse  of  time,  whether  in  the  hands  of  the  church 
itself,  or  of  a  lay  impropriator*  (d) 

To  raise  a  presumption  of  title  as  to  the. last  kind  of 
tithes^  documentary  evidence  must  be  produced  of  the 
severance  of  the  tithes  from  the  rectory,  as  that  the 
tithes  claimed  have  not  been  paid  to  the  owner  of  the 
rectory;  and. that  they  have  been  held  by  the  owner 
of  the.  land,  out-  of  which  they  arise  as  a  distinct  pos^ 
session ;  and  have  been  a  specific  subject  of  purchase,^ 
mortgage,  settlement,,  or  devise ;  (e)  but.  it  will  not  be 
necessary  to  produce  the  actual  deed  of  severance.  (/) 


(a)  WooUey  v.  Berkenshaw,  13  Pri. 
702. 

(6)  See  Lady  Dartmouth  v.  Ro- 
berts, 16  East,  334. 

(c)  Ante,  p.  230. 

((Q  81  Hen.  VIII.  c.  13.  s.  1  &  2. 
Nalle  V.  Edwards,  3  Anst  702.  Bury 
Corporation  v,  Evans,  Com.  Rep.  643. 
2Gwill.757.  Benson  v.  Olive,  Bunb. 
284.  Meade  and  others  v.  Notbury, 
2  Pti.  338.  Heatfacote  v.  Aldridge, 
1  Madd.  203.  243,    Wolsey  v.  Piatt, 


M'Clell.  468.  Williams  v.  Baoon,  1 
Sim.  &  Stu.  415. 

(e)  Medley  v.  Talmy,  Com.  652. 
Scott  V.  Airey,  ubi  sup^  Strutt  v. 
Baker,  2  Ves.  jun.  625.  Foxcroft  v. 
Parris,  5  Ves.  221.  Barney  v.  Harvey, 
17  Ves.  119.  And  see  Heathoote  v. 
Aldridge,  1  Madd.  236. 

(/)  Fanshaw  v,  Rolherham,  1  Eden, 
297.  But  see  JJennings  v,  Lettis,  2 
Gwill.  952. 
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And  where  presumptive  evidence  of  a  deed  of  sever- 
ance can  be  thus  furnished,  it  will  not  be  neces- 
sary to  show  all  the  intermediate  conveyances  and 
wills  between  that  deed  and  the  possession  of  the 
vendor ;  if  he  also  possess  the  later  evidence  of  his 
right,  (fl) 

It  may  be  laid  down,  that  there  must  be  presump- 
tive evidence  of  a  severance  for  a  century  at  least,  to 
'  establish  a  title  tp  property  of  this  nature,  (b) 

And  although  mere,  non-payment  of  tithes,  for  however 
long  a  period,  wou  Id  not  be  evidence  of  a  grant ;  yet  a  lay- 
man's adverse  enjoyment  or  pernancy  for  a  long  series 
of  years,  of  the  tithes  of  certain  lands,  or  of  a  money 
payment  in  lieu  of  tithes,  coupled  with  a  succession 
of  deeds,  by  which  the  tithes,  or  money  payments  in 
lieu  of  tithes,  have  been  conveyed  from  one  person  to 
another,  corresponding  with  the  enjoyment,  afford  evi- 
dence sufficient  to  justify  a  jury  in  presuming  a  legal 
grant  of  the  tithes*  (c) 

A  composition  real  in  lieu  of  tithes  will  not  be  sup- 
ported, unless  the  deed  should  be  produced,  or  at 
least  some  evidence  be  given  referring  to  the  deed, 
or  showing  that  it  did  exist  independent  of  mere 
usage,  (d) 

An  endowment  of  a  vicarage  will  be  presumed  after 


(d)  Fanshaw  v.  RoHierham,  tibi  tup.  Wolsey  v.  Piatt,  M'Clell.  468. 

Strutt  V,  Baker,  v^  tup,    Foxcroft  v.  (c)  Bacon  «•  Williams,  3  Russ. 

Pairis,  M  nqK  525. 

(})  See  Scott  «.  Airey,  ubi  np.  £d-  (cQ  Knight  v.  Halsey,  2  Bos.  & 

wards  V.  Lord  Vernon,  ti6i  ivp.   Lady  Poll.   SO  b.     Bennet  v.   Neale,    1 

Dartmouth  «.  Roberts,  16  £a8t,dM.  Wrig^tw.  324.    Ward  v.  Shepherd, 

Williams  v.  Bacon,  1  Sim.  9l  Stu.  3  Pri.  606.      Bennett  v.  Sluffing- 

415.    Matt  on  Pres.  380.    But  see  ton,  l  Dan.  Rep.  10 ;  1  PhiU.  Ev. 

Medley  v.  Talray,  Com.  65S.    Jen-  163. 
nings  V.  Lettis,  3  Gwill.  95S;  and 
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a  long  and  continued  possession  of  tithes  and  other 
profits,  (a)  And  the  court  will  presume  a  subsequent 
enlarged  endowment  in  support  of  an  appropriation 
by  a  rector,  which 'has  been  acted  on  for  a  great 
length  of  time,  although  an  insuflScient  endowment 
has  been  actually  produced  in  evidence  appearing  on 
the  face  of  it  to  be  inadequate  to  that  required  to  be 
made  by  the  terms  of  the  condition  of  the  original 
licence,  where  it  is  not  shown,  by  proof  of  some  defi- 
ciency in  any  particular  respect^  ^  that  the  vicarage  is 
in  fact  incompetently  endowed,  (b) 

Wherever,  indeed,  there  has  been  a  long  and  un- 
interrupted possession  of  at  least  sixty  or  a  hundred 
years,  and  any  deed^  document,  or  ceremony  is  want- 
ing, or  cannot  be  proved,  by  which  the  validity  of  the 
possession  would,  if  produced,  be  established,  it  may 
be  laid  down  that  such  deed  or  document  will  be  pre- 
sumed.  (c) 

Length  of  time  will  not  only  let  in  the  presumption 
of  a  grant,  but  will  also  determine  the  limits  of  the 
enjoyment  of  the  right  of  property  granted ;  for  if  it 
has  been  enjoyed  in  a  particular  way  for  a  considera- 
ble length  of  time,  this  will  be  presumptive  evidence 
that  such  was  ^he  intention  of  the  parties,  (d)  Thus 
where  a  grant  of  wreck  was  made  by  Hen.  II.  to  the 
proprietors  of  certain  lands  on  the  coast,  and  con- 
firmed by  Hen.  VIII.     The  proprietors  of  these  lands 


(a)  Crimes  v.  Smith,  12  Co.  4;  8  man  v.  Beard,  8  Anst.  W«;  Cro, 

Gwill,  514.  716.732.  Jac.  456.     Sawbridge  v.  Benton,  2 

(6)  Wolley  v.  Brownhill,  13  Pri.  Anst.  372 ;  and  the  cases  cited  anU, 

^19.S.C.  M<CleU,317.  p.  417. 

(c)  Crimes  v.   Smith,  12  Co.  4.  (<0Chad,v.Til8ed,2  Brod.&Bing. 

Bedle  v.  Beard,  12  Co.  5.    WoUey  403. 
V.  Brownhill,  M^CleU^,  317.    Chap- 
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having  forty  years  ago/  with  a  view  to  reclaim  sea 
mud,  run  an  embankment  across  a  small  bay  which 
was  used  to  be  left  dry  at  low  water,  and  having  ever 
since  asserted^  without  opposition,  an  exclusive  right 
to  the  soil  of  the  bay,  though  the  bank  was  forced  by 
tempest ;  it  was  held  that  such  usage  was  evidence 
whence  anterior  usage  might  be  presumed,  which, 
coupled  with  the  general  terms  of  the  grants  served 
to  elucidate  it  and  to  establish  the  right  so  as- 
serted. 

So  in  Ballard  t;.  Dyson,  {a)  it  was  held  by  Mans* 
field,  C.  J.,  and  two  other  judges,  against  Mr.  J. 
Chambre,  that  the  extent  of  a  usage  is  evidence  of  a 
right  commensurate  with  the  user. 

The  same  rule  was  held  to  apply,  by  Le  Blanc,  J.  to 
lights ;  as  where  an  ancient  window  wsis  raised  and 
enlarged,  the  owner  of  the  adjoining  land  was  held  to 
have  no  power  to  obstruct  the  passage  of  light  and  air 
to  any  part  of  the  space  occupied  by  the  ancient 
window, although. a  greater  portion  of  light  and  air  was 
admitted  through  the  unobstructed  part  of  the  en- 
larged window  than  was  formerly  employed,  (b) 

But  where  the  original  possession  can  be  satisfac- 
torily explained  without  the  aid  of  a  grant  or  convey- 
ance, and  is  consistent  with  the  fact  of  there  having 
been  no  conveyance,  it  is  then  a  question  to  be  deter- 
mined by  a  jury,  whether  in  fact  any  grant  or  convey- 
ance was  made. 

Thus  where  a-^defendant's  ancestor  came  into  pos- 
session of  certain  lands  in  1752,  as  a  creditor  under  a 

(a)  1  Taunt  379.  ley  v.  Shaw,  6  East,  £08.    Martin  v. 

(6)   Cbaodler   v.    Thompson,    3  Goble,  1  Camp.  923 ;  and  see  Qaeen's 

Camp.  80;  and  see  1  Roll.  Ab.  391.  College  case,  Jac.  1.  Ante^  p.  437. 
Laughton  v.  Ward,  Lutw.  40.    Bea- 

F  F 
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judgment  obtained  against  the  then  owner  of  the  land, 
and  defendant's  family  had  continued  in  possession 
ever  since ;  it  w^s  held  that  the  original  possession 
having  been  taken  not  under  any  conveyance^  th^ 
length  of  possession  was  only  pfimd  fade  evidence^ 
from  which  a  jury  might  infer  a  subsequent  convey* 
ance  by  the  original  owner  or  some  of  his  descendants^ 
but  that  it  might  be  rebutted,  and  that  the  jury  musk 
not  presume  such  conveyance  from  length  of  time, 
unless  they  were  satisfied  that  it  had  actually  been 
executed*  And  Abbott,  G.  J.,  ia  giving  judgment, 
observed,  that  ^' in  cases  where  the  original  possession 
cannot  be  accounted  for,  and  would  be  unlawful  un«* 
less  there  had  been. a  grant,  the  rule  may  perhaps  be 
different,  and  all  the  cases  cited  are  of  that  descrip- 
tion.  Here  the  original  possession  is  accounted  for, 
and  is  consistent  with  the  fact  of  there  having  been  no 
conveyance.  In  my  opinion,  presumption  of  grants 
and  conveyances  have  already  gone  too  far,  and  I  am 
not  disposed  to  extend  them  farther/'  (a) 

The  grant  to  be  presumed  must  have  been  made  by 
a  person  who  had  power  to  make  it,  or  the  presump* 
tion  cannot  arise.  (^) 

If  the  person  against  whom  the  presumption  is  to 
be  made  be  ah  infant^  or  labour  under  any  other  dis* 
ability,  the  presumption  will  be  rebutted,  (c) 

So  if  a  tenant  for  a  term  of  years,  or  life,  permit 
another  to  enjoy  an  easement  on  his  estate  for  twenty 
years  or  upwards  without  interruption,  and  then  the 
particular  estate  determines,  such  user  will  not  affect 
him  who  has  the  inheritance  in  reversion  or  remainder ; 

(a)  Doe  (/•  Feowick  v.  Reed,  5  B.      A.  S9i. 
&  A,  939.:  '■  (e)  Lord  Guernsey  v.  Rodbiidges^ 

(6)  Barker  v.  Richardson,  4  B.  &      Gilb.  £q.  Ca.  3. 
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but  when  it  vests  in  possession  he  may  dispute  the 
right  to  the  easement,  and  the  length  of  possession 
will  be  no  answer  to  his  claim.  Thus  where  A.  being 
tenant  for  life,  with  a  power  to  make  a  jointure,  which 
he  afterwards  executed,  gave  licence  to  B.  in  1747  to 
create  a  wear  on  the  river  T.  in  A.'s  soil  for  the  pur* 
pose  of  watering  B/s  meadows^  and  then  A.  died,  and 
the  jointress  entered  and  continued  in  possessbn  to 
the  year  1799,  when  the  tenants  of  A/s  farm  diverted 
the  water  of  the  river  from  the  wear ;  upon  which  the 
tenant  of  B/s  farm  brought  an  action  on  the  case  for 
diverting  the  water;  it  was  held  by  the  court  of  King's 
Bench  that  the  uninterrupted  possession  of  the  wear 
for  so  many  years,  with  the  acquiescence  of  the  par« 
ticular  tenants  for  life,  did  not  affect  him  who  had  the 
inheritance  in  reversion,  (a) 

So  also  wher«  A.  was  seised  of  an  ancient  mill^  to** 
geUier  with  a  stream  of  water  diverted  out  of  a  river> 
and  flowing  from  thence  unto  his  mill ;  and  B.  being 
possessed  of  other  mills,  together  with  a  stream  of 
water  diverted  out  of  the  same  river,  above  the  stream 
of  A.  by  means'  of  a  head-wear,  and  flowing  from 
thence  through  the  lands  of  A.  down  to  B/s  mills,  as 
appurtenant  to  the  same;  B.  erected  upon  other  lands 
below  the  lands  of  A.  and  near  the  said  watercourse,  two 
other  mills,  whereby  A. ^s  mill  became  of  no  use.  A.  hav« 
ing  recovered  damages  in  one  action  against  B.  on  this 
account,  B.  agreed  to  take  a  grant  from  A.  of  the  use 
and  benefit  of  the  watercourse,  widened  and  deepened 
by  him,  and  of  the  liberty  of  diverting  the  water  out 
of  the  river^  for  ninety-nine  years,  if  three  persons 
therein  named  should  so  long  live^  at  an  annual  rent ; 

(a)  Bradbury  v.  Grinsel,  Mich.  41 ;  Geo.  III.  K.  B.  2  Wins.  Saufid.  176  d. 

r  r  2 
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and  a  lease  was  granted  to  that  effect.  Soon  after 
the  execution  of  this  deed  A/s  mill  was  destroyed.  B.» 
or  those  claiming  under  him,  continued  to  enjoy  the 
watercourse  and  the  use  of  the  water  during  the  term, 
and  paid  the  rent.  The  lease  having  determined  by 
the  death  of  the  last  surviving  cestui  que  vie,  the  persQu 
claiming  under  the  grantee  continued  to  enjoy  the 
watercourse  in  the  manner  described  in  the  grants  aqd 
paid  rent  for  it.  The  re  version,  of  the  lands  upon 
which  A.'s  mill  stood  having  become  vested  in  C,  it 
was  held  that  he  might  maintain  indebitatus  assumpsit 
for  the  use  and  occupation  of  the  watercourse  and  the 
water  rubning  therein,  against  the  persons  who  claimed 
under  B.  (a) 

Thus  also  where  lights  had  been  made  and  en- 
joyed without  interruption  for  above  twenty  years, 
during  the  occupation  of  the  opposite  premises  by  a 
tenant ;  that  will  not  conclude  the  landlord  of  such 
opposite  premises,  without  evidence  of  his  knowledge 
of  the  fact ;  which  is.  the  foundation  of  presuming  a 
grant  against  him  ;  and  consequently  will  not  conclude 
a  succeeding  tenant  who  was  in  possession  under  such 
landlord  from  building  up  against  such  encroaching 
lights.  (A) 

In  another  and  later  case,  which  has  been  since 
much  referred  to,  the  same  rule  was  laid  down. 

* 

'  In  trespass  and  justification  under  a  public  right  of 
way,  the  hcus  in  quo,  which  was  hot  a  thoroughfare^ 
had  been  held  under  lease  from  1719  to  1818,  but  as 
far  back  as  living  memory  could  go  it  had  been  used  by 
the  public,  and  lighted,  paved  and  watched  under  an 
act  of  parliament^  in.  which   it  was   enumerated  as 

(a)  Davis  v.  Morgan,  4  B.  &  C.  8.       (b)  Daniel  v.  North,  U  East.  37«. 
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one  of  the  streets  in  Westminster.  After  I'SIS,  the 
plaintiff,  who  previously  lived  for  twenty-four  years  in 
its  neighbourhood,  inclosed  it ;  and  it  was  held,  under 
these  circumstances,  the  jury  were  justified  in  finding 
that  there  was  no  public  right  of  way,  inasmuch  as 
there  could  be  no  dedication  to  the  public  by  tenants 
for  ninety-nine  years,  nor  by  any  one  except  the  owner 
of  the  fee.  (a) 

Where  successive  rectors  had  been  in  possession 
of  land  for  above  fifty  years  past ;  but  in  an  action 
for  delapidations,  brought  by  the  present  against  the 
late  rector,  it  appeared  that  the  absolute  seisin 
in  fee  of  the  same  land  was  in  certain  devisees  since 
the  Stat.  9  Geo.  II.  c.  36,  and  that  no  convey- 
ance was  enrolled  according  to  its  provisions,  it 
was  held  that  no  presumption  could  be  made  of  any 
such  conveyance  enrolled,  (which,  if  it  existed,  the 
party  might  have  shown,)  and  consequently  that  the 
rector  had  no  title  to  the  land,  as  the  statute  avoids 
all  other  grants,  &c.,  in  trust  for  any  charitable  use, 
made  otherwise  than  is  there  directed,  (b) 

(a)  Wood  V,  Veal,  5  B.  &  A.  464;  what  species  of  adverse  possession,  is 

see  also  Goodtitle,  v.  Baldwin,  11  sufficient  to  ruse  a  presumption  of 

East.  488,  stated  ante,  p.  430 ;  and  a  grant  in  favour  of  the  right  to  a 

Barker  v.  Richardson,  4  B.  &  A.  579,  good  title  in  a  register  county,  see 

stated  poit.  Doe  d.  Beanland  and  others,  v.  Hurst, 

(6)  Goodtitle  v.  Baldwin,  11  East.  11  Pri.  475. 
488.    As  to  what  length  of  dme,  and 


CHAPTER  XXV. 


OF  THE  PRESUMPTION  OF  CONVEYANCES  OF  LEGAL  ESTATES 

IN  ABSTRACTS  OF  TITLE. 


It  is  frequently  necessary  to  presume  the  convey- 
ance of  a  legal  estate  in  an  abstract.  We  shall  men- 
tion the  principal  instances  in  which  this  will  be 
done. 

Where  a  chasm  occurred  in  the  documentary  evi- 
dence of  a  title,  between  a  will  creating  a  trust  and 
a  deed  forty  or  fifty  years  old,  purporting  at  that  time 
to  convey  tlie  trust  estate  to  trustees  then  newly  ap- 
pointed, successive  conveyances  from  the  old  to  the 
new  trustees  were  presumed  to  have  been  made,  {a) 

So  also^  as  has  been  before  observed,  {b)  the  ex- 
istence and  regularity  of  old  mesne  assignments  of 
leaseholds  will  be  presumed  where  there  has  been  a 
corresponding  possession   of  the    lands,  (c)      Thus 


(a)  Roe<2.  Everal  v.  Lowe,  1 H.  B.  1228.    Anon.  12  Vin.  Ab.  2d3,  pi. 

446.459.  15;  11  Ves.  350;   and  see  Rex.  v. 

{b)  Ante,  p.  104.  Barnsley,  1  M.  &  S.  377. 
(c)  Goodwin  v.  Baxter,  2  Bla.  Rep. 
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where  it  appeared  that  a  term  had  been  granted  to 
defendant's  father  in  1794,  and  that  on  his  death,  in- 
testate, his  son  I.  B.  entered  and  took  out  adminis- 
tration, and  was  possessed  until  his  death  ;  and  that 
on  his  death,  defendant,  his  brother,  etitered  ;  and  that 
by  indenture,  bearing  date  July  1814,  between  defend* 
ant  and  B.  M.  (concerning  other  premises)  it  was  recited 
that  defendant  was  legal  personal  representative  of  L 
B«;  it  was  held  that  this  was  primd  facie  evidence  that 
the  term  was  vested  in  defendant.  And  Lord  Ellen* 
borough  observed,  that  **  the  defendant  being  in  posses* 
sion>  the  law  will  refer  that  possession  to  a  rightful 
rather  than  to  a  wrongful  title  ;  and  tbene  is  a  course 
through  which  that  title  may  be  lawfully  derived^ 
viz.  by  supposing  the  defendant  to  be  privy  to  the 
term  granted  to  his  father.  Now  it  appears  by  a  reci- 
tal in  one  of  the  conveyances  to  which  the  defendant 
is  party,  that  he  is  the  legal  personal  representative 
of  his  brother^  who  was  administrator  to  the  father ; 
whence  it  may  be  presumed,  as  against  him>  either 
that  he  obtained  administration  de  bonis  non  to  his 
father,  after  the  brother's  decease^  or  that  he  took  the 
term  by  assignment  from  bis  brother ;"  and  the  other 
judges,  Bayley  and  Holroyd,  laid  down  similar  doc- 
trine, (a) 

Conveyances  will  also  be  presumed  when  land  is 
given  to  trustees  in  trust  to  convey  at  a  specified  time, 
and  the  cestui  que  trust  has  enjoyed  it  from  the  ap- 
pointed period  for  a  period  of  twenty  years,  or  even 
less^  but  the  conveyance  to  the  cestui  que  trust  cannot 
be  produced.     In  England  d.  Syburn  i;.  Slade,  (b)  the 


(a)  Doe  d.  Batten  v.  Murless,  6      Wilson,  3  Bing  1 15. 
Mail.  &  Sel.  1 10 ;  and  see  Livett  v.  (6)  4  T.  R.  682. 
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time  for  which  the  lands  were  enjoyed  was  considera- 
bly less  than  twenty  years.  («) 

And  where  an  estate  is  vested  in  trustees  for  a  tem- 
porary purpose,  and  no  further  intention  is  declared 
which  requires  the  legal  estate  to  remain  outstanding, 
a  trust  to  reconvey,  as  soon  as  that  purpose  is 
effected,  arises  by  implication ;  and  taken  in  connexion 
with  this  implied  duty,  long  subsequent  possession, 
as  of  one  hundred  years,  or  even  sixty  years,  becomes 
primd  facie  evidence  of  the  legal  estate  having  been 
reconveyed.  (b) 

The  leading  case  on  this  subject  is  Hillary  v.  Wal- 
ler, (c)  which  is  so  important  not  only  as  to  the  point 
which  it  more  immediately  decides^  but  in  the  general 
principles  laid  down  in  it,  which  carry  the  doctrines  of 
presumption  to  their  furthest  extent,  that  it  will  be  ne- 
cessary to  state  it  somewhat  fully. 

Lands  had  been  enjoyed  and  conveyed  for  a  period 
of  one  hundred  and  ten  years,  but  the  legal  estate  was 
shown  to  have  been  outstanding  in  1694,  and  no  deed 
reconveying  it  could  be  found.  The  question  was, 
whether  it  might  be  presumed.  Sir  Wm.  Grant,  M. 
R.,  decided  as  follows  :  **  The  question  is,  whether  a 
reconveyance  of  the  legal  estate  ought,  under  the  cir- 
cumstances of  the  case,  to  be  presumed.  If  it  ought, 
then  it  is  not  an  equitable  but  a  legal  title,  that  the 
defendant  is  desired  to  take.  I  agree  that  length  of 
time  does  not,  by  itself,  furnish  the  same  sort  of  pre- 

(a)  And  see  8  T.  R.  132;  1  Jac.     Tankard  v.  Wade,  Irish  T.  R.  162. 

6  W.  620 ;    and  see  Wadsworth's     Doe.  d,  Howel  v.  Lloyd,  Peake  £v. 
case,  Clayt.  26.  5th  edit.  App.  41 ;  Sug.  V.  &  P.  407; 

(6)  Lade  v.  Holford,  Bull.  N.  P.  but  see  Sug.  V.  &  P.  Vend.  324,  8th 

110,  as  explained  in  Doe  v.  Sybourn,  edit. 

7  T.  R.  2.     Roe  V.  Reade,  8  T.  R.         (c)  12  Ves.  239. 
14.  118.    Doe  V  Stable,  2  T.  R.  634. 
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sumptioQ  in  this  case  that  it  does  in  a  case  of  adverse 
possession.  Long-continued  possession  implies  title  ; 
as,  if  there  were  a  different  right,  the  probability  is 
that  it  would  have  been  asserted.  But  undisturbed 
enjoyment  does  not  show  whether  the  title  be  equita- 
ble or  legal.  It  does  not  follow,  however,  that  a  con- 
veyance of  the  legal  estate  cannot  be  the  subject  of 
presumption ;  though  the  presumption  be  made  upon 
a  different  ground.  Lord  Kenyon,  though  disinclined 
to  permit  ejectments  to  be  maintained  upon  equitable 
titles,  always  admitted  that  it  might  be  left  to  the  jury 
to  presume  a  conveyance  of  the  legal  estate ;  and  so 
far  acceded  to  Lord  Mansfield's  doctrine,  in  Lade  v. 
Holford ;  (a)  although  dissenting  from  that  of  some 
other  cases,  in  which  a  legal  estate,  clearly  outstand- 
ing, was  held  to  be  no  impediment  to  a  recovery  at 
law  by  the  party  beneficially  entitled.  On  what 
ground  was  such  presumption  to  be  made  ?  On  this — 
that  what  ought  to  have  been  done,  should  be  pre- 
sumed to  have  been  done.  When  the  purpose  is 
answered  for  which  the  legal  estate  was  conveyed,  it 
ought  to  be  reconveyed.  Presumptions  do  not  always 
proceed  on  a  belief  that  the  thing  presumed  has  ac- 
tually taken  place.  Grants  are  frequently  presumed, 
as  Lord  Mansfield  says,  (b)  merely  for  the  purpose, 
and  from  a  principle,  of  quieting  the  possession. 
There  is  as  much  occasion  for  presuming  conveyances 
of  legal  estates;  as,  otherwise,  titles  must  for  ever 
remain  imperfect,  and  in  many  respects  unavailable, 
when  from  length  of  time  it  has  become  impossible  to 
discover  in  whom  the  legal  estate  (if  outstanding)  is 

actually  vested.     If  we  could  in  this  case  ascertain  at 

« 

(a)  Bull.  N.P.  110.  (6)  Eldridge  v.  Knott,  Cowp.  216. 
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what  period  the  legal  estate  ought  to  have  been  re* 
conveyed,  I  see  no  reason  why  the  presumption  of  ha 
being  reconveyed  at  that  period  may  not  be  made. 
The  difficulty  here  is,  that  by  the  deed  of  1664  it  is 
only  as  to  a  moiety  of  the  estate  that  any  time  is  limited 

r 

for  their  conveyance.  It  could  not^  howe«^er,  be  meant, 
that  the  legal  estate  in  any  part  should  be  outstand- 
ing for  ever.  The  conveyance  of  it  was  made  for  a 
purpose  that  must  have  some  limit.  It  was  by  way 
of  security  against  the  eviction  of  the  St.  Clere's 
efttate.  At  what  precise  motiaent  the  danger  of  evic« 
tion  ceased,  it. is  impossible  to  say.  But  if  the  time 
that  has  elapsed,  one  hundred  and  forty  years,  does  not 
furnish  the  inference  that  none  can  be  made,  I  do  not 
know  what  period  would  be  sufficient  for  that  purpose. 
Mere  possibilities  ought  not  to  be  regarded.  *  The 
court,'  as  Lord  Hardwick  says  in  the  case  of  Lyddal 
t;.  Weston,  (a)  *  must  govern  itself  by  a  moral  cer- 
tainty; for  it  is  impossible  in  the  nature  of  things 
there  should  be  a  mathematical  certainty  of  a  good 
title/  He  adds,  '  There  are  often  suggestions  of  old 
entails;  and  often  doubts  what  issue  persons  have 
left,  whether  more  or  fewer;  and  yet  these  were 
never  allowed  to  be  objections  of  that  force  to  over* 
turn  a  title  to  an  estate.  So  we  have  here  sugges- 
tions  of  possible  grounds  of  claim.  But  no  man  can 
believe  that  the  owners  of  the  St.  Glere's  estate  feel 
any  apprehension  of  eviction  by  title  existing  prior  to 
1664  ;  or  that  they  would  at  any  time,  within  the  last 
sixty  years,  have  had  the  least  objection  to  direct  a 
re-conveyance  of  the  Fingreth  Hall  estate,  if  the  per- 
sons in  whom  the  leg^I  interest  is  vested  should  hav^ 

(a)  3  Atk.  19.    See  ante,  p,  60. 
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been  discovered.  Why,  then,  Bhould  not  »ui;h  re- 
conveyance be  presumed?"  (His  Honour  then  goes 
through  the  particular  circumstances  of  the  case.) 
**  The  evidence  of  actual  re-conveyance  must^  however^ 
be  admitted  to  be  slight  and  incooclusive.  But  on 
the  general  grounds  I  have  before  stated,  I  conceive 
that  there  is  no  court  before  which  a  question  con- 
cerning this  title  can  come,  that  would  not.  under  all 
the  circumstances  of  the  case  itself,  presume,  or  direct 
a  jury  to  presume,  that  the  legal  estate  has  been  re- 
conveyed.  It  is,  therefore,  such  a  title  as  a  purchaser 
may  safely  take ;  and  the  defendant  ought,  conse- 
quently, specifically  to  perform  his  agreement." 

A  specific  performance  of  the  agreement  was  de- 
creed accordingly.  From  that  decree  the  defendant 
appealed  to  the  Lord  Chancellor. 

The  Lord  Chancellor  (Lord  Erskine)  decided  as 
follows : — *'  I  admit  a  purchaser  ought  not  to  be  com- 
pelled specifically  to  perform  the  contract^  unless  the 
vendor  is  in  a  condition  to  make  a  good  title ;  and,  in 
a  clear  and  full  sense,  such  as  ought  to  be  considered 
by  a  court  of  justice  a  good  title.  The  question,  whe- 
ther, under  all  the  circumstances,  I  ought  to  consider 
this  a  good  title,  is  of  very  great  importance,  and 
ought  to  be  decided  upon  principles  clear  and  satis- 
factory. The  presumption  in  courts  of  law  from  length 
of  time  stands  upon  a  clear  principle,  built  upon  rea- 
son, the  nature  and  character  of  man,  and  the  results 
of  human  experience.  It  resolves  itself  into  this, 
that  a  man  will  naturally  enjoy  what  belongs  to  him. 
This  is  the  whole  principle.  It  has  application  in 
cases  of  incorporeal  hereditaments,  and  where  there 
is  a  written  title.  As  to  incorporeal  hereditaments, 
1st.  Rights  of  way,  not  enjoyed  for  a  number  of  years, 
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though  a  convenience,  if  not  a  necessity  for  the  en- 
joyment has  existed ;  the  court  directs  the  jury  to 
presume,  either  that  it  never  did  exist,  or  that  it  was 
surrendered  ;  upon  this  plain  reason — the  absence  of 
any  cause  why  a  man  possessed  of  a  right  which  is 
convenient  or  necessary  to  him,  should  in  no  instance 
have  enjoyed  it.  So  as  to  the  use  of  water  and  light ; 
and,  whenever  a  party  has  been  long  out  of  possession 
of  an  incorporeal  hereditament,  the  question  has  always 
been  determined  in  that  manner.  I  have  heard  it 
stated,  that  this  does  not  apply  to  the  case  of  a  public 
road.  It.  applies  more  to  that  than  to  a  private  road. 
The  reason  given  was,  that  there  cannot  be  the  same 
presumption  of  a  surrender.  If  by  matter  of  record 
the  right  appears  vested  in  the  public,  it  may  be  so ; 
as  there  the  right  appears,  and  the  surrender  does  not 
appear.  But  if  it  does  not  rest  upon  matter  of  record, 
and  the  public  have  not  enjoyed,  it  is  to  be  left  to  the 
jury  to  presume,  and  is  almost  conclusive,  not  that 
it  was  surrendered,  but  that  it  never  existed ;  and  for 
this  special  reason — one  man  may  surrender,  or,  for 
many  reasons,  not  enjoy  his  right;  but  the  probabi- 
lity  is  as  to  the  public,  that  some  instance  of  enjoy- 
ment would  be  shown.  That  is  much  stronger  than 
the  case  of  a  private  road,  if  for  many  years 
there  has  been  no  enjoyment;  for  what  one  man 
n)ay  relinquish,  another  may  be  disposed  to  assert. 
Then,  as  to  presumption  of  title :  1st,  As  to  a  bond 
taken,  and  no  interest  paid  for  twenty  years;  nay, 
within  twenty  years ;  the  presumption  is,  that  it  has 
been  paid ;  and  the  presumption  will  hold,  unless  it 
can  be  repelled^  unless  insolvency^  or  a  state  approach  - 
ing  to  it,  can  be  shown  ;  or  that  the  party  was  a  near 
relntiQU,  or  the  absence  of  the  party  having  a  right  to 
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the  money ;  or  something  that  repels  the  presumption, 
that  a  man  is  always  ready  to  enjoy  what  is  his  own. 
The  case  of  a  mortgage  is  an  instance.  I  remember  a 
case  before  Lord  Mansfield^  where  a  mortgagee  brought 
his  ejectment :  Jthe  deeds  proved,  accompanied  with  a 
bond,  all  went  for  nothing:  he  had  not  received,  for 
twenty-five  years,  though  living  within  a  street  of  the 
mortgagor,  any  money  upon  the  mortgage  ;  and  upon 
that^  the  mortgage  was  considered  satisfied.  It  has 
been  said,  you  cannot  presume  unless  you  believe. 
It  is  because  there  is  no  means  of  creating  belief,  or 
disbelief,  that  such  general  presumptions  are  raised 
upon  subjects  where  there  is  no  record  or  written 
muniment.  Therefore,  upon  the  weakness  and  in- 
firmity of  all  human  tribunals,  judging  of  matters  of 
antiquity  instead  of  belief,  there  must  be  the  founda- 
tion of  the  judgment  upon  some  recent  transaction : 
where  the  circumstances  are  incapable  of  framing  any 
thing  like  belief,  the  legal  presumption  holds  the  place 
of  particular  and  individual  belief.  That  has  been  car- 
ried to  this  length.  In  the  Mayor  of  Kingston  upon 
Hull  V.  Horner,  (a)  payment  of  the  duties  was  shown 
for  three  centuries.  Why  were  the  duties  paid,  if  the 
parties  were  not  bound  to  pay  them  ?  The  corporation 
produced  their  title,  worth  nothing;  but  the  jury  was 
directed  to  presume  another  grant,  subsequent  to  that 
which  gave  them  the  part  without  the  duty ;  a  strong 
presumption  certainly :  but  Lord  Mansfield  said  it  was 
a  right  presumption,  alluding  to  the  case  before  Lord 
Ellesmere.  (b)  So  the  case  of  Chester-le- Street  was 
stronger,  the  curacy  there  being  excepted  upon  the 
face  of  the  grant.     The  question  was  not,  as  in  the 

(a)  Cowp.  10^.  ante,  p.  434.  ante,  p.  418. 

(6)  Bedle   v.  Beard,   13  Co.  54; 
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cMlier  case,  whether  it  passed  or  not*  Mankind, 
from  the  infirmity  and  necessity  of  their  situation, 
must,  for  the  preservation  of  their  property  and  rights, 
have  recourse  to  some  general  principle,  to  take  the 
place  of  individual  and  specific  belief,  which  dan  hold 
only  as  to  matters  within  our  own  time,  of  which  a  con- 
clusion can  be  formed  from  particular  and  individual 
knowledge.  But  all  this  is  nothing,  where  it  can  be 
seen  that  the  possession  is  provided  for ;  and  that  is 
the  stress  of  the  argument,  viz.  that  by  this  deed  of 
1664,  the  possession  was  to  remain  with  the  trustee; 
for  it  was  a  possession  until  such  time  as  the  party  was 
evicted;  but  if  he  was  evicted,  the  possession  of 
course  was  not  to  remain  to  the  use  of  the  settlement^ 
but  the  conveyance  was  to  be  made  according  to  the 
indemnity.  Therefore  it  is  said,  none  of  these  cases 
apply,  as  the  foundation  of  them  is,  that,  the  party  was 
out  of  possession ;  but  this  is  not  so  where  his  posses^ 
sion  is  provided  for.  See  how  that  is,  and  what  is  the 
true  meaning  of  this  deed.  The  manor  of  St.  Clere's 
and  Heron's  was  sold  to  Ourdon  and  Knighti^ridge; 
There  was  to  be  security  against  some  incumbrances 
to  have  a  speedy  termination ;  for  such  an  indemnity^ 
as  an  estate^  vested  in  trustees  as  an  indemnity,  not 
only  against  incumbrances  likely  to  appear  speedily, 
but  at  the  distance  of  one  thousand  years,  without  any 
specific  danger  on  the  minds  of  the  parties,  has  never 
occurred.  A.  title  is  impeached  upon  some  specific 
objection,  depending  upon  something  to  happen  in  a 
few  years ;  and  the  indemnity  must  be  co^rtensive 
with  the  objection.  The  whole  of  the  estate  originally 
was  conveyed  to  Henry  Mildmay.  That  is  the  in«- 
firmity  of  the  case,  that  the  whole  was  conveyed.  The 
object  of  the  conveyance  was,   first,  to  secure  the 
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annuities  to  Sir  Humphrey  and  Lady  Catherine  Miidn 
may»  the  latter  continuing  alive  till  1694 ;  and  thea 
this  strange  clause  is  inserted^  which  means^  that,  in 
case  of  eviction,  the  trustee  shall  convey  one  half  of 
this  estate  to  the  uses  of  the  settlement.  Upon  what 
ground?  The  whole  estate  being  originally  in  my 
trustee,  for  my  indemnity,  upon  what  ground,  if  I  am 
evicted,  is  one  half  to  be  so  conveyed  ?  Through  all 
this  obscurity  I  can  see  the  intention^  that  eleven 
years  were  the  expected  period  of  the  infirmity  of  the 
title^  and  after  that  period  this  moiety  was  to  be  con- 
veyed :  not  the  remainder  of  the  estate,  for  there  was 
another  security  to  be  answered.  That  could  not  be 
coaveyed  till  Lady  Catherine  was  dead.  A  moiety 
was  conveyed,  as  there  was  then  an  end  of  the  ob* 
scurity  and  infirmity  belonging  to  the  title ;  but  the 
residue  was  not  to  go  out  of  the  trustee,  as  Lady  Ca- 
therine was  living.  I  am  bound  to  presume,  that 
whenever  the  danger  of  St.  Clere's  and  Heron's  was  at 
an  end,  when  that  time  arrived  which  was  designated 
by  the  period  of  eleven  years,  or  any  period  at  which 
it  could  be  said  there  was  no  more  danger,  then  that 
estate  was  to  be  saleable,  and  a  reconveyanoe  was  to  be 
made*  There  is  no  answer,  then,  as  to  the  length  of 
time.  Am  I  not  to  presume,  that  SL  Clere's  and 
Heron's  is  a  good  estate  to  the  purchaser  ?  It  has  not 
been  disturbed  for  one  hundred  and  forty  years.  If  any 
claim  were  now  set  up,  is  it  possible  to  say  that  such  a 
plaintiff  would  recover  in  ejectment  ?  If  that  could  be 
supposed,  would  not  this  court  grant  a  perpetual  in* 
junction  against  him,  upon  such  a  title,  after  uninterupt* 
ed  possession  for  one  hundred  and  forty  years  ?  There, 
then,  is  the  application  of  these  principles.  I  presume 
a  conveyance  from  the  trustee  of  an  estate,  intended  as 
anindemnity  against  incumbrance^whenfor  a  century  or 
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more  every  idea  of  an  incumbrance  has  been  at  an  end ; 
and»  if  these  presumptions  are  made  after  twenty  or 
thirty  years,  because  the  party^  being  out  of  possession, 
all  presumption  is  against  him,  I  make  it  in  this  instance. 
It  would  have  been  very  different  if  the  intention  had 
not  appeared  upon  the  deed.  But  when  the  time  is 
designated,  viz.  eleven  years,  if  I  cannot  do  this  at 
the  end  of  one  hundred  and  forty  years,  it  is  admitted 
this  objection  must  continue  to  any  period.  By  sup- 
porting this  object,  I  should  lay  down  a  rule  most 
dangerous,  and  destroy  the  very  reason  of  legal  pre- 
sumption. There  is  a  defect  and  omission  in  the 
deed,  not  providing  that  when  the  annuities  are  satis- 
fied, there  should  be  a  conveyance  of  the  other  moiety. 
My  judgment  is,  that  at  this  distance  of  time  I  ought 
to  presume  that  this  reconveyance  has  been  made. 
I  agree,  I  must  make  that  presumption.  My  judg- 
ment is  founded  upon  this,  and  I  make  the  presump- 
tion without  sending  it  to  law ;  being  confident  a 
judge  must  tell  a  jury  they  ought  to  presume,  and 
they  would  presume,  that  this  necessary  reconvey- 
ance had  been  made.  Therefore  I  am  of  opinion  that 
the  decree  ought  to  be  afiirmed.  I  give  my  judgment^ 
laying  down  the  general  principle  of  the  law,  and 
saying,  this  case  comes  within  it.  Nothing  follows  as 
to  other  cases." 

But  when  land  is  conveyed  to  trustees,  without  any 
expressed,  or  manifest  object,  requiring  that  the  legal 
and  the  equitable  estates  should  be  separate,  and  the 
beneficial  enjoyment  continues  in  the  same  family,  and 
is  not  inconsistent  with  the  fact  of  the  legal  estate 
being  outstanding,  no  length  of  time  will  operate  as  a 
reason  for  the  presumption  of  a  conveyance  to  the 
parties  beneficially  interested. 

Thus  where  there  had  been  a  possession  by  the 
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family  of  the  lessor  of  the  plaintiff  for  one  hundred 
and  twenty  years,  under  a  deed  declaratory  of  a  bene- 
ficial interest,  in  which  a  covenant  to  convey  the  legal 
estate  was  inserted,  a  presumption  will  not  be  raised 
that  such  estate  has  been  conveyed  to  the  possessors, 
nor  entitle  them  to  bring  an  ejectment ;  the  court  ob- 
serving,  that  twenty  years^  possession,  it  was  true,  if 
nothing  more  had  appeared,  would  have  been  a  suffi- 
cient title :  but  then  it  must  be  a  possession  of  a  legal 
estate  under  a  supposed  right  to  it.  The  possession 
there  had  been  equitable  :  the  possession  legally  had 
been  all  along  in  the  trustees  in  whom  the  legal  estate 
remained,  and  to  whom  the  cestui  que  trust  was  no  more 
than  a  tenant  at  will,  and  that  the  possession  was 
otherwise  accounted  for,  without  such  a  presump- 
tion, (a)    , 

And  the  same  rule  obtains  where  an  estate  is  cove- 
nanted to  be  settled  or  limited  in  a  particular  manner, 
^nd  the  beneficial  enjoyment  corresponds  with  the 
tenor  of  the  articles,  and  is  not  inconsistent  with  the 
fact  of  the  legal  estate  being  outstanding,  (b) 

And  in  such  cases  the  exercise  of  acts  of  ownership, 
which  might  have  been  done,  whether  the  proprietor 
possessed  the  legal  or  equitable  estate,  or  which 
would  not  necessarily  lead  to  an  investigation  of  the 
title,  will  not  establish  the  presumption  of  a  convey- 
ance^  Thus  the  making  leases  at  rack  rent  is  not 
sufficient,  (c) 

But  where  there  has  been  a  long  and  frequent  exer- 
cise of  such  acts  by  the  party  beneficially  entitled, 
which  make  it  probable  that  the  legal  interest  is  also 

(a)  Doe  li.  Sir  R.  Grosvenor  o.     Brightwen,  10  East.  583. 
Swymmer,  1  Ld.KeDyon,  Rep^S85«  (c)  Doe  v.  Swymmer,  1  Lord  Ken. 

(b)  Doe   d.  Sir   Wm.  Milner  v.      Rep.  by  Hanmer,  385. 

G   G 
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in  bim,  the  conveyance  will  sometimes  be  presumed  : 
as  where  the  person  beneficially  interested  has  from 
time  to  time  granted  beneficial  leases,  (a)  or  has 
mortgaged  or  sold  certain  parts  of  it  absolutely.  (JH) 
It  must  be  observed,  however,  that  the  reason  given  is 
in  part  unsatisfactory,  because  leases  and  mortgages 
are  frequently  made,  although  the  legal  estate  be  out- 
standing. 

Where  the  re-conveyance  by  a  trustee  would  amoant 
to  a  breach  of  trust,  a  conveyance  will  never  be  pre- 
sumed, although  the  strongest  acts  of  beneficial  enjoy- 
ment have  been  exercised,  even  a  sale  for  a  valuable 
consideration,  (c) 

Where  a  mortgage  in  fee  is  of  remote  date,  seventy 
or  eighty  years  back,  and  appears  to  have  been  long 
satisfied,  a  reconveyance  will  be  presumed.  Thus  in 
a  late  case,  [d)  where  the  mortgage  was  made  in  1 745, 
but  was  not  afterwards  mentioned  in  the  title-deeds, 
and  there  had  been  no  demand  either  of  principal  or 
interest  for  several  years,  and  the  mortgage  deeds 
had  been  long  in  the  possession  of  the  owner  and 
his  ancestors,  a  reconveyance  was  presumed  ;  and,  of 
course,  when  the  mortgage  deed  or  deeds  are  found 
in  the  possession  of  the  owner  of  the  property,  or  if 
the  estate  has  been  since  sold  or  mortgaged,  (e)  the 
presumption  is  greatly  strengthened. 

Where  deeds  afiect  lands  in  register  counties,  it 
seems  very  doubtful,  if  there  be  no  entry  of  them  to 

(a)   Lady   Stafford   v,  Llewdlin,  (c)  Keene  v.   De&rdon,   8  East. 

SkiD.  77.  S48.  ^m> 

{b)  See  what  is  said  by  Le  Blanc,  {ft)  Cooke  v.  Soltaii,  9  Sim.  &  Stu. 

•  J.y  in  Keene  v.  Deardon,  8  East.  266;  154.    See  ante,  p.  498. 

and  by  Lord  Eldon,  in  Nonaiile  if.  (e)  Wilson  v.  Witherby,  Btdl.  M«P. 

Greenwood,  Turn.  49.  MattonPres.  110. 
991. 
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be  foand  in  the  registry,  whether  they  can  be  pre- 
sumed to  exist,  (a) 

For  the  purpose  of  supporting  a  long  possession  by 
ettbd  que  trusty  a  disseisin  of  the  trustees  may»  under 
particular  circumstances,  be  presumed,  (b)  But,  as 
has  been  well  observed,  the  same  facts  which  would 
support  a  disseisin  would  equally  establish  a  con- 
veyance, (c) 

(a)  See  Doe  v.  Hirst,  11  Pri.  475.  (c)  Matt  on  Pres.  3S4y  citing  S 
See  also  Matt,  on  Presump.  0  n.,  "in  Vent  dS9.  Doe  v.  Swymmery  1  Ld. 
which  a  contrary  opinion  is  main-  Ren.  Rep.  385.  Smith  v.  King,  16 
tained ;  and  pot,  p.  474.  East.  889. 

(b)  See  1  Ves.  435,  ^xA  3  Mer.  8(30. 
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CHAPTER  XXVI. 


OF  THE  PRESUMPTION  OF  SURRENDERS  IN  ABSTRACTS  OF 

TITLE. 


This  chapter  will  be  divided  into  two  sections.  L 
Presamption  of  surrenders  of  life  estates. — IL  Pre- 
sumption of  surrenders  of  terms. 

L    PRESUMPTION    OF    SURRENDERS    OF    LIFE 

ESTATES. 

In  order  to  support  a  title  under  a  common  recovery 
it  is  sometimes  necessary  to  presume  a  surrender  by  a 
tenant  for  life.  Such  presumption  must  be  grounded 
on  some  fact,  as  possession  in  the  person  having  the 
remainder  or  reversion,  8cc.,  and  enjoyment  without 
any  claim  for  a  considerable  time,  (a)  This  doctrine 
is  laid  down  in  an  early  case,  but  the  precise  time  of 
enjoyment  is  not  mentioned. 


(a)  Green  v.  Froud,  1  Mod.  117.     v.  Froud,  3  Keb.  dlO. 
S.C.  Nom.  Anon.  1  Vent.  S57.  Green 
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*  In  Warren  d.  Webb  v.  Greville,  (a)  a  surrender  of 
a  tenant  for  life  was  presumed  after  a  recovery  bad 
been  suffered  for  forty  years,  the  property  having  been 
quietly  enjoyed,  and  evidence  being  produced  of  the 
debt-book  of  an  attorney^  in  which  charges  were 
made  for  suffering  the  recovery,  two  articles  of  which 
were  for  drawing  surrender  from  the  tenant  for  life> 
and  for  ingrossing  two  parts  thereof;  and  that  it  ap^ 
peared  by  the  book  that  the  charges  were  paid,  and 
this  evidence  .was  admitted^  although  the  attorney 
was  dead,  (b) 

Pigott  says,  (c)  ''It  is  apparent  there  must  be  a 
tenant  to  the  pracipe  either  by  right  or  wrong.  And, 
therefore,  in  many  cases  it  may  seem  wholly  imprac- 
ticable for  those  who  have  the  remainder  in  tail  to 
suffer  a  recovery.  The  most  usual  way  is  for  him  iii 
remainder  to  get  the  tenant  for  life  to  sui^ender  to 
him  conditionally ;  and  in  this,  though  the  tenant  for 
life  keep  the  possession,  yet  the  recovery  will  be 
good."  (d) 

Such  a  surrender,  however,  in  Mr.  Preston's  opi- 
nion, cannot  safely  be  presumed  except  under  very 
particular  circumstances,  such  as  possession  for  sixty 
or  seventy  years  under  the  recovery,  (e) 

If  the  possession  can  be  explained  as  held  under  a 
defective  deed,  or  if  the  previous  estate  be  shown  to 
have  existed  since  the  time  of  suffering  the  recovery, 
the  possession  is  accounted  for,  and  the  presumption 
will  be  rebutted.  (/) 

(a)  SStra.  1129.  Cro.  Jac.  455;  9  LutW.1549.    lin- 

(6)  See  as  to  this  case,  2  Burr,  coin  College  case,  3  Co.  58  b. 

1072,  1075,  1076^  per  Lord  Mans-  (e)  1  Prest.  Abs.  554. 

field.  (/)  Haines  Burly*s  case,  5  Mod. 

(c)  Rec.  41.  210. 

(i)  See  also  Griffin  v.  Stanhope, 
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In  the  etse  ct  Good  title  d.  Bridges  v.  Duke  of 
ChandoB  (a)  this  subject  was  fally  discussed.  In  that 
case  the  recovery  had  been  suffered  about  thirty^two 
years.  Lord  Mansfield^  in  the  course  of  a  very  luminous 
judgment  made  the  following  observations:  ^^ There 
are  two  s<nts  of  presumptions ;  one  a  presumption  of 
law,  not  to  be  contradicted;  the  other  a  species  of 
evidence^  which  latter  must  hare  n  gronnd  to  stand 
upon /something  fix)m  whence  it  is  to  arise.  Where  a* 
person  has  power  to  suffer  a  recovery,  and  therdby 
bar  the  estate  tail,  ofnnia  presumuntur  rith  et  solemmter 
acta,  until  the  contrary  appears.  And  it  is  reasonable 
that  it  should  be  so.  But  if  the  contrary  shall  appear, 
there  is  an  end  of  the  presumption.  This  was  the 
case  of  the  Earl  of  Suffolk's  recovery,  upon  a  trial  at 
bar  in  this  court  in  Easter  Term^  1747.  There  the 
contrary  did  appear^  and  the  presumption  was  tha*eby 
destroyed.  There  were  blundering  deeds  actually 
produced,  which  appeared  clearly  to  be  wrong ;  and  it 
was  manifest  upon  the  evidence  disclosed,  that  there 
was  no  good  tenant  to  the  pmcipe.  It  was  therefore 
impossible  for  the  court  to  presume  that  there  was  one. 
But  if  a  man  has  power  to  sufier  a  recovery,  that  is  a 
solid  and  reasonable  ground  for  presuming  that  all 
was  done  rightly  and  regularly,  unless  something  to 
the  contrary  shall  appear.  So  where  the  freeholder  is 
a  trustee  for  the  tenant  in  tail  himself,  and  under  his 
power  and  direction^  it  is  reasonable  and  just  cause 
for  presuming  *  that  every  thing  was  regularly  trans- 
acted.' So  where  the  person  or  persons  interested 
to  object  against  the  validity  of  a  recovery,  have  had 
opportunity  to  make  objections  to  it,  but  instead  of 

(a)  2  Burr.  1068. 
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doing  80»  have  acquiesced  under  it,  and  not  at  all  dis- 
puted its  validity,  this  is  a  presumption  *  that  all  was 
right/  forasmuch  as  they  never  did  object  to  it. 
But  there  can  be  no  presumption  of  the  nature  of  evi- 
dence, in  any  case>  without  something  from  whence 
to  make  it,  some  ground  to  found  the  presumption 
upon.  Whereas  here  there  is  absolutely  nothing  from 
whence  to  presume,  no  sort  of  ground  to  build  any 
presumption  upon.  The  single  pretence  to  any,  the 
least  ground  of  presumption,  in  the  present  case^ 
can  be  on]y  this,'  '  that  no  tenant  in  tail  in  re- 
mainder would  suffer  a  recovery  without  first  getting 
a  surrender  of  the  life  estate,  in  order  to  make  it  valid 
and  effectual/  But  even  this  does  not  appear.  He 
must  probably  know,  or  have  been  informed  by  his 
counsel  or  agents^  that  he  could  have  no  such  power 
without  obtaining  a  surrender  of  the  life  estate.  He 
might  perhaps  be  satisfied  that  he  could  not  obtain  a 
surrender  of  the  life  estate  in  these  settled  lands  ;  or 
he  might  have  attempted  to  obtain  it,  and  failed  in 
such  attempt.  If  the  mere  fact  of  the  remainder-man 
in  tail  suffering  a  recovery  was  alone  sufficient  to 
ground  a  presumption  of  a  surrender  of  the  life  estate, 
it  would  be  in  the  power  of  every  remainder-man  in  tail 
to  bar  the  estate  tail,  notwithstanding  that  the  tenant 
for  life  should  absolutely  refuse  to  join  with  him  in 
suffering  a  recovery.  Therefore  it  is  necessary  that 
there  should  be  facts  and  circumstances  to  ground  a 
presumption  of  such  a  surrender  upon.  No  argument 
can  be  drawn  in  this  case  from  length  of  time,  because 
the  jointress  died  but  in  1759^  and  the  ejectment  was 
instantly  brought."  Mr.  Justice  Wilmot  observed, 
''  that  he  had  no  notion  of  a  presumption  without  some 
fact  and  circumstances  to  found  it  upon.  This  would 
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be  mferring  something  seen  for  something  not  seen* 
Length  of  time  alone  is  nothing,  the  presumption 
must  arise  from  some  facts  and  circumstances  arisingf 
within  that  time." 

I  have  been  more  anxious  to  lay  before  the  reader 
the  fullest  information  as  to  the  presumption  of  sur« 
render  of  estates  for  life,  as  the  necessity  of  raising  it 
frequently  occurs  in  abstracts.  The  authorities  seem 
to  warrant  the  following  conclusions.  That  mere 
lapse  of  time,  after  suffering  a  recovery,  will  not  raise 
the  presumption ;  that  if  there  has  been  an  adverse 
and  undisturbed  possession  for  forty  or  even  thirty 
years,  under  a  recovery  suffered  by  a  tenant  in  tail 
in  remainder,  the  presumption  will  arise ;  but  that  if 
circumstances  appear  which  prove  that  there  was  not 
a  good  tenant  to  the  pracipe,  adverse  possession  will 
not  avail,  and  the  presumption  will  be  rebutted. 


IL  PRESUMPTION  OF  SURRENDERS  OF  TERMS. 

The  doctrine  respecting  the  presuming  the  surreu'- 
der  of  terms  of  years  which  have  been  assigned  to 
attend  the  inheritance,  has  lately  undergone  much 
fluctuation.  It  will  be  proper,  therefore,  to  consider 
the  principal  cases  at  length,  and  to  show  how  the 
rule  at  present  stands. 

The  nature  of  attendant  terms  has  been  mentioned 
in  a  former  page ;  (a)  and  it  was  a  rule  of  Lord  Mans*- 
field,  that  he  would  never  suffer  a  plaintiff  in  ejectment 
to  be  nonsuited  by  a  term  outstanding  in  his  own 
trustee,  but  would  in  such  cases  direct  the  jury  to 

</i)  SceanU,  pp.  105,  106. 
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presame  the  sarrender  of  the  term,  (a)  Lord  Kenyon 
expressed  his  approbation  of  this  rule,  (Jk)  but  with 
this  restriction,  that  although  the  jury  might  presume 
the  term  surrendered,  yet  without  such  presumed 
surrender,  the  estate  in  the  trustee  must  prevail,  (c) 

The  difficulty  of  this  doctrine  is  not  its  intrinsic  in* 
justice^  but  that  it  has  been  the  long  established  prac- 
tice of  conveyancers,  to  assign  satisfied  terms  to  trus^ 
tees  for  the  benefit  of  purchasers  and  mortgagees,  as  a 
protection  against  all  intermediate  charges  and  incum- 
brances, between  the  creation  of  the  term,  and  the  pur- 
chase or  mortgage ;  and  this  practice  has  been  recog- 
nized and  sanctioned  by  the  most  eminent  judges,  (ti)  - 

The  point  has,  however,  been  lately  very  amply  dis'^ 
cussed  in  the  Court  of  King-s  Bench,  and  Lord  Mans* 
field^s  rule  has  been  acted  on  to  the  fullest  extent,  (e) 
And  it  has  been  laid  down  with  great  solemnity  and 
determination,  that  the  surrender  of  a  term  may  be 
presumed  even  against  the  interest  6f  the  owner  of  the 
inheritance ;  that  when  a  term  ought  to  be  assigned  or 
noticed  on  particular  occasions,  and  is  not  assigned  or 
noticed,  a  surrender  of  it  may  justly  be  presumed  from 
the  fact  of  that  omission ;  and  that  the  settlement  or 
mortgage  of  the  property  will  be  considered  to  form 
such  occasion.  The  reader's  attention  should  be  par-^ 
ticularly  directed  to  the  judgments  in  these  cases,  as 

(a)  Lade  v.  Holford,  3  Burr.  1416;  The  latter  learned  judge,  as  early  as 

Bull.  N.  P.  110.    Doe  d,  Bristow  v.  this  last  case,  observed  that  the  doc- 

Pegge,  1  T.  R.  758  d.  trine  as  to  satisfied  terms  was  much 

(Jf)  See  Doe  v.  Staple,  2  T.  R.  shaken  by  the  cases  in  the  King's 

696.    Doe  v.  Reade,  8  T.  R.  1S9.  Bench. 

(c)  See  Goodtitle,  v,  Jones,  7  T.  (e)  Doe  d.  Burdett  v.  Wrighte,  2 
R.  47.  B.  8c  A.  710.    Doe d.  Putland  v.  Hil- 

(d)  Per  Lord  Hardwicke,    1  T.  R«  der,  ib.  78S. 
768.     Lord  Eldon,  6  V'cs.  184^  5. 
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tifee  rewons  which  goided  the  coart  in  deciding  them 
are  there  fully  explained.  The  principal  arguments, 
and  the  nature  of  terms  presumed  to  be  surrendered, 
may  be  thus  abridged* 

In  Doe  V.  Wright,  the  portions  of  the  judgment  re- 
lating to  this  point  were  as  follow : — Mr.  Justice  Bay- 
ley  said,  *'  This  case  has  been  argued  at  great  length, 
and  if  we  entertained  any  doubt  on  the  subject  we 
would  postpone  our  judgment.  But  as  my  Lord  Chief 
Justice  and  my  brother  Best^  before  they  left  the 
court,  heard  a  great  part  of  the  argument,  and  have 
communicated  to  us  their  impressions  on  the  subject; 
we  do  not  th'ink  it  necessary,  having  no  doubt  our^ 
selves,  to  delay  giving  our  opinion.  The  first  ques- 
tion is,  whether  the  learned  judge  was  wrong  in  di^ 
recting  the  jury  to  presume  the  surrender  of  the  out- 
standing terms.  I  think,  that  in  this  case,  even  if  he 
had  used  the  strongest  terms  of  recommendation  and 
advice,  he  would. have  been  right.  The  facts  are 
these :  the  terms  were  created  by  indentures  dated 
October  1,  1717.  In  1735,  they  were  assigned  for  the 
purpose,  first,  of  securing  an  annuity  to  the  father 
and  mother  of  Mrs.  Oglethorpe,  and  after  their  death 
to  attend  the  inheritance.  Mrs.  Oglethorpe's  mother^ 
the  survivor;  died  in  1741,  and  she  herself  made  her 
will  in  1786.  Now  I  cannot  see  any  sufficient  reason 
for  continuing  the  terms  during  all  that  period ;  for 
from  the  time  of  the  death  of  the  annuitants  the  ob- 
ject  ceased ;  and,  in  fact,  from  1741  till  the  present 
time,  with  one  exception  only,  nothing  is  ever  heard 
of  them.  The  principle  upon  which  the  courts  pro- 
ceed in  these  cases  is,  that  they  will  presume  a  sur- 
render where  it  is  for  the  interest  of  the  owner  of  the 
inheritance  that  the  terms  should  be  considered  sur- 
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rendered ;  and  where  an  estate  has  continijed  for  so 
long  a  period  in  the  same  hands,  there  seems  no  bene- 
fkcial  purpose  that  can  be  answered  by  a  continuance 
of  the  terms.  If,  for  instance,  in  1766,  these  terms 
had  been  cmisidered  as  subsisting,  it  would  hafe  been 
necessary  for  Mrs.  Oglethorpe  to  have  made  inquiry, 
and  have,  found  out  the  personal  representative  of 
Prescott  the  trustee,  after  a  lapse  of  fifty-one  years^ 
and  perhaps  at  the  expense  of  a  liQ>ited  administration. 
I  therefore  can  see  no  benefit,  but^  on  the  contrary,  a 
great  inconvenience  to  the  owner  of  the  inheritance 
from  keeping  the  terms  alive.  It  is  true,  that  in  1802 
6.  Sharp  covenants  for  the  production  of  the  deed  of 
1735 :  he  does  not,  however,  assign  the  terms,  but 
only  says,  '  I  find  this  deed  in  my  possession,  and  I 
covenant  to  produce  it/  He  treats  the  terma  as  sub' 
sisting  in  parchment^  but  says  nothing  as  to  whether 
they  are  then  subsisting  in  interest  or  not«  The  case 
of  Doe  V.  Scott  (a)  is  very  different  from  this :  there 
the  term  had  been  dealt  with  as  subsisting,  and  it 
would  besides  have  been  prejudicial  to  the  owner  of 
the  inheritsmce,  if  a  surrender  had  been  presumed.  I 
think,  therefore,  that  the  learned  judge  was  quite 
right  in  his  directions  to  the  jury  upon  this  point 
Then  the  terms  of  years  being  laid  oat  of  the  ques* 
tion,  we  come  to  the  merits  of  the  case,  which  turns 
upon  Mrs.  Oglethorpe's  will/' 

Holroyd ,  J.  said,  *'  It  is  unnecessary  for  me  to 
enter  into  this  case  at  any  length,  after  the  judgment 
pronounced  by  my  brother  Bayley,  with  which  1  >en» 
tirely  concur.  As  to  the  presumption  of  the  surrender, 
I  think  the  learned  judge  was  justified  in.  the  observa- 

(«)  11  East  478. 
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tions  which  be  made  to  the  jury;  for  there  were 

stroDg  grounds  upon  which  such  presumption  might 

be  made^  and  more  particularly  as  it  was  clearly  for 

^  the  interest  of  the  owner  of  the  inheritance  that  the 

term  should  be  surrendered.     That  doctrine  was  laid 
down  by  Lord  Kenyon  in  Doe  v.  Staple/'  (a) 

The  judgment  of  Lord  Tenterden,  in  Doe  v.  Hilder» 
is  as  follows :  it  should  be  read  with  the  most  pn> 
found  attention. 

**  This  was  an  action  of  ejectment  tried  before  my 
brother  Park  at  the  last  assises  for  the  county  of  Sus- 
sex. The  title  of  the  lessor  of  the  plaintiff  was  upon 
a  judgment  recovered  in  the  year  1808  against 
Richard  Newman  for  eight  thousand  pounds^  and  a 
writ  of  elegit  and  inquisition  thereon  in  the  year  1818^ 
finding  Richard  Newman  seised  in  fee  of  the  pre^ 
mises  in  question.  It  was  further  proved,  that  the 
defendant  occupied  the  land  as  tenant^  and  that  he  de* 
clared  that  he  considered  it  to  belong  to  Richard  New-^ 
man,  and  had  delivered  to  him  a  notice  of  the  judg^ 
ment  recovered  in  June  1818|  from  the  lessor  of  the 
plaintiff.  On  the  part  of  thedefendant^  it  was  proved  that 
on  the  23rd  of  June  1762,  F.  H.  Naylor  had  convey-*^ 
ed  the  premises  in  question,  inter  alia,  to  T*  Carter,  for 
a  term  of  one  thousand  years,  by  way  of  mortgage  for 
securing  the  sum  of  six  thousand  pounds.  That  in  the 
year  1779  the  mortgage  was  paid  off,  and  deeds  were 
then  executed,  whereby,  in  effect,  the  term  was  as* 
Signed  to  W.  Denman  in  trust  for  J.  Newman,  a  pur* 
chaser  of  the  premises,  and  to  attend  the  inheritance. 
That  in  the  month  of  October,  1818,  the  said  Richard 
Newman,  to  whom  the  premises  had  descended  from 
the  purchaser  J.  Newman,  made  a  settlement  upon 
his  intended  marriage,  whereby  he  conveyed  the  pre- 

(a)*S  T.  R.  696. 
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mises  to  trustees  and  their  heirs,  to  the  use  of  himself 
for  life>  with  remainder  to  his  intended  wife  for  life» 
remainder  to  the  issue  of  the  marriage^  reversion  to 
himself  in  fee.      That  in  the  year  18 16,  the  said 
Richard  Newman  and  his  wife  conveyed  their  life 
estates  and  his  reversion  in  fee  to  Sarah  Newman,  the 
mother  of  Richard,  as  a  security  for  one  thousand 
one  hundred  and  sixty-two  pounds ;  which  appears 
to  have  been  money  then  due  from  him  to  her.     That 
Mrs.  Newman,  the  mother,  died  in  the  year  1817, 
having  previously  devised  her  interest  to  some  other  rela- 
tions.    That  W.  Denman,  to  whom  the  term  had  been 
assigned  in  trust  to  attend  the  inheritance  as  aforesaid, 
died  about  four  years  ago ;  and  that  on  the  19tb  March 
last,  his  son  took  out  administration  to  him,  and  exe- 
cuted a  deed,  purporting  to  be  an  assignment  of  the  term, 
to  a  person  therein  named,  in  trust  for  the  devisees 
of  Mrs.  Newman,  the  mother.     Upon  this  evidence 
two  questions  were  made  at  the  trial ;  whether  the 
term  might  be  presumed  to  have  been  surrendered, 
and  merged  in  the  inheritance ;  and  if  it  might  not, 
then  whether  it  was  a  trust  within  the  lOtb  section  of 
the  Statute  of  Frauds,  so  as  not  to  stand  in  the  way 
of  the  execution  of  the  judgment.     The  learned  judge 
thought  this  a  case  in  wbich  a  jury  might  presume 
a  surrender  of  the  term ;  and  the  matter  being  ac- 
cordingly left  to  them,  they  found  that  the  term  had 
been  surrendered.     A  motion  was  afterwards  made 
for  a  nonsuit,  according  to  leave  given  by  the  learned 
judge;  a  rule  to  shew  cause  was  granted,  and  the 
matter '  argued  before  us  very  fully  and  ably.    The 
same  two  points  were  made.     And  with  respect  to 
the  Statute  of  Frauds,  a  further  point  also :  it  being 
contended,  first,  that  the  trust  of  a  term  of  years  is  not 
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within  the  10th  w^tioB  of  die  liatBte;  ud  if  it  be, 
yet  in  this  particular  case  the  statute  will  not  heip 
the  plaintiff,  because  the  termor  mast  be  considered 
as  a  trustee,  not  for  the  debtor,  but  for  the  devisees  <rf 
Mrs.  Newman  at  the  time  of  issuing  the  executioo. 
Upon  these  points,  however,  it  is  not  necessary  for  iis 
to  pronounce  any  judgmeet,  beeaose  we  are  of  opinicm 
that  in  this  case  a  sarrender  of  the  term  might  law-* 
fully  and  reasonably  be  presumed.     It  is  obvious^ 
that  if  such  a  surrender  had  been  made,  it  woold 
probably  not  be    in  the  power  of  the    plaintiff  to 
produce  it,  he  being  a  stranger  to  the  particulars  of 
the  title  which  his  debtor  had  in  the  land.    The  prin- 
cipal ground  of  objection  to  the   presumption  was, 
that  such  a  presumption  had  in  no  iostance  hitherto 
been  made  against  the  owner  of  the  inheritance  ;  the 
former  instances  being,  as  it  was  said»  all  cases  of  pre- 
sumption  in  favour  of  such  owner.     But  this  prof)osi- 
tion  appears  to  be  too  extensively  laid  down.    One  of 
the  instances  in  which  it  is  said  a  serrender  shall  be 
presumed,    is  the  case  of  a  mortgagor  setting  up  a 
term  agunst  his  own  mortgagee,  and  this  is  said  ge- 
nerally, and  without  distinction,  between  a  mortgagee 
in  fee  or  for  years.     But  if  such  a  term  be.  set  up 
against  a  mortgagee  for  years,  and  a  surrender  pre- 
sume, the  surrender  is  made,  against,  and  not  in  fa*- 
vour,  of  the  owner  of  the  inheritanoe.    It  is  made 
against  his  interest  at  the  time  of  the  trial,  and  in 
iavour  of  his  honesty  at  the  time  of  the  mortgage ;  for 
if  the  term  existed  at  the  time  .of  the  mortgage,  be 
ought  in  honesty  to  have  secured  the  benefit  of  it  to 
the  oMrtgagee  at  the  time,  and  not  to  have  reserved  it 
in  his  own  power  as  an  instrument  to  defeat  bia  moit- 
gage«      And  upon  the  same  principle  on  which  a 
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surrender  is  presumed  m  tbe  case  of  a  mortgagor 
and  mortgagee,  we  think  it  might  reasonably  be  pre* 
sttosed  m  tbe  present  case,  though  the  principle  is- 
applicable  not  to  the  judgment  creditor,  but  to 
other  persons.  One  of  the  general  grounds  of  a  pre^ 
sumption,  is  the  existence  of  a  state  of  things,  which 
may  most  reasonably  be  accounted  for^  by  supposing 
the  matter  presumed.  Thus  a  long  enjoyment  of  a 
right  of  way  by  A.  to  his  house  or  close,  over  the 
land  of  B.,  which  is  a  prejudice  to  the  land,  may  be 
most  easily  be  accounted  for,  by  supposing  a  grant  of 
such  right  by  the  owner  of  the  land :  if  such  a  right 
appear  to  have  existed  in  ancient  times,  a  long  tor^ 
bearance  to  exercise  it,  which  must  be  inconveniMt 
and  prejudicial  to  the  owner  of  the  house  or  close, 
may  most  reasonably  be  accounted  for^  by  supposing 
a  release  of  the  right.  In  the  first  class  of  eases/ 
therefore,  a  grant  of  the  right,  and  in  the  latter,  a  re- 
lease, is  presumed.  Where  a  term  of  years  becomes 
attendant  upon  the  reversion  and  inheritance,  either 
by  operation  of  law  or  by  special  declaration,  upon  the 
extinction  of  the  objects  for  which  it  was  created,  the 
enjoyment  of  the  land  by  the  owner  of  the  reversion, 
thus  becomes  the  cestui  que  trust  of  the  term,  may 
be  accounted  for  by  the  union  of  the  two  characters  of 
cestui  que  trust  and  inheritor^  and  without  supposing 
any  surrender  of  the  term ;  and,  therefore,  in  general 
such  enjoyment,  though  it  may  be  of  very  long  con^ 
tinuance^  may  possibly  furnish  no  ground  to  presume 
a  surrender  of  the  term.  But  where  acts  are  done  or 
omitted  by  the  owner  of  the  inheritance,  and  persons 
dealing  with  him  as  to  the  land^  which  ought  not  rea^ 
sonably  to  be  done  or  omitted,  if  the  term  existed  in 
the  hands  of  a  trustee,  and  if  there  do  not  appear  to 
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be  any  thing  that  should  prevent  a  surrender  from 
having  been  made,  in  such  cases  the  thing  done  or 
omitted  may  reasonably  be  accounted  for,  by  sup^ 
posing  a  surrender  of  the  term ;  and,  therefore,  a  sur- 
render may  be  presumed.  We  think  there  are  such 
things  in  the  present  case.  In  the  year  1814,  Richard 
Newman  the  debtor,  and  then  owner  of  the  inherit* 
ance,  made  a  settlement  upon  his  intended  marriage, 
which  took  place  immediately.  Upon  such  an  occa- 
sion  the  title  and  title-deeds  of  the  husband  would 
probably  be  looked  into  by  professional  men,  on  the 
part  of  the  husband  at  least,  if  not  on  the  part  of  the 
wife  also ;  and  notwithstanding  the  assertion  of  one  of 
the  learned  gentlemen  who  argued  this  case  on  the 
part  of  the  defendant,  and  by  whom  we  were  informed 
that  it  is  not  usual  upon  such  occasions  to  take  any 
notice  of  an  outstanding  satisfied  term,  we  cannot 
forbear  thinking  that  such  a  term  always  ought  to  be, 
and  frequently  is  in  some  way  noticed^  either  by  the 
deed  of  settlement^or  by  some  separate  instrument ;  be* 
cause  if  it  be  not  noticed,  and  the  termor  be  not  called 
upon  to  assign  the  term  to  the  uses  of  the  settlement, 
nor  any  declaration  of  trust  made  of  it  to  those  uses> 
it  may  afterwards  be  made  an  instrument  of  defeating 
the  settlement.  The  title-deeds  usually  remain  with 
the  husband  ;  and  if  he  be  driven  by  necessity  to  bor* 
row  money,  be  may  meet  with  a  lender  who  has  no 
notice  of  the  settlement,  and  may,  by  handing  over 
his  deeds,  and  procuring  an  assignment  of  the  term  to 
him,  and  other  conveyances,  give  to  him  a  title  which 
must  prevail,  both  at  law  and  in  courts  of  equity, 
against  the  settlement.  The  supposed  practice  of 
taking  no  notice  of  outstanding  terms  on  such  an  oc* 
casion,  appears  to  have  been  insisted  on  before  Lord 
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Hardwicke,  in  the  case  of  Willoughby  v. Willoughby,(«) 
as  applied  to  marriage  settlements  and  purchases.  But 
that  very  learned  judge^  in  giving  his  judgment  in  that 
case,  says  he  had  inquired  of  a  very  learned  and  emi- 
nent conveyancer,  and  could  not  find  that  there  had 
been  any  such  general  rule.  And  he  afterwards  pro- 
ceeds to  say,  *  Where  the  assignment  has  been  gene-r 
rally  in  trust  to  attend  the  inheritance,  and  the  parties 
approve  of  the  old  trustees^  they  may  safely  rely  upon 
it,  especially  in  the  case  of  a  purchase  or  mortgage^ 
where  the  title-deeds  always  are  or  ought  to  be  taken 
in ;  for  if  he  has  the  creation  and  assignment  of  the 
term  in  his  own  hands,  no  use  can  be  made  of  it 
against  him.'  Such  instances  as  these  may  account 
for  the  practice  in  many  cases,  but  cannot  constitute  a 
general  rule.  If  in  the  present  case  it  had  appeared 
that  the  deeds  relating  to  the  term  were  delivered  to 
the  trustees  of  the  marriage  settlement,  as  one  of  the 
securities  for  the  settlement^  the  case  would  have 
stood  on  a  very  different  ground.  The  marriage  set- 
tlement, however,  is  not  the  only  occasion  on  which 
we.  think  it  may  be  most  reasonably  supposed  that  this 
term,  if  existing,  would  have  been  brought  forward.  It 
appears  that  in  1815  the  same  Richard  Newman, 
being  then  indebted  to  his  mother,  and  being  de-r 
sirous  of  giving  her  security  for  the  debt,  prevailed 
upon  his  wife  to  join  with  him  in  conveying  to  her 
the  interests  they  derived  under  the  settlement. 
Upon  this  occasion,  an  assignment  of  the  term,  or  a 
delivery  of  the  deeds  relating  to  it,  would  undoubtedly 
have  been  the  most  important  acts  in  favour  of  the 
mortgagee,  because  they  would  have  protected  th^ 

(a)  IT.R.  772. 
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mortgagee  against  any  subsequent  use  of  the  term,  to 
defeat  her  mortgage.  On  both  these  occasions,  there- 
fore, the  term,  if  existing,  could  not  have  been  wholly 
disregarded,  without  either  want  of  integrity  on  the 
part  of  R.  Newman,  or  want  of  care  and  caution  on  the 
part  of  the  professional  men  engaged  in  those  transac* 
tions.  We  think  it  more  reasonable  to  presume  a  prior 
surrender  of  the  term,  than  to  presume  such  defi* 
eiencies.  It  certainly  might  not  unreasonably  be  left 
to  a  jury  to  consider  to  what  cause  they  would  attri* 
bute  these  omissions ;  and  this  was  done  at  the  trial. 
It  is  true,  that  an  assignment  of  the  term  was  taken  a 
few  days  before  the  trial,  for  the  alleged  benefit  of  the 
legatees  of  the  mortgagee,  Mrs.  Newman,  on  whose 
behalf  we  were  informed  the  present  cause  was  de- 
fended. But  this  tardy  act  cannot  be  of  any  avail, 
and  leads  not  to  any  presumption.  The  assignment 
was  made  by  the  administrator  of  the  person  in  whom 
the  term  was  vested ;  and  the  administrator  would 
probably  be  ignorant  of  any  previous  surrender  made 
by  the  intestate.  The  time  for  dealing  with  the  term 
on  behalf  of  the  mortgagee,  was  the  date  of  the  mort- 
gage. An  actual  assignment  of  the  term  is  more 
regarded  than  its  mere  quiescent  existence.  It  will 
defeat  the  title  to  dower,  which  its  existence  only  will 
not,  according  to  the  case  of  Maundrell  v.  Maun* 
drelli(^)  and  the  cases  there  cited.  These  observa- 
tions respecting  the  settlement  and  the  mortgage,  re- 
ceive additional  force  from  the  consideration  of  their 
dates.  They  were  both  long  subsequent  to  the  judg* 
ment,  and  they  are  the  acts  of  a  person  materially  iur 
terested  in  protecting  the  land  from  ^  the.  judgment, 

(a)  7  Ves.  567,  and  10  Ves.  846. 
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excluding  all  questions  of  priority,  or  otherwise^ 
in  the  case  of  the  settlement,  for  the  sake  of  his  in* 
tended  wife,  and  the  issue  he  might  expect  by  her^ 
and,  in  case  of  the  mortgage,. for  the  sake  of  the  mort^- 
gi^ee,  to  whom  ha  was  so  nearly  related,  and  who 
was  evidently .  a  favoured  creditor.  And  it  cannot  be 
denied,  that  an  actual  assignment  of  the  term  would 
have  been  more  operative  against  the  j  udgment  than 
its  mere  existence.  In  the  case  of  the  mortgage,  it 
would  have  put  an  end  to  all  questions,  on  the  Statute 
of  Frauds,  by  making  the  termor  speci^ally  a  trustee 
for  the  mortgagee,  before  execution  issued,  according 
to  the  case  of  Hunt  t;.  Coles,  (a)  For  these  reasons, 
we  think  the  verdict  ought  not  to  be  disturbed,  and 
tilie  rule  must  thdrefore  be  discharged." 

It  has  been  satisfactorily  diown  in  several  recent 
works,  that  the  role  established  by  these  cases, '  is 
contrary  to  former  decisions  both  in  the  courts  of  law 
and  equity ;  (b)  and  the  new  doctrine  has  met  with 
very  considerable  disapprobation  from  other  judges :  (c) 
and  in  a  late  case,  Lord  Eldon  reiterated  his  disapproval 
ofit.  (d)  Hoiwever,  it  is  most  probable  that  the  Court  of 
,  King's  Bench  will  adhere  to  its  own  decisions,  and 
that  the  other  courts  of  common  law  will  adopt  the 
same  principle.  Thus,  in  th6  case  of  Bartlett  v^i 
Downes,  {e)  the  court  directed  the  jury  to  presume  a 
surreiider  principally  on  the  grounds  that  the  term  was 
not  actually  assigned  to  attend  the  inheritance  on  the 
last  purchase,  there  being  a  mere  declaration  on  that 

(a)  1  Com.  Rq>.  396.  (d)  Mole  v.  SmiUi,  Jac.  490;  and 

(b)  See  Sug.  V.  &  P.  467.  et  $eq.      see  S  Jac.  &  W.  159. 

8th  edit.  Matt,  on  Pres.  S36.  (e)  3  B.  &  C.  616.  S.  C.  5  Dow. 

(c)  See  Sug.  V.  &  P.  44S.  446. 8th      k  Ry.  5S6. 
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occasion  that  all  terms  should  attend,  without  specify* 
ing  the  particular  term  as  a  subsisting  term.  So  also 
in  Townshend  v.  Champemown^  (a)  where  a  deed, 
dated  sixty  years  back,  contained  the  recital  of  the 
creation  of  a  mortgage  term,  and  a  subsequent  assign- 
ment of  it  in  trust  to  attend  the  inheritance,  and  the 
term  was  not  subsequently  noticed  in  the  title,  it  was 
presumed  to  have  been  surrendered,  and  it  was  held 
to  be  no  objection  to  the  title  that  the  vendor  could 
not  produce  the  deed  creating  the  term,  nor  the  as- 
signment of  it^  Lord  Chief  Baron  Alexander  observing, 
that  until  a  different  decision  were  pronounced,  he 
should  recognize  the  authority  of  Doe  v.  Hilder. 

However,  in  a  very  late  case,  the  court  of  Common 
Pleas  would  not  presume  the  surrender  of  a  mortgage 
term  to  the  owner  of  the  inheritance,  in  favour  of  a  de- 
fendant in  ejectment,  from  the  circumstance  that,  in 
1802,  the  Court  of  Chancery  had  decreed  a  sale  of  tb6 
mortgaged  property,  for  the  payment  of  the  money 
borrowed,  and  that  some  sales  had  taken  place  under 
the  decree,  but  the  defendant  had  not  purchased  the 
land  in  question  under  the  decree,  and  there  was  no 
evidence  of  any  further  proceedings  in  Chancery.  (A) 

Where  a  term  has  never  been  assigned  to  attend  the 
inheritance,  and  since  it  became  satisfied  has  remained 
unnoticed,  it  will^  of  course,  more  readily  be  presumed 
to  be  surrendered  than  a  term  which  has  been  assigned 
to  attend  the  inheritance,  and  been  otherwise  dealt 
with.  When,  therefore,  a  term  of  this  nature  has  thus 
remained  unnoticed  for  fifty  or  sixty  years,  although 
the  estate  has  remained  in  the  same  family  during  the 


(a)  1  Yo.  &  Jer.  449.  Bing.  174. 

(6)  Doe  d.  Hammond  v.  Cooke,  6 
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whole  of  that  period,  its  surrender  will  be  presumed ;  (a) 
^  and  if  in  the  mean  time  the  estate  has  been  frequently 

^  mortgaged  or  sold,  the  presumption  will  be  strength- 

8  ened.  (A) 

It  is  impossible,  in  this  state  of  the  authorities,  to 
I  lay  down  a  positive  rule  as  to  the  presumption  of  a 

i  surrender  of  a  term.     But,  it  may  be  observed,  that 

K  although  it  be  perfectly  clear,  that  the  courts  of  com- 

i  mon  law  were  originally  incorrect,  in  disregarding  the 

i  practice  of  conveyancers,  yet  as  they  have,  with  a  full 

}  knowledge  of  all  the  circumstances,  persisted  in  ad- 

[  hering  to  their  own  doctrines,  it  becomes  necessary 

!  that  conveyancers  should  submit,  and  regulate  their 

practice  accordingly ;   particularly  as  these  doctrines 
I  have  certainly  been  received  with  considerable  favdur 

[  by  the  present  Master  of  the  Rolls,  (Sir  John  Leach) 

in  the  cases  to  which  we  have  before  referred,  (c) 

The  lapse  of  twenty  years,  however,  unless  sup- 
ported by  other  circumstances,  will  not,  in  general,'  be 
.  a  ground  for  presuming  the  surrender,  even  of  a  satis? 
fied  term,  (d) 

(a)  Emeiy  v,  Growoock,  6  Madd.     p.  450. 

54.  (c)  See  cases,  u.  (a)  k  (b). 

(b)  Ex  parte  Hoknany  Sug.  V.  &  (d)  Doe  v.  Calvert,  5  Taunt,  169. 
P.  447.  8th  edit;  and  see  Cook  v.  Doe<<.Hall«.  Surtees,5B.  &  A.687. 
Soltau,  3  Sim.  &  Stu.   154,  ante,  Cbolmondeley  v.  Clinton,  S  Mer.  171. 


CHAPTER  XXVII. 


OF  THE  PRESUMPTION  OF  CERTAIN  ASSURANCES  ANP  DO- 
CUMENTS OF  TITLE^  AND  THE  CEREMONIES  NECESSARY 
TO  THEIR  VALIDITY. 


We  have  now  to  mention  the  rules  as  to  the  pre- 
sumption of  certain  othw  assitranees  and  docomentg 
of  title,  not  strictly  coming  within  the  three  precediog 
chapters,  and  of  the  ceremonies  necessary  to  their 
validity.  It  will  be  convenient  to  divide  the  present 
chapter  into  the  following  sections :  I.  Presumptions 
of  assurances  and  documents  of  title ;  and  II.  Pre- 
sumptions of  the  ceremonies  necessary  to  their  va- 
lidity. 

I.    PRESUMPTION    OF    ASSURANCES    AND    DOCUMENTS 

OF    TITLE. 

1.  Licence. — Adverse  possession  for  a  shorter  period 
than  twenty  years,  will  not  of  itself  afford  a  ground 
for  presuming  a  grant ;  and  there  ought  to  be  some 
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other  evidence  in  support  of  the  right,  (a)  But  a 
licence  may  be  presumed  within  that  time.  Thus  in 
an  action  of  ejectment,  to  recover  part  of  a  waste  en- 
closed by  the  defendant,  where  it  was  proved  that  the 
steward  of  the  lord  of  the  manor  had  from  time  to 
time  seen  the  inclosure  which  had  been  made  nearly 
thirteen  years,  without  making  any  objection^  this 
was  held  to  be  evidence  from  which  the  jury  might 
presume  a  licence  from  the  lord.  (6) 

Where  the  supposition  of  a  grant  from  the  crown  is 
rebutted,  a  licence  to  occupy  will  be  presumed,  if  posr 
sible,  to  give  validity  to  a  long  enjoyment  of  nearly 
sixty  years  standing,  (c) 

2.  Rekases. — Where  a  quit  rent  is  claimed  by  a 
lord  of  a  manor,  proof  by  the  tenant  that  no  demand 
had  been  made  upon  him  for  it  for  thirty-four  yearsj^ 
was  held  to  be  not  a  sufficient  ground  for  presuming  a 
release  or  extinguishment,  and.  that  no  such  presump-% 
tion  could  be  raised  within  less  than  iGifty  years,  which 
is  the  period  fixed  by  the  Statute  of  Limitations,  32 
Hen.  VIII.  c.  4,  s.  4,  because  for  the  extinguishment 
of  a  rent  charge,  a  deed  is  necessary,  {d) 

Formerly  the  mere  neglect  to  receive  rent  did  not 
prejudice  the  right  to  it.  (e;  But  this  rule  is  now 
altered,  and  if  there  has  been  no  demand  of  rent  for 
fifty  or  sixty  years,  a  release  will  be  presumed.  (/) 


(a)  a  East  215 ;  4  Burr.  1963;  and  {d)  Eldridge  v-  Kiiott,  Cowp.  214. 

mte^  Chap.  XXIV.  patsim.  (e)  Co.  Litt.  115  a;  and  Harg.  n. 5. 

(6)  Doe  d,  Foley  v.  Wilson,   11  (/)  Sec   Read    v.  Erookman,  3 

East.  56.  And  see  ante,  pp.  S77, 278.  T.  R.  151;  2  Scho.  &  Lef.  106.  Simp- 

(c)  Goodtide  v,  Baldwin,  11  East,  son  v.  Gutteridge,  1  Madd.  609.    As 

488.    And    see  Pickering  v.   Loid  to  when  satisfaction  of  rent  will  be 

Stamford,  9  Ves.  271.  S.  C.  4  B.  C.  C.  presumed,  see  post.  Chap.  XXVIII. 

214.  p  493. 
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3.  Copyhold  Assurances. — ^Where  there  has  been  a 
long  possession,  as  of  forty  years,  or  even  a  smaller 
period,  of  copyholds  under  a  devise,  it  will  be  pre- 
sumed that  a  surrender  has  been  made  to  the  uses  of 
the  will,  {a) 

So,  also,  an  admittance  to  copyholds^  in  pursu- 
ance of  a  previous  surrender,  will  be  presumed  after 
a  long  enjoyment  of  the  lands,  as  of  forty  years 
or  a  smaller  period,  especially  if  the  surrenderee  has  1 

paid  the  rents  or  performed  the  services  relating  to 
them.  (A) 

'  4.  Fines  and  Recoveries. — Fines  and  recoveries  can- 
not, it  seems,  be  presumed  without  evidence  directly 
pointing  or  alluding  to  them ;  (c)  but  they  have  been 
long  considered  as  mere  common  assurances  founded 
on  the  agreement  of  the  parties ;  and  where  the  per- 
sons interested  to  set  aside  a  recovery  have  had 
opportunities  to  prefer  their  objections,  but  instead  of 
doing  so  have  acquiesced,  and  not  attempted  to  dis- 
pute its  validity,  a  presumption  fairly  arises  that  the 
usual  and  proper  means  were  employed  to  render  it 
ejQfectual.  (d) 

.  5.  Acts  of  Parliament. — In  order  to  support  and 
confirm  long  possession,  acts  of  parliament  will  it 
seems  be  presumed,  (e)  as  well  in  respect  of  public  as 
private  rights,  if  there  be  the  proper  evidence  to  sup- 


(a)  Lyford  v.  Coward,  1  Vcm.  195.  (c)  Matt  on  Presump. «. 

S.  C.  2  Cha.  Ca.  150.    Knight  v,  (d)  Per  Lord  Mansfield,  S  Burr. 

Adamson,  2  Freem.  106.    Wilson  v.  1078. 

Allen,  IJac.  &  W.ail.620.  (e)  1  Eden.  296;  Cowp.  215;  6 

(6)   Blunt  V.  Clark,    2   Sid.  61.  East,  215 ;  2  Ves.  jun.  583 ;  1  Jac. 

1  Roil.  Ab.  505.  X.  3  Bulst  239.  Dy.  &  W.  63.  liillary  v.  Waller,  12  Ves. 

292  a,  pi.  9,  and  cases  in  note  (a).  239;  anU,  p.  440. 
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port  the  presumption,  (a)  And  it  is  quite  clear  that 
a  private  act  may  be  presumed,  (b) 
-  6.  Reservation. — A  reservation  of  peculiar  rights  will 
sometimes  be  presumed.  Thus  if  there  has  been  a 
long  uninterrupted  enjoyment  (as  of  fifty  years)  of  a 
right  to  enter  upon  lands,  and  open  and  work  mines 
situate  thereunder,  or  to  cut  and  carry  away  timber, 
a  reservation  will  be  presumed,  and  this  presumption 
will  be  resorted  to  when^  from  the  nature  of  the  right 
and  its  peculiar  circumstances,  a  grant  cannot  be  pre- 
sumed, (c) 


II.    PRESUMPTION    OF    CEREMONIES    NECESSARY  FOR 

THE  VALIDITY  OF  DEEDS,  &C. 

1.  Signing,  S^c. — The  solemnities  required  by  law  to 
give  validity  to  the  ordinary  instruments  of  assurance, 
as  signing,  sealing,  and  delivery,  will  be  presumed  in 
the  absence  of  evidence  to  the  contrary.  Thus,  the  fact 
of  sealing  will  be  presumed,  and  this  not  only  in  cases 
where  the  deed  is  lost  or  torn,  but  also  where  no  mark 
or  impression  on  the  parchment  or  paper  appears,  pro- 
vided only  the  attestation  notices  the  solemnity  to 
have  been  complied  with  ;  because  the  use  of  wax  or 
wafer  is  not  necessary  in  sealing;  it  is  sufficient  if 
the  seal,  stick,  or  other  instrument  be  impressed  on  the 
plain  parchment  or  paper  with  intent  to  seal,  (d)    So 


(a)  Rex.  V.  Mountague,  4  B.  &  C.  (c)  Stanley  v.  White,  14  East,  333. 

598.  605.  Folkard  v.  Hemmett,  5  T.  R.  417  n. 

(6)  Farrar's  case,    Skin.   78;    la  Bateson  v.  Green,  5  T.  R.  411;  see 

Vin   58,  pi.  11.  S.  C.    Pickering  v.  ante. 

Lord  Stamford,  2  Ves.  jun .  27 1 .  S.  C.  (d)  Sug.  Puw.  236 ;  Matt,  on  Prei. 

4  B.  C:  C.  214.  36. 
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jdso  the  delivery  of  deeds  will  be  presumed,  unless 
contradicted  by  particular  circumatances*  (a) 

2.  Enrolment  and  Registry. — Enrolment,  when  ne- 
cessary to  the  operation  of  a  deed,  as  an  annuity  deed, 
will  also  on  certain  occasions  be  presumed ;  no  evi- 
dence of  non-enrolment  being  produced  on  the  other 
side;  (h)  but  an  enrolment  in  a  court  of  record  will 
not  in  general  be  presumed,  unless  a  chasm  appears 
in  the  rolls  about  the  period  when  the  enrolment  ought 
to  have  been  made ;  (c)  but  if  the  rolls  have  been  re- 
gularly and  properly  continued,  this  presumption 
cannot  arise,  {d) 

If  an  annuity  deed  has  not  been  enrolled  according 
to  the  provisions  of  the  acts  of  parliament  passed  for 
that  purpose,  but  is  afterwards  enrolled,  and  the  delay 
can  be  satisfactorily  accounted  for,  and  a  considerable 
time  is  allowed  to  pass  without  any  objection  b^ng 
made,  the  annuity  being  regularly  paid,  the  grantor 
will  not  be  permitted  to  avail  himself  of  the  defect  (e) 
But  where  there  is  a  direct  non-compliance  with  the 
positive  reqliisitions  of  the  acts,  although  no  fraudu- 
lent intent  is  shown^  mere  lapse  of  time  will  not  re« 
medy  the  defect,  or  render  the  annuity  valid.  (/) 

The  question,  whether  a  registry  of  a  deed  of  lands 
in  a  register  county  can  b^  presumed,  came  before  the 
court  in  the  case  of  Doe  d.  Beauland  and  others  v. 


(a)  Talbot  v.  Hodson,  7  Taunt  251.  139.    £z  parte  Maxwell,  2  East  86 ; 

(6)  Doe  d.  Griffin   v.  Mason^  3  but  see  12  Ves.  378. 

Camp.  7.  (/)  Van  Braam  v.IsaaaSy  1  Bos. 

(c)  See  1  Jac.  &  W.  620.  &  Pull.  451.    Ex  parte  Sir  R.  Mack- 

(d)  Wright  d.  Smithies,  10  East  retb,  2  East  563.  Drake  v.  Rogers, 
409.  Doe  d.  HowsoD  t;.  Waterton,  2  Brod.  &  B.  19.  Williamson  v, 
3  B.  &  A.  149.  Goold,  1  Bing.  234.    Calton  o.  Por- 

(«)  Symmous  v.  Mortimer,  5  T.  BL  ter,  2  Bing.  870 ;  12  Ves.  378. 
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Hirst ;  (a)  and  the  conrt  decided  that  it  could  not 
be  presumed,  but  gave  no  reason  for  their  decision ; 
but  it  would  seem  that  the  circumstances  must  be 
peculiarly  strong,  which  will  raise  the  presumption  of 
the  registry  of  a  deed  • 

3.  Livery  of  Seisin. — Livery  of  seisin  will  be  pre- 
sumed after  twenty  years'  possession,  in  order  to  sup- 
port a  lease  or  a  conveyance^  (b),  although  the  usual 
endorsement  attesting  the  fact  be  wanting ;  nor  will  the 
rule  be  different,  although  the  feoffment  comprises 
property  in  two  counties,  and  a  memorandum  of  livery 
of  seisin  is  endorsed  as  to  the  lands  in  one  county,  but 
omitted  in  the  other;  (c)  but  possession  of  land 
for  any  time  less  than  twenty  years,  by  a  feoffee, 
is  not  presumptive  evidence  of  livery  of  seisin,  {d) 

4.  Interlineations. — So  also,  interlineations,  which 
are  made  subsequently  to  the  execution  of  a  deed^  and 
which  would  either  vitiate  it,  or  at  least  be  nugatory, 
will,  on  the  principle  now  under  consideration,  be  pre- 
sumed to  have  preceded  the  sealing  and  delivery,  unless 
the  contrary  clearly  appear,  (c) 

5.  Stamping. — So  also,  where  secondary  evidence  of 
a  deed  can  be  given,  it  will  be  presumed  that  the  pro- 
per stamps  were  afBxed  to  the  original,  notwithstanding 
evidence  which  tends  to  negative  the  supposition.  (/) 

6.  Priority. — So  also,  where  two  instruments,  as  a 

(a)  11  Pri.  475;  anie,  p.  450.  (d)  Doe  d.  Wilkins  v.  Marquis  of 

(6)  Biden  v.  Loveday,  1  Vem.  196.  Clerelaiid,  9  B.  &  C.  864. 

eit.  nirokmorton  v.  Tracy,  149,  Sod  (e)  Trowell  v.  Castle,  1  Keb.  S9. 

exception.  Roll.  Rep.  13S,  pi.  9 ;  13  Glanville   v.    Paioe,   Barnard,    19. 

Vin.  Ab.  1S5,  pi.  5.     Rees  v.  lioyd,  Fitzgerald  v.  Fauconbeig,   Fitzgib. 

Wightw.  123.  904. 

(c)  Jackson  v.  Jackson,  Sel.  Cha.  (/)  Rex  v.  Long  Buckby,  7  East. 

Ca.  81.  S.  C.  Fitzgib.  146.  45. 
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lease  and  release*  bear  date  the  same  day,  and  it  is 
necessary  for  their  validity  that  one  of  them  should 
have  been  executed  first,  the  law  will  presume  that  it 
was  so  executed,  (a) 

(a)  Barker v.Keate,  1  Freem.  361 ;  1  Burr.  106, 7. 


CHAPTER  XXVIII. 


OF  THE  PRESUMPTION  OF  SATISFACTION  OF  DEBTS  AND 
CHARGES  IN  ABSTRACTS  OF  TITLE. 


We  shall  now  consider  the  important  subject  of 
presumptive  satisfaction  of  debts  and  charges.  There 
are  few  subjects  which  occasion  more  doubt  and  diffi^ 
cultv  in  the  examination  of  an  abstract  than  this:  and 
we  shall  therefore  endeavour  to  ascertain  the  precise 
time  at  which  the  presumption  in  each  case  will  arise. 
The  chapter  will  be  divided  into  the  following  sec- 
tions:— I.  Presumption  of  satisfaction  of  mortgage, 
bond  and  other  debts. ^-11.  Presumption  of  satisfac- 
tion of  judgments  and  decrees. — III.  Presumption  of 
satisfaction  of  annuities.— IV.  Presumption  of  satis- 
faction of  rents. — ^V.  Presumption  of  satisfaction  of 
portions. — ^VI.  Presumption  of  satisfaction  of  lega- 
cies.— VII.  Presumption  of  satisfaction  of  covenants. 
VIII. — Presumption  of  satisfaction  of  a  vendor's  lien. 


478    OF  THE  PRESUMPTION  OF  SATISFACTION  OF 


I.     PRESUMPTION    OF   SATISFACTION    OF    MORTGAGE, 

BOND,    AND    OTHER    DEBTS. 

* 

1.  Mortgages. — Although  the  Statutes  of  Limitation 
do  not  expressly  apply  to  mortgage-debts,  yet,  after  the 
lapse  of  the  period  of  twenty  years,  without  any  demand 
either  of  principal  or  interest,  equity  will,  it  seems,  pre- 
sume their  satisfaction.  In  two  early  cases,  seventeen 
years  and  sixteen  years  were  held  to  be  a  bar,  under 
such  circumstances,  to  the  mortgagee. ;  {a)  but  in  both 
these  cases,  a  sale  had  taken  place,  of  the  lands,  in 
the  mean  time,  and  the  mortgagee  had  given  no  notice 
of  his  claim  to  the  purchaser. 

These  cases,  however,  have  not  been  followed 
in  subsequent  decisions. 

Thus,  in  Trash  v.  White,  (b)  where  there  was  some 
little  doubt  whether  interest  had  not  been  paid  for 
twenty  years  on  a  mortgage,  it  was  refetired  to  the 
Master,  to  inquire  whether  interest  had  been  paid. 
Lord  Thurlow,  C.  observing,  that  if  the  case  were  clear, 
that  DO  i  mterest  had  been  paid  for  twenty  years,  be 
had  al wa^  understood  that  it  raised  the  pteslimptioii 
that  the  principal  h^d  been  paid;  but  there  must  not 
only  be  non^yment  of  mterest^  but  no  demand ;  and 
in  that  case,  he  thought  the  presumptioh*  oa  a  mort- 
gage as  strong  as  that  at  law,  but,  upon  the  circum- 
stanciss,  referred  it  to  the  Master. 

In  Leman  v.  Newnham,  (c)  the  rule  is  still  further 
qualified^    Sir  Wm.  Fortescue,  M.  R.,  after  observing 


(<i)  Gibson  t;.   Fletcher,   1   Cha.         {h)  S  JB.  C.  C.  889. 
Bep.  59.  -  Abdy  v.  Lovedaj^  Finoh«         (c)  lVeft.51. 
Rep.  950. 
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that  it  was  contended,  that  if  no  principal  or  interest 
were  paid  or  demanded  for  twenty  years,  the  mortgage 
debt  must  be  presumed  to  be  satisfied,  said  that,  ''  in 
common  cases  it  was  so,  but  not  in  mortgages ;  because 
the  mortgagee  shall  be  supposed  continuing  in  posses- 
sion, and  the  mortgagor's  possession  shall  be  his,  being 
tenant  at  will,  [or  rather  at  sufferance,  (ay]  to  him.  If 
it  stood  singly  on  the  twenty  years  elapsed,  and  no 
evidence  either  way,  it  would  be  very  difficult  for  me 
to  determine  so  large  a  sum  to  be  satisfied,  without 
putting  it  in  some  way  to  be  tried ;  but  there  is  no 
evidence  of  its  having  been  paid,  and  strong  evidence 
that  it  never  was."  His  Honour  then  adverted  to  the 
particular  circumstances  of  the  case,  and  decided  that 
the  mortgage-debt  was  not  satisfied. 

So  also,  in  Toplis  v.  Baker,  (b)  it  was  clearly  laid 
down  that  there  was  no  general  rule  in  courts  of  equity 
foir  presuming  a  mortgage  satisfied  after  twenty  years, 
or  any  other  period  of  time,  elapsing  without  payment 
or  demand  of  principal  or  interest.  And  if  a  jury 
should  on  that  ground  presume  the  bond  satisfied 
which  is  given  as  a  collateral  security  to  the  mortgage, 
yet  the  mortgagee  is  not  thereby  prevented  from  show* 
ing  the  truth  of  the  case  in  a  court  of  equity,  if,  in 
fact,  the  money  has  not  been  paid ;  and  in  the  judgment 
the  Lord  Chief  Baron  said,  that  he  knew  of  no  case 
or  principle  which  decided  that  a  mortgage  was  not  re- 
coverable after  twenty  years,  and  cited  Hele  v.  Hele>(c) 
in  which  the  mortgage  was  sixty  years  old,  and  there 
were  additional  circumstances  to  induce  a  presumption 
that  it  was  satisfied. 

(a)  Doe  d,  Roby  v.  Maiaey,  8  B.  &         (6)  2  Cox,  118. 
C.767.  (c)  3Cha.Ca.26> 
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In  a  late  case,  (a)  defendant  pleaded  forty"  years^ 
possession,  without  account  or  admission  of  any  debt^ 
to  a  bill  setting  up  an  old  mortgage,  and  stating  an 
account  settled,  and  that,  owing  to  infancy,  coverture, 
and  other  disabilities,  plaintiffs  could  not  proceed,  and 
the  plea  was  allowed  by  the  Lord  Chancellor,  who  ob- 
served, that  if  infancy  or  coverture  would  avail  the 
plaintiffs,  it  was  not  enough  to  say,  generally^  that 
there  have  been  infancies  or  covertures;  for  it  is 
so  vague,  an  allegation,  that  no  issue  can  be  taken 
upon  it. 

In  a  still  later  case,  in  which  the  law  on  thia  point 
was  fully  considered,  (3)  a  bill  was  filed  by  a  mort- 
gagee, for  a  sale  under  a  trust  for  that  purpose,  in  the 
mortgage-deed,  and  was  dismissed  upon  doubtful  evi- 
dence of  title  and  possession  for  twenty  years,  without 
payment  of  interest,  demand^  or  acknowledgment,  the 
Master  of  the  Rolls  (c)  observed,  ''  that  supposing  the 
facts  to  be  as  stated,  the  plaintiffs  have  the  legal  estate^i 
and  there  was  nothing  to  prevent  the  assertion  of  their 
right  at  law ;  but  they  could  not  bring  an  ejectment, 
$18  they  would  be  put  to  prove  that  they  had  either 
real  or  constructive  possession  within  twenty  years. 
But  there  has  been  an  adverse  enjoyment,  without  ac-* 
knowledgment  or  claim.  Under  these  circumstances, 
they  would  be  nonsuited  at  law ;  and  if  so^  are  they  to 
come  into  a  court  of  equity  resting  their  case  upon  the 
same  title  ?  That  cannot  be  contended  for.  I  would 
just  say  a  word,"  continued  his  Honour,  **  on  the  case 


(a)  Blewitt  v,  Thomas,  S  Ves.  jun.     &  Walk.  SSS. 
669.  (c)  Sir  T.  Pliimer. 

(6)  Christophers  v.  Sparke,  S  Jac 
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of  Trash  v.  White,  (a)  which  has  been  cited,  when 
Lord  Thurlow  thought  that  twenty  years  without  pay- 
ment of  interest  or  demand  created  a  presumption  that 
the  debt  was  satisfied.  I  have  always  understood  it  to  be 
a  principle,  that  when  the  twenty  years  have  run  upon 
a  bond-debt,  without  any  thing  to  break  the  time,  or 
any  circumstances  to  account  for  it,  that  presumption 
did  arise ;  but  not  operating  as  a  positive  statutory  bar, 
it  may  be  met  by  evidence,  and  by  circumstances  in- 
troduced to  explain  it.  In  the  argument,  the  case  of 
Toplis  V.  Baker,  (b)  was  mentioned,  where  it  is  said, 
that  the  same  presumption  does  not  arise  in  the  case  of 
a  mortgage  ;  and  Leman  v.  Newnham,  (c)  is  referred 
to,  where  the  same  doctrine  is  stated  by  Sir  Wm.  For- 
tescue.  The  principle  on  which  the  opinion  in  those 
cases  rests,  is,  that  though  the  mortgagor  may  continue 
in  possession^  he  is  tenant  at  will  to  the  mortgaigee ; 
there  is  therefore  no  adverse  possession,  and  the 
mortgagee  may,  at  any  distance  of  time,  assert  his 
title.  In  support  of  the  contrary  doctrine,  there  are 
the  cases  of  Hales  v.  Hales,  (d)  and  Gibson  v. 
Fletcher,  (e)  and  the  case  of  Trash  v.  White,  before 
Lord  Thurlow^  determining  mortgages  to  stand  on  the 
same  footing  with  bonds  in  respect  to  the  presumption 
arising  from  non-payment  of  interest  for  a  long  period. 
I  would  not  have  it  understood  that  I  intend  to 
decide  the  point ;  but  I  cannot  accede  to  the  doc- 
trine that  no  length  of  time  will  operate  against 
a  mortgagee  who  has  been  out  of  possession,  without 
claim  or  acknowledgment.  If  twenty  years'  possession 
without  claim,  on  the  part  of  the  mortgagee,  will  not 

(a)  Ante,  p.  479.  (rf)  1  Cha.  Rep.  105.  Sed  quare, 

(6)  ArUe,  p.  480.  (c)  Ante,  p.  478. 

(c)  Ante,  p.  479. 
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operate  as  a  defence  agaitist  him,  I  ilo  not  see  how  any 
period  of  time,  however  long,  can  bar  him/' 

The  law,  therefore,  does  not  seem  tery  clear  upon 
this  point.  It  may  be  laid  down  that,  as  a  general 
rule,  if  twenty  years  elapiie  without  the  payment  of 
demand  of  principal  or  interest^  the  mortgage-debt 
will  be  presumed  to  be  satisfied ;  but  that  the  court 
will  take  the  whole  circumstances  of  the  oase  into  con* 
sideration ;  and  if  any  good  reason  can  be  given  for 
not  making  a  demand,  as  that  the  mortgagee  was  a  near 
relation,  (a)  or  that  the  lands  were  in  the  hands  of  per- 
sons entitled  to  prior  estates,  (b)  the  presumption  will 
be  rebutted,  (c) 

2.  Bonds. — A  bond  will  be  presumed  to  be  satis^ 
fied  after  a  forbearance  of  twenty  years  on  the 
part  of  the  obligee  to  demand  payment*  (d)  In 
some  cases  a  less  period  has  indeed  been  men*^ 
tioned  as  sufficient,  as  eighteen,  (e)  or  even  sixteeil 
years ;  (/)  but  the  circumstances  must  be  very  special 
which  would  induce  a  oourt  of  justice  to  presume  a 
satisfaction  of  A  bond-debt  before  twenty  years  had 
expired.  In  Oolsell  v.  Budd ;  (jg)  where  Lord  Ellen* 
borough  held  that  after  a  lapse  of  twenty  years  a  bond 
will  be  presumed  to  be  satisfied  j  he  observed  '*  there 
must  either  be  a  lapse  of  twenty  years^  or  a  l^ss  time, 
coupled  with  some  circumstances  to  strengthen  the 

(a)  Leman  v.  Newnham,   1  Ves.  {d)  S  Mod.  33;  4  Burr.  196S.  Os^ 

53.    AfUe,  p.  479.  wald  v.  Leigh^  1  T.  R.  370.    Hum- 

(6)  Toplis  V.  Baker,  3  Coi,  118«  phreys  v.  Humphreys,  S  P.  Wms. 

Anttf  480.  805.    Moreland  9.  Bennett,  1  Strs. 

(c)  And  see  Meade  n.  Earl  of  Ban-  663. 

don,  3  Dow.  368.    Hodle  v.  Henley,  (e)  1  T.  R.  373. 

6  Madd.  181.  .  Rayner  v.  Oastler,  ib.  (/)  Cowp.  109. 

864.    Saunders  0.  Hord,  1  Cha,  Rep.  (g)  1  Camp.  37. 
184. 
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presumption.  Here,  if  it  had  been  proved  that  the 
parties  had  accouDted  together  after  the  money  be^ 
came  payable,  it  might  hbve  been  inferred  that  it  was 
included  in  the  settlement ;  but  as  there  was  no  evi- 
dence of  this,  and  as  twenty  years  had  not  elapsed 
9ince  the  bond  was  forfeited,  it  could  not  be  considered 
as  discharged." 

If,  however,  the  obligor  acknowledge  the  debt 
within  the  twenty  years,  the  forbearance  of  the  obli- 
gee will  not  raise  the  presutnption  of  satisfaction,  (a} 
And  the  payment  of  interest  within  the  twenty  years 
will  be  a  clear  acknowledgment,  (b)  But  although 
the  obligor  has  acknowledged  the  existence  of  the  debt 
within  the  twenty  years,  if  he  were  told  that  payment 
would  never  be  called  for,  and  had  therefore  reaaon 
to  suppose  that  it  was  either  cancelled  or  otherwise 
legally  discharged,  the  presumption  of  its  satisfaction 
by  release  will  arise,  (c) 

The  presumption  of  satisfaction  of  a  bond  debt  wilt 
be  rebutted,  if  it  can  be  shown  that  the  debtor  wa^ 
utterly  unable  to  pay  it  during  the  twenty*  years,  and 
that  no  demand  was  made  on  that  account,  (d)  And 
the  same  rule  will  obtain  if  the  debtor  was  in  a  foreign 
country,  and  no  demand  could  be  effectually  prose- 
cuted, although  more  than  twenty  years  have  ex^ 
pired ;  (e)  or,  it  seems,  if  the  creditor  be  abroad  in  & 
foreign  country,  so  that  the  debt  could  not  have  been 
paid.(/) 

(a)  Toplls  ^.  Baker,  «  Coi,  118.  (d)  Fladong  v.  Winter,  19  Vc*. 

198 ;  6  Ves.  519.  196;  12  Ves.  %66;  rad  Cowp.  109; 

(6)  Searle  v.  Lord  Banington,  2  but  ace  Willaume  v.  Gorges,  1  Camp. 

Stra.  8S6;  and  see  1  Stra.  652;  3  217,  dted  ^</,  p.  487. ' 

Wils.  397 ;  3  B.  P.  C.  Toml.  edit.  (e)  Newman  v.  Newman,  1  Stark. 

593.  N.  P.C.  101. 

(c)  Washington  v.  Brymer,  Peake  (f)  13  Ves.  266 ;  19  Ves,  20(K 
Ev.  Srd  edit.  App.  59. 
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3.  Simple  contract  debts. — Simple  contract  debts^  not 
barred  by  the  Statute  of  Limitations,  will  be  presumed 
to  be  satisfied,  if  no  attempt  be  made  to  recover  either 
principal  or  interest  for  twenty  years,  or  even  a  less 
period  of  time. 

Thus  where  an  executor  of  a  house*steward  of  Lord 
Bradford,  after  an  acquiescence  of  seventeen  years, 
set  up  a  demand  for  a  large  sum  of  money,  due  for 
business  done  by  his  testator,  to  which  the  representa- 
tive of  Lord  Bradford  insisted  on  the  Statute  of  Limi- 
tations  ;  Lord  Hardwicke  dismissed  the  bill,  and  pre- 
sumed from  the  length  of  time  that  satisfaction  had 
been  miside.  (a) 

So  also  in  a  late  case,  (b)  where  an  action  of  as- 
sumpsit was  brought  on  a  promissory  note  twenty 
years  old,  Lord  Ellenborough  said  that  if  this  had 
been  a  bond,  twenty  years  would  have  raised  a  pre- 
sumption of  payment,  in  which  case  he  should  have 
left  the  presumption  of  payment  to  the  jury ;  and  he 
thought  that  as  this  note  was  unaccounted  for,  the 
same  .rule  of  presumption  ought  to  apply. 

In  Oughterlony  v.  Earl  Powis  (c)  a  bill  of  ex- 
change had  been  drawn  in  1720,  which  was  indorsed 
to  plaintiff;  the  acceptor  did  not  pay  the  bill,  and  it 
was  protested.  In  April,  1747,  the  acceptor  died, 
having  by  his  will  devised  his  real  estate  for  the  pay- 
ment of  his  debts.  A  bill  was  thereupon  filed  by  the 
plaintiff  for  the  payment  of  the  bill  of  exchange ; 
Lord  Hardwicke  said  that  the  presumption  of  pay- 
ment was  so  clear,  that  he  would  not  send  the  case  to 
a  court  of  law.     It  had  the  greater  weight  as  being 


m 

(a)  Lacon  v.  Briggs,  S  Atk.  105.  (r)  Amb.  231 ;  see  also  Anon.  12; 

{if)  Duffidd  V.  Creed,  5  Efep.  5^.  Vin.  Ab.  57,  pi.  7. 
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a  bill  of  exchange^  or  mercantile  transaction,  which 
ought  to  be  pursued  with  expedition  ;  and  the  plain- 
tiff had  a  right  to  demand  the  money  of  three  persons. 
It  may  be  observed  that  this  was  one  of  a  very 
numerous  class  of  cases  in  which  an  attempt  was  made 
to  establish  the  principle,  that  a  general  charge  of 
debts  on  real  estate  would  take  them  out  of  the  Sta- 
tute of  Limitations,  if  previously  barred  by  it.  This 
is  now  decided  not  to  have  any  such  effect,  (ji) 

Thus,  also,  where  A.,  a  son-in-law  and  agent  of  B. 
was  in  the  habit  of  making  payments  for  B.,  in  respect 
of  B.'s  debts,  sometimes  with  money  furnished  for  the 
purpose  by  B.,  sometimes  out  of  his  own  funds.  A'. 
paid  one  thousand  pounds  in  1761,  and  twenty  thou- 
sand pounds  in  1764,  in  respect  of  bond-debts  of  B., 
who  died  in  1781,  leaving  A.  his  executor.  No  claim 
is  made  by  A.  against  B.  in  his  lifetime^  nor  against 
his  estate  afterwards,  till  1819,  in  respect  of  these 
sums.  It  was  held  that  they  must  be  presumed  to 
have  been  satisfied;  that  the  payments  were  made 
with  the  money  of  B.;  and  the  claim  of  A.  was  held 
to  be  barred  by  lapse  of  time,  (i) 

Where  the  presumption  is  very  strong  that  the  debt 
was  paid,  and  the  circumstances  would  be  peculiarly 
hard  if  a  repayment  should  be  made,  satisfaction  will 
be  presumed  in  a  much  less  period  of  time  than  twenty 
years,  (c)  And  where  a  debt  is  not  claimed  for  a  great 
length  of  time,  and  is  disputed  by  the  defendant^  yet  if 
the  justice  of  the  case  require  it,  a  court  of  equity  will 
hold  the  neglect  to  be  primd  facte  evidence  that  the  debt 

(a)  Burke  v.  Jones,  3  Ves.  &  B.  (h)  1  Dow.  N.  S.  190. 

975;  and  also  ex  parte  Bawdney,  (c)  Dukeof  Newcastle  v.  Clayton, 

15  Ves.  497. .   Executors  of  Furgus  Finch  S46. 
V.  Gore,  1  Sch.  &  Lef.  110.              ^ 
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oever  existed^  although  the  defendant  himself  admits 
that  it  has  never  been  paid ;  but  of  course  it  canixit 
raise  a  presumption  of  satisfaction*  (a) 

It  is  a  rule  that  a  legacy  to  a  creditor^  equal  in 
amount  or  greater  than  his  debt,  and  equally  beneficial 
in  other  respects,  shall,  in  the  absence  of  evidence 
of  a  contrary  intention,  be  presumed  to  be  given 
an  satisfaction  of  the  debt ;  (JH)  but  this  rule  is  not 
favoured  in  equity,  which  will  seize  upon  any  cir- 
cumstance which  goes  to  show  that'  the  legacy  is  not 
so  beneficial  as  the  debt,  to  establish  a  contrary  pre- 
sumption ;  (c)  and  parol  evidence  will  be  admissible 
to  repel  the  legal  presumption,  (d) 


II.    PRESUMPTION    OF    SATISFACTION  OF  JUDGMENTS 

AND  DECREES. 

Judgments,  if  they  are  not  acted  upon  for  the  pre- 
ceding twenty  years,  according  to  Mr*  Matthews, 
will  be  presumed  to  have  been  satisfied,  (e) 

The  cases  cited,  however,  do  not  bear  out  the  pro- 
position. In  Kemys  i;.  Ruscourt  the  judgment  was 
of  forty-two  years'  standings  and  was,  after  that  time 


(a)  Christopher  ».  Sparke,  S  Jac. 
&  W.  288,  stated  ante^  p.  480. 

{h)  Talbot  V.  D.  of  Shrewsbury, 
Free.  Cha.  294.  ChaDcey's  case,  1 
P.  Wms.  410.  Matthews  v.  Mat- 
thews, 2  Ves.  636. 

(r)  Crannier*s  case,  2  Salk.  508 ; 
3  Ves.  466.  529.  Stanway  «.  Stiles, 
3  £q.  Abr.  355.  Alleyn  v.  AUeyo,  2 
Ves.  37.    Matthews  v.  Matthews,  2 


Ves.  635. 

{d)  Cuthbeit  V.  Peacpck,  %  Vem- 
593.  Pole  v.  Lord  Somers,  6  Ves. 
324.  Wallace  w.  Lord  Pomfret,  11 
Ves.  542,  aitf«,  p.  408. 

(e)  Presump.  359,  citing  Flower  v 
Earl  Bolitigbrake,  1  Stra.  639.  Wil. 
iauiae  v.  Goiiges,  1  Camp.  21f. 
Kemys  «;.  Ruscourt,  2  Atk.  65  ;  see 
«A/f ,  p.  4d4. 
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had  elapaed,  presumed  to  be  satisfied.  In  the  late  case 
of  Willaume  v.  Gorges,  the  judgment  was  entered  up 
in  1769,  and  the  issue  was  directed  out  of  Chancery 
to  try  what  was  due  upon  it  in  1808,  so  that  nearly 
thirty-nine  years  had  elapsed  without  any  steps  having 
been  taken  upon  it,  and  it  was  presumed  by  Lord 
Ellenborough  to  be  satisfied.  The  case  in  Strange  (a) 
was  where  a  xwairant  of  attorney  had  been  given,  but 
by  carelessness  had  not  been  entered  up  for  twenty 
years,  and  the  court  refused  to  enter  it  up  nunc  pro 
tunc,  the  presumption  being,  at  such  a  distance  of  time, 
that  the  debt  was  satisfied. 

These  cases^  therefore^  do  not  warrant  the  conclu- 
sion, that  a  judgment  regularly  entered  up  will  be 
presumed  to  be  satisfied  after  twenty  years  have 
elapsed;  the  period  must,  aco^rding  to  them,  be 
antedated  at  least  ten  years  :  it  might,  however,  from 
analogy,  be  argued  that  the  presumption  would  arise 
after  twenty  years.  But,  of  course,  if  a  satisfactory 
reason  be  givea  for  this  circumstance,  as  that  interest 
has  been  paid,  or  that  the  cognieor  has  acknowledged 
the  existence  of  the  debt,  or  that  the  cognizee  by 
reason  of  the  prior  incumbrances  upon  the  lands 
affected  by  the  judgments^  has  not  been  able  to  ex- 
tend them,  the  presumption  will  be  rebutted,  (b)  But 
the  mere  circumstance  that  the  debtor  has  been  long 
in  embarrassed  circumstances,  and  was  incapable  of 
paying  the  debt,  will  not  rebut  the  presumption,  (c) 

But  warrants  of  attorney,  it  is  clear,  will  be 
presumed  to  have    been    satisfied,  if  they  are  not 

(a)  Flower  v.  Earl  Bolingbroke.  (c)  Willaume  v.  Gorges^   1  Camp. 

(6)  Winchcombe  v.  Winchoombe,      217.    See  ante,  p.  484. 
S  Cba.  Rep.  101. 
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acted  on  for  twenty  years ;  (a)  and  judgment  cannot 
be  entered  up  upon  them,  without  an  affidavit  stating 
facts  which  rebut  this  presumption,  (b) 

Decrees  of  courts  of  equity  will  also  be  barred  by. 
a  neglect  to  execute  them  for  twenty  years ;  (c)  and 
the  same  rule  would  seem  to  obtain  with  respect  to 
statutes-merchant,  statutes-staple,  and  recognizances, 
and  that  they  would  be  barred  by  a  neglect  of  twenty 
years,  (d) 


III.      PRESUMPTION    OF    SATISFACTION    OF 

ANNUITIES. 

Annuities  will  not  be  presumed  to  be  satisfied,  at 
least  until  thirty  years  have  expired  without  any  de- 
mand made  for  their  payment.  This  rule  seems  satis-: 
factorily  established  by  the  cases. 

Thus  in  the  Duke  of  Albemarle  v.  Viscountess  Pur- 
beck,  where  a  bill  was  filed  to  be  relieved  from  the 
payment  of  the  arrears  of  an  annuity  secured  on  lands, 
of  which  no  demand  had  been  made  for  thirty  years, 
it  was  ordered  to  be  dismissed,  and  the  defendant 
was  to  be  at  liberty  to  proceed  as  he  should  be  ad- 
vised in  order  to  recover  the  said  arrears,  (e)  . 

But  where  an  old  annuity  deed  was  set  up,  on 
which  no  demand  had  been  made .  for  forty  years, 
and  there  were  other  circumstances  in  the  caise  which 
favoured  the  presumption  of  satisfaction,  an  injunction 

(a)  Ilulke  V,  Pickering,  3  B.  &  C.  (c)  Comber's  case,  1  P.  W.  766. 

555.  (d)  See  Matt,  on  Pres.  360. 

{b)  riower  V.  Earl  Bolingbroke^  1  (c)  Finch.  253. 
Stra.  639. 
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was  granted  to  restrain  the  annuitant  from  setting  it 
up  at  law.  (a) 

So  also  where  Lord  L.  gave  an  annuity  to  D.  P. 
for  life,  and  she  died  in  1718;  and  a  bill  was  filed 
by  her  representatives  for  the  arrears  from  1708  to 
the  death  of  D.  P. ;  the  court,  from  the  length  of 
time,  presumed  it  to  be  paid,  and  dismissed  the  bill 
with  costs,  (b) 

In  Wynn  v.  Williams  (c)  the  circumstances  were  as 
follow.  A  testator,  by  his  will^  dated  1768,  gave  to 
his  wife,  Mary  Pugh,  an  annuity  of  one  hundred 
pounds,  charged  on  his  real  estate,  and  died  in  1769. 
In  1770  his  son,  J.  C.  P.,  having  suffered  a  recovery, 
mortgaged  his  father's  lands  in  fee  to  Sir  W.  W.  for 
six  thousand  pounds,  to  which  mortgage  Mary  Pugh, 
postponing  her  annuity^  was  a  party.  Other  mort- 
gages were  made  in  the  same  manner ;  and  by  various 
mesne  assignments  they  became  vested  in  Doctor 
Gisborne;  and  in  1779,  Williams  purchased  the  equity 
of  redemption.  In  1791,  Williams  paid  Gisborne  what 
was  due  to  him  for  principal  and  interest  on  the  mort- 
gages. Mary  Pugh  was  not  a  party  to  the  assignment 
to  Gisborne,  and  died  in  June  1781.  In  1796  a  bill 
was  filed  by  her  representative  against  J.  C.  P.  and 
Williams,  praying,  amongst  other  things,  an  account 
of  the  annuity.  As  to  this,  the  opinion  of  the  Master 
of  the  Rolls  was  as  follows : 

**  The  next  consideration  is  as  to  her  claim  in  re- 
spect of  the  annuity ;  upon  which  the  arrears  of  about 
ten  years  had  accrued  at  the  time  of  the  defendant's 
purchase.     The  testator  died  in  1769,  and  from  that 

(a)  Southcot  0.  Soutbcot,   1  Cha.      ton,  3  Atk.  71. 
Rep  108.  (c)  5  Ves.  ISO. 

(6)  Smallman  v.  Ld,  Arch.  Ilamil- 
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time  to  the  time  of  the  purchase  she  was  entitled  to 
the  arrears,  subject  to  the  debts  of  the  testator. 
Then  Williams,  who  had  a  perfect  knowledge  of  her 
claim,  ch6se  to  purchase  this  equity  of  redemption ; 
and,  instead  of  paying  the  money  to  satisfy  outstand- 
ing debts,  if  there  were  any,  he  thought  fit  to  pay  it 
to  Mrs*  Pugh,  who  had  no  interest  in  the  estate  ex* 
cept  subject  to  those  arrears  of  the  annuity,  and  to 
take  no  release  or  deed  from  her  waiving  her  right. 
Then  he  punchased  Gisbome's  interest ;  and  in  t79l 
became  complete  owner  of  the  estates,  and  entered 
into  the  receipt  of  the  rents  and  profits.  Under  diese 
circumstances,  the  question  is, .  whether  this  is  not  a 
claim  she  has  a  right  to  enforce  against  the  defendant 
Two  objections  are  nsade :  first,  upon  his  answer ;  in 
which  he  does  not  even  insinuate  that  there  is  a  pre- 
aumfrtion  of  satisfaction  from  the  length  of  time 
elapsed  befi>re  her  death,  or  to  her  representatives 
since.  He  does  not  put  his  defence  upon  any  such 
ground.  There  is  no  foundation  for  that  presumption ; 
otberwbe  I  should  be  extremely  glsd  to  avail  myself 
of  it.  But  be  does  not  insinuate  that,  or  put  it  so. 
fits  defence  is,  that  Gisborne  having  come  into  poa* 
session  as  mortgagee,  her  annuity  being  postponed  to 
that  mortgage,  and  the  defeodaoit  having  come  in  as 
purchaser  of  the  equity  of  redemption,  and  the  mort<- 
gage  not  having  been  paid  off  till  some  years  after  his 
death,  he  is  not  now  liable.  If  he  had  stated  any 
ground  of  presumption  of  satisfaction,  I  should  perhaps 
have  been  glad  to  have  laid  hold  of  that,  for  no  man 
is  more  glad  to  raise  a  presumption  of  latent  claims. 
But  this  is  not  the  ground  he  takes.'' 

It  may,  therefore,  be  laid  down,  that  if  the  annui- 
tant has  clearly  acknowledged  the  existence  of  the 
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anduity^  the  presumption  will  be,  as  in  Wynn  t;.  Wi9- 
liama,  altogether  rebutted ;  but  that  even  without  this, 
an  annuity  will  not  be  presumed  to  be  satisfied  under 
thirty  years. 

When  the  right  to  the  annuity  is  not  defeated,  all  the 
arrears  of  it  may  be  recorered,  as  the  Statute  of  Limita- 
tions doQ^  not  apply  to  it.  In  the  case  of  Aston  v.  As* 
ton  (a)  eight  years*  arrears  were  recovered.  In  the  case 
of  Wynn  v.  Williams,  (b)  ten  years'  arrears,  as  we  have 
^een.  So  also  in  the  late  case  of  Cupit  v.  Jackson^  (c) 
Alexander,  G,  B*,  decided,  that  although  the  annuitant 
mig^t  have  an  action  of  debt^  and  might  also  distrain 
under  bis  deed,  that  he  had  also  his  remedy  by  bill  in 
equity,  and  that  the  Statute  of  Limitations  did  not 
bar  the  r^ht  to  the  arrears ;  and  nine  years'  arrears 
were  accordingly  ordered  to  be  raised,  (d)  And  al* 
though  it  has  been  attempted  to  restrict  the  recovery 
of  the  arrears  for  more  than  six  years,  (e)  the  contrary 
is  now  settled.  (/) 

In  a  late  case  at  nisi  priusj  in  which  an  action  of 
covenant  was  brought  for  the  arrears  of  an  annuity^ 
the  defendant  pleaded  a  release  lost  by  time  and  ac-* 
cident;  and  to  induce  the  jury  to  presume  a  release,  he 
showed  that  the  annuity  had  not  been  paid  for  seven* 
4een  years,  and  that  the  plaintiff  borrowed  CMuey  of 


'    {a)  1  Ves.  964.  defence  by  way  of  answer. 

(h)  5  Ves.  189.  (e)  HigffDs  v.  Cnuiiiird,   8   Vef . 

(c)  M'Clelly  495.  jun.  571.    Ilarmood  v.  OglaDder^  3 

(d)  And  see  Higgins  v.  Craufurd,  Ves.  199.  215.    And  see    10  Ves. 
9  Ves.  jun.  571,  where  the  Statute  of  469. 

limitations  was  pleaded  to  a  bill  for  (/}  Aston  v.  Aston,  ttbi  tup.  Wynn 

the  arrears  of  an  annuity,  but  was  v.  Williams,  tAi  tup,    Cupit  v.  Jack- 

^y^miled ;  but  the  Lord  Chancellor  son,  M  tup. 
said  that  it  might  be  good  matter  of 
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fhe  grantor  of  the  anDuity,  and  regularly  paid  him^ 
interest^  without  setting  off  the  annuity  ;  it  was  held 
that  the  jury  ought  not  to  find  for  the  defendant,  un- 
less they  were  satisfied  that  there  is  a  fair  ground  for 
supposing  that  at  some  particular  period  during  the 
seventeen  years,  the  plsxntiff  actually  executed  a  release 
of  the  annuity ;  and  to  rebut  the  presumption  of  such 
release,  the  jury  might  look  at  the  situation  of  the 
parties^  and  take  into  their  consideration  the  plaintiff 
being  a  near  relation  of  the  grantor  of  the  annuity, 
having  large,  expectations  from  him ^.  and  of  the 
grantor  being  a  very,  old  man,  peremptory  with  his 
relatives,  and  very  attentive  to  his  pecuniary  con- 
cerns, (fl) 

An  annuity  by:  Way  of  pin-money  stands  upon 
somewhat  different  grounds ;  for  if  the  husband  and 
wife  have  lived  together,  the  arrears  can  only  be  re- 
covered for  one  year,  unless  it  is  otherwise  provided 
by  the  deed  or  will  limiting  the  annuity ;  because  she 
will  be  presumed  either  to  have  waived  it,  or  to  have 
had  it  satisfied.  {V) 

But  if  the  wife  be  of  unsound  mind,  all  the  arrears 
will  be  recoverable,  because  her  malady  incapacitates 
her  from  waiving  her  right,  although  no  commission 
has  issued,  (c)  .  And  if  the  parties  have  lived  sepa- 
rate, and  the  wife  has  received  no  distinct  support 
from  the  husband,  the  arrears  may  be  recovered,  for 
then  the  presumption  will  not  arise,  (rf)    Or,  perhaps, 

(a)  Biggs  V.  Roberts,  S  Carr.  '&  Ves.  7.  190. 

Pay.  43.  (c)  Brodie  v.  Bany,  9  Ves.  &  B. 

(6)  Thomas  v.  Bennet,  2  P.  Wms:  36—39. 

341.    Offley  ».  Offley,  Prec  Cha.  26.  (J)  Thomas  ».  Bennet,  2  P.  Wma. 

Powell  V.  Hankey,  2  P.  W.  82,   2  341. 
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as  in  Ridout  v.  Lewis,  (a)  where  the  husband  and 
wife  lived  together^  and  she  was  paid  only  a^part  of 
pin-money,  but  her  husband  promised  she  should 
have  the  whole  at  last,  it  would  be  held  as  it  was  held 
by  Lord  Hardwicke,  C,  to  amount  to  an  undertaking 
to  pay  the  arrears. 


IV.    PRESUMPTION    OF    SATISFACTION    OF    RENT. 

If  a  receipt  be  produced  for  rent  due  at  a  par- 
ticular time,  the  prior  rent  will  be  presumed  to  have 
been  paid;  (b)  and  the  same  principle  seems  to  apply 
to  every  other  case  where  certain  and  regular  pay- 
ments are  made ;  and  it  would  ]firobably  be  held  that 
in  such  cases  the  production  of  a  receipt  for  a  par- 
ticular payment  would  be  presumptive  evidence  that 
the  preceding  payments  had  been  satisfactory,  (c) 

In  a  late  case  in  the  House  of  Lords,  the  question 
was  much  discussed  as  to  what  arrears  of  rent  can  be 
recovered  on  a  lease.  The  circumstances  were  as 
follow.  A.  having  granted  B.  a  lease  with  a  covenant 
for  payment  of  the  rent  of  ninety  pounds,  and  a  clause 
giving  right  of  surrender  to  the  tenant,  dies,  leaving 
G.  his  heir-at-law,  who  becomes  seised  of  the  lands 
subject  to  the  lease ;  D.,  a  near  relative  of  C,  having 
by  some  means  acquired  or  assumed  a  title,  by  inden- 
tures dated  in  1791,  demises  the  lands  to  L;  In  1793 
G.  is  by  inquisition  found  to  have  been  a  lunatic  froni 
1786 ;  iii  1797,  upon  a  rental  and  account  filed  by 
the  committee  of  the  lunatic,   L.  is  returned  as  the 


(a)  1  Atk.  S69.  (c)  Sec  Lucas  v,  Novosilieski,  1 

(6)  Gilb.  £v.  143 ;  Co.  L'Ut.  S7S  a.      £sp.  N.  P.  C.  9.96. 
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tenant,  and  a  sum  of  ifioney  is  stated  to  have  been, 
received,  and  a  sum  of  money  to  be  due  from  him  n» 
rent;  in  1802,  D*  is  returned  as  tetaiit  of  the  lands 
by  the  receiver  appointed  in  the  lunacy;  in  1811,  an 
order  is  made  in  the.  lunacy  that  seven  hundred  and 
twenty  pounds  being  due  from  D.  aft  tenant,  a  dia-! 
tress  should  be  levied  on  the  lands;  in  1817  the  re* 
ceiver  died,  indebted  to  the  estate,  and  his  sureties 
were  dischai^ed  from  their  recognizance,  on  payment 
of  part  of  their  debt  by  way  of  compromise ;  in  1820, 
an  ejectment  was  brought  against  D.,  to  recover  the 
lands  for  non-^payment  of  the  rent,  and  a  verdict  and 
judgment  obtained;  in  1821,  an  action  is  brought 
upon  the  covenant  in  the  original  lease,  against  the 
appellant,  as  the  personal  representative  of  B*^  to 
recover  two  thousand  three  hundrol  and  forty  pounds^ 
being  twenty  years'  arrears  of  rent,  to  which  action 
the  defendant  pleaded  a  surrender,  eviction,  &c*, 
upon  which  a  verdict  is  found  for  the  plaintiff,  and 
judgment  entered;  in  1822,  a  bill  was  filed  by  the 
appellant,  stating  a  case  of  laches,  and  of  fraud,  and 
collusion  between  Dl  and  the  relatives  of  Uie  hinatid 
and  his  committees  and  receivers,  and  praying  wm 
account  againi^t  the  committees  and  receivers,  (not 
being  parties  to  the  suit;)  or  if  from  lapse  of  time 
such  account  could  not  be  taken,  then  a  perpetual  in« 
junction  against  proceedings  on  the  judgment:  the 
bill  was,  however,  dismissed  with  costs,  upon  the 
hearing  in  the  court  below;  and  that  decree^  upon 
appeal,  i^as  affirmed  with  costs  by  th6  House  of 
Lords,  (a) 
Therefore  by  this  important  case  it  seems  esta- 

(a)  Lopdell  v.  Creagh,  1  Bli.  N.  S.  9C0. 
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blished,  that  rent  reserved  on  a  lease  may  be  recover^ 
ed  for  a  period  of  at  least  twenty  years,  and  that  lio 
presumption  of  satisfaction  will  be  made,  (a) 


y.    PRESUMPTION  OF  SATISFACTION  OF  PORTIONS. 

If  a  portion  be  charged  on  real  property,  and  no 
interest  be  paid  upon  it,  and  no  other  acknowledge 
ment  be  made  of  it  for  thirty  years,  and  the  person 
entitled  to  it  makes  no  attempt  to  recover  it  for  the 
like  period,  it  will  be  presumed  to  be  satisfied.  Thu$ 
in  Standish  t;.  Radley,  (b)  where  portions  becatne  due 
in  1673,  and  were  not  sued  until  1713,  the  Master  of 
the  Rolls  (Sir  Joseph  Jekyll),  in  1717,  held  thht  they 
were  still  unpaid,  and  could  not  be  presumed  to  have 
been  satisfied.  The  cause  afterwards,  in  1741,  came 
before  Lord  Hardwicke  on  appeal,  and  he  held  that  so 
great  a  length  of  time  (then  nearly  sixty-eight  years,) 
must  create  a  very  strong  presumption  of  their  having 
been  paid ;  and  it  must  almost  amount  to  proving  a 
negative,  to  induce  the  court  to  believe  that  they  are 
still  unpaid ;  and  the  Master  of  the  Rolls  has  stretched 
a  good  deal  to  decree,  in  1717,  that  the  portions  were 
unpaid,  when  the  presumption  from  length  of  time 
must  even  then  have  had  considerable  weight.  It  will 
be  observed  that  his  lordship's  opinion  is  not  very  de« 
cisive  on  the  point,  so  that  the  case  is  not  very  con<» 
elusive. 

The  presumption  may  be  rebutted  by  an  acknow* 


(a)  As  to  where  a  release  of  rent         (()  8  Atk.  177. 
will  be  presumed,  see  an/e,  p.  471. 
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ledgment  of  the  existence  of  the  charge  by  the  owner 
of  the  land.  Thus  in  Barrington  v.  O'Brien,  (a)  al- 
though a  decree  establishing  a  charge  of  portions  for 
young  children  was  not  proceeded  in  for  forty  years, 
but  there  had  been  repeated  applications  by  the  party 
entitled,  and  an  acknowledgment  within  twenty  years 
of  the  establishment  of  the  charge ;  there  had  also 
been  a  deed  by  which  the  person  entitled  agreed,  to 
release  the  charge.  The  Lord  Chancellor  (Manners) 
acknowledged  that  the  length  of  time  that  had  oc- 
curred in  the  case  was  a  strong  circumstance,  es- 
tablished the  payment  of  the  charge,  but  refused  to 
give  interest  on  the  portion,  or  to  direct  an  account  of 
the  rents  and  profits  further  back  than  the  filing  of 
the  bill. 

So,  also,  although  a  fine  was  levied  by  the  person 
in  possession^  and  after  nonclaim  thereon,  the  legal 
estate  being  in  a  trustee,  it  was  held  that  ah  equitable 
charge  under  a  deed  of  trust  was  hot  barred,  the  per- 
son entitled  to  it  having  been  an  infant,  and  labouring 
under  other  disabilities,  although  it  had  been  due  for 
more  than  forty  years.  Lord  Hardwicke  observing, 
*^  that  it  was  true  that  courts  of  equity  do  discourage 
suits  for  old  stale  accounts,  and  very  rightly;  but 
every  case  of  that  kind  must  be  considered  on  its 
own  circumstances,  and  ought  to  be  determined  by 
the  justice  and  equity  of  that  particular  case  from 
those  circumstances."  (b) 


(a)  1  Ball.  &  B.  173.  8or,  2  Ves.  472, 

(b)  Earl  of  Ppmfret  v.  Lord  Wind- 
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VI.    P^IESUHPTION    OP    SATISFACTION   OF    LEGACIES. 

A  legacy  will  be  presumed  to  have  been  paid,  if 
the  le^tee  allow  thirty  years  to  elapse  after  it  became 
payable,  without  any  attempt  to  recover  it ;  but  as 
legacies  cannot  in  general  be  paid  before  debts, .  the 
time  when  the  twenty  years  will  begin  to  run  will  be 
subject  to  (Considerable  fluctuation.        . 

In  Cusse  v.  Ash,  (a)  lands  subject  to  legacies  had 
been  devised  to  be  sold,  and  had  been  possessed  by 
the  trustees  for  six  years,  and  were  then  sold  ;  and 
after  the  purchaser  had  enjoyed  them  for  twenty-two 
years,  the  bill  was  filed,  and  it  was  dismiteed,  as  there 
was  a  presumption  that  the  legacies  had  been  paid. 

In  the  case  of  Fotherby  v.  Hartridge,  (b)  the  will  be* 
queathing  the  legacies  was  made  in  1641^  and  the  testa- 
tor shortly  after  died.  In  1664,  the  legatees  being  in- 
fants, bonds  were  given  by  the  persons  in  whose 
liands  their  legacies  were  deposited,  for  their  payment. 
In  1685  a  bill  was  filed  by  the  legatees  against  the 
representatives  of  the  persons  who  had  given  the  bonds; 
and  another  bill  was  filed  for  a  perpetual  injunction 
against  the  bonds.  The  Lord  Chancellor  granted  the 
prayer  of  the  latter  bill,  and  declared  that  at  ^that 
length  q(  time  he  would  presume  the  legacies  paid. 

So  also,  in  a  leading  case  on  this  point,  Jones  r. 
Turberville,  (c)  payment  of  a  legacy  was  presumed 
aifter  forty  years  without  demand.  Lord  Commissioner 
Eyre  decided  that  time  raises  presumption  against 
claims  the  most  solemnly  established.      ''  If  I  could 

(a)  Finch,  31G.  (c)  8  Vee.  jun.  11.  S.  C.  4B.  C. 

(6)  9  Vera.  8$.  C.  116 ;  and  see  9  Ves.  jun.  S80. 
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indulge  conjecture,  I  should  doubt  about  the 'payment 
of  these  legacies  ;  but  the  interests  of  general  justice 
require  that  demands  should  not  be  afterwards  en- 
forced in  this  way.  The  evidence  is  not  sufficient  to 
repel  the  presumption.  There  was  an  attempt  to  prove 
the  admittance  of  the  claim/ thirteen  years  before  the 
bill,  by  one  of  the  defendants,  but  the  evidence  was 
very  defective  as  to  this/'  Lord  Commissioner 
Ashurst  laid  down  the  same  doctrine :  **  The  only 
question,"  said  his  lordship,  **  is  whether  any  thing 
appears  to  oust  it,  and  there  is  no  reason  for  that« 
First,  it  is  said,  there  were  many  infancies  on  the 
side  of  those  in  possession.  If  there  was  infancy  on 
the  part  of  the  plaintiff^  that  is  an  answer ;  but  he 
might  have  preferred  a  bill  against  the  iniant ;  therer 
fore  there  is  no  reason.^ 

In  Lewis  v.  Lord  Teynham,  {a)  Sir  Thomas  Sewd 
M.  R.,  presumed  the  payment  of  a  legacy  due  about 
thirty  years,  no  demand  having  been  proved. 

It  hais  frequently  been  mentioned  in  argument,  that 
this  presumption  will  be  raised  after  twenty  years 
without  a  demand  having  been  proved ;  however,  we 
have  seen  that  the  authorities  do  not  vtrarrant  this  pro- 
position, ip) 

A  legacy  will  also  be  presumed  to  be  satisfied  by 
the  acquiescence  in  some  other  benefit  of  a  greater 
amount. 

Thus  where  A.  devised  his  estate  to  B.  his  son,  charged 
with  five  hundred  pounds  to  his  grand-daughter,  the 
daughter  of  B.,  payable  at  twenty-one  or  marriage. 

(a)  3  Ves,  jun.  13,  cit  the  payment  of  a  legacy  after  a  con- 

(6)  ButseeHillaryv.  Waller,  onto,  siderable  time  had  elapsed,  and  re- 

p.  443.    And  see  also  Parker  v.  Ash,  fused  to  listen  to  the  defence  of  the 

1  Vem.  S56,  \^  here  the  court  decreed  staleness  of  the  demand. 
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B.  married  hie  daughter,  and  gave  her  one  thousand 
five  hundred  pounds  portion ;  but  no  notice  was  taken 
•of  the  five  hundred  pounds  legacy,  nor  any  release  given. 
Twenty-one  years  afterwards,  the  daughter  and  her  se- 
cond husband  filed  a  bill  against  the  father  for  the  five 
hundred  pounds.  The  bill  was,  however,  dismissed^ 
it  being  to  be  presumed  that  the  one  thousand  five 
hundred  pounds  portion  was  intended  in  satisfaction 
of  five  hundred  pounds  legacy,  especially  after  this 
length  of  time,  (a) 

If  a  legacy  be  directed  to  be  paid  to  a  person  at 
twenty-one,  and  the  interest  to  be  applied  for  his 
maintenance  until  that  period,  it  will  not  be  satisfied 
by  advancements  during  the  minority  of  the  infant 
for  his  benefit,  nor  by  a  legacy  larger  but  of  a  different 
nature  received  under  the  will  of  the  executor,  there 
being  no  positive  relinquishment,  although  there  has  been 
no  demand  for  ten  years;  The  Master  of  the  Rolls,  in  his 
judgment,  in  Lee  v.  Brown,  (A)  observed,  **  I  should 
be  very  unwilling,  in  a  case  like  this,  to  hold  that  any 
payment  for  the  benefit  of  an  infant  during  his  mino- 
rity was  a  discharge  of  a  legacy  to  him  at  twenty-one ; 
but  if  he  thought  fit,  with  his  eyes  open,  and  fully 
aware  of  his  right,  to  relinquish  it,  certainly  it  was 
competent  to  him  to  let  these  payments  operate  as  a 
discharge.  If  by  any  evidence  it  can  be  proved  that 
he  considered  them  as  a  satisfaction,  he  shall  not 
now  claim  the  legacy ;  but  after  the  cases  that  have 
been  decided,  I  must  be  extremely  cautious  in  hold- 
ing payments  for  the  benefit  of  an  infant  to  be  a  satis- 
faction of  a  legacy  to  him  at  twenty-one.     Dagley  v. 

(a)  Mackdowell  o.  Halfpenny,  (6)  4  Ves.  36S. 

Vera.  484. 

K  K  2 
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Tolferry,  (fl)  and  Philips  v.  Paget,  (A)  prove  only  that 
this  court  is  extremely  tender  in  binding  infants  by 
payments  made  during  their  minority ;  and  the  case  of 
payment  to  the  father,  where,  after  fifteen  years,  the 
executor  was  compelled  to  pay  again  what  was  paid 
to  the  father,  shows  how  jealous  the  court  is  upon  that 
point.  This  case  differs  in  some  respects';  the  unfor- 
tunate circumstance  is,  that  the  sum  is  so  small,  that 
an  inquiry  will  be  very  inconvenient;  but  if  a  man 
bring  a  bill  under  these  circumstances,  he  cannot 
complain  where  it  is  necessary  that  all  the  circum- 
stances should  be  known ;  and  I  do  not  know  (hat  I 
can  do  justice  without  an  inquiry,  for  the  whole  depends 
upon  circumstances.  It  may  or  may  not  have  been  ac- 
cepted by  the  plaintiff:  the  evidence  is  tiot  suflScient 
to  show  that  it  was.  In  Philips  v.  Paget,  (c)  Lord  Hard- 
wicke  was  so  struck  with  the  hardship,  that  he  almost 
drove  the  parties  into  something  of  a  compromise.  I 
must  take  care  that  the  executor  is  not  injured ;  and 
if  the  plaintiff  was  satisfied,  and  considered  himself 
satisfied,  I  will  not  let  him  how  raise  this  claim.  There 
is  no  presumption  of  satisfaction  in  any  other  way. 
The  period  of  ten  y^ars,  on  which  so  much  reliance  is 
placed,  does  hot  afford  any  pretence  of  any  other  pay- 
ment. It  is  plain  the  plaintiff  got  only  the  legacy  of 
two  hundred  pounds,  and  the  sums  advanced  during 
his  minority  by  the  mistake  of  his  other  uncle.  The 
vnus  lies  on  the  executor  to  prove  that  the  plaintiff 
considered  himself  satisfied,  and  acquiesced  with  his 
eyes  open,  knowing  that  he  might  have  demanded  his 
legacy.^  . 


(«)  1  V/\,  Ca.  Ab.  SCO;  (e)  Uhi  sup. 

(6)  2  Atk.  81, 
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Where  a  parent,  or  one  in  loco  parentis,  (a)  after 
having  made  a  pecuniary  provision  for  a  child  by  will, 
advances  to  such  child  a  portion  on  marriage,  (b)  or ;  a 
sum  for  preferment  in  business,  (c)  such  portion  *  or 
sum,  if  it  is  equal  or  greater  than  the  testamentary 
provision,  will  be  primd  facie  an  ademption  and  satis^ 
faction  of  the  legacy.  (J) 

Thus  also,  where  two  legacies  of  the  same  amount,  or 
precisely  of  the  same  nature  are  given  by  one  will,  the 
legatee  is  only  entitled  to  one  legacy,  and  a  slight  di- 
versity will  not  alter  this  construction,  (e)  But  where 
there  is  a  fair  presumable  intention  to  give  two  benefits 
instead  of  one,  the  legatee  will  take  the  double  boun* 
ty.  (/)  And  where  one  legacy  is  given  by  a  will  and 
the  other  by  a  codicil,  or  they  are  given  by  separate 
codicils,  the  presumption  is  that  the  legatee  is  intended 
to  take  both,  {g)  But  under  particular  circumstances, 
and  if  it  appear  to  have  been  the  intention,  two  equal 
sums  given  to  the  same  person  by  a  will  and  codicil 
will    be  held  to    be  substitutional    and   not    accu« 


(a)  3  Atk,  518;  1  Ball.  &  B.  398; 
8  Atk.  4,9%, 

(b)  Hale  v.  Acton,  S  Cha.  Rep.  35. 
Jenkins  v.  Powell,  8  Vem.  115. 
Watson  V.  Earl  of  Lincoln,  Amb. 
385.  Ellison  v.  Cookson,  3  Bro.  C. 
C.  ai.S.  C.  IVes.  jun.  100.  Trim- 
mer V,  Bayue,  7  Ves.  508.  Wetherby 
V.  Dixon,  19  Ves.  411.  Dwyer  v. 
Lysaght,  8  Bali.  &  B.  156. 

(c)  Hoskins  v.  Hoskins,  Prec 
Cha.  363.  Roseweil  v.  Bennet,  3 
Atk.  77. 

(<Q  Hartopp  v.  Hartopp,  17  Ve9. 
184.  Thelluson  «.  Woodford,  4 
Mad.  480.  Bell «.  Coleman,  5  Madd. 


88. 

(«)  Garthv.Meyrick,  iBro.  C.  C. 
30.  Hatton  v.  Hatton,  1B.C.  C. 
390  n. 

(f)  Clive  V.  Walsh,  1  Bro.  C.  C. 
146.  Holford  v.  Wood,  4  Ves.  76. 
Curry  v.  Pile,  8  B.  C.  C.  885.  Muck- 
ridge  V.  Thackwell,  1  Ves.  juu.  464; 
8  Sim.  &  Stu.  145. 

(g)  James  «.  Semmens,  3  H.  B. 
813.  Wallop  17.  Hewett,  3  Cha.  Rep. 
70.  Newport  v.  Rinaston,  ib.  110. 
Wray  v.  Field,  Madd.  &  Geld.  ^3 ; 
8  Russ.  857.  Lotd  v.  Sutdifie,  8 
Sim.  873. 
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mulative,  although  the  legacy  given  by  the  codicil 
was  only  conditional,  (a)  And  where  a  legacy  was 
given  by  a  third  testamentary  paper,  it  was  held  a 
substitution  for  a  legacy  to  the  same  amount  given  by 
the  first  testamentary  paper,  the  instrument  itself 
being  held  substitutionary;  otherwise  the  legacy 
would  have  been  held  to  be  accumulative,  (b) 

VII.    PRESUMPTION     OF    SATISFACTION     OF    COVE- 
NANTS. 

Where  a  man  covenants  to  make  a  certain  provision 
at  his  decease  for  his  wife  and  children,  and  he,  by 
deed  or  will,  gives  them  property  equally  advanta- 
geous in  every  respect  to  that  covenanted  to  be  left, 
the  presumption  will  be,  that  he  intended  to  perform 
and  satisfy  his  covenant,  (c) 

So  also,  where  a  man  covenants  to  leave  his  wife  a 
certain  sum^  and  dies  without  a  will,  and  the  widow's 
interest  under  the  Statute  of  Distributions  amounts  to 
the  sum  covenanted  to  be  left,  the  covenant  will  be 
held  to  be  satisfied,  {df) 

But  the  presum  ption  will  not  hold  good  where  the  thing 
substituted  is  less  beneficial  either  in  amount,  certain- 
ty, time  of  enjoyment,  or  otherwise,  than  the  thing  co- 


(a)  Fraser  v,  Byng,  1  Russ.  & 
Mylne,  90. 

(b)  Attoroey  General  v.  Harley,  4 
Madd.  263.  And  see  Hemming  v. 
Gurney,  S  Sim.  &  Stu.  Sll.  S.  C.  1 
Dow,  N.  S.  35 ;  and  1  Bli.  N.  S.  479. 

(c)  Heme  v.  Herne,  8  Vem.  656. 
Bengoughv.  Walker,  15  Ves.  507. 
Wathen  v.  Smith,  4  Madd.  325. 

(d)  Blandy  v.Wadmore,  1  P.Wms. 


324 ;  3  Vem.  709.  S.  C.  Barrett  v. 
Beckford,  1  Ves.  520.  Gartfashore  v. 
Chalie,  10  Ves.  1.  Goldsmid  v. 
Goldsmid,  1  Swanst  211.  As  to  whe- 
ther a  wiU  reciting  a  power,  and  dis- 
posing of  the  exact  sum  subject  to 
thepower,  is  to  be  considered  as  an 
exercise  of  the  power,  see  Walker  v. 
Laxtoh,  1  Yo.  &  Jtr,  557.  anUp  p. 
407. 
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venftnted  to  be  left ;  and  the  presumptiou  is  so  much 
weakened  where  the  thing  substituted  is  not  equiva- 
lent  to  the  thing  covenanted  for»  that  a  satisfaction  pro 
tanto  will  not  be  intended,  (a) 

VIIL    PRESUMPTION  OF  SATISFACTION  OF  VENDOR*S 

LIEN. 

A  vendor,  according  to  a  well-established  rule  in 
equity,  has  a  lien  for  his  purchase  money ;  and 
although  this  will  not  affect  a  purchaser  for  a  valuable 
consideration  without  notice,  yet  if  he  has  notice,  it 
will  affect  him.  (b) 

But  the  purchase  money  will  be  presumed  to  have 
been  paid  if  no  demand  is  made  for  it  for  thirty 
years,  (c)  Mr.  Matthews  (df)  thinks  twenty  years'  negli- 
gence a  sufficient  bar ;  but  the  opinion  is  not  warranted 
by  any  case  cited  by  him,  as  thirty  years  is,  in  fact, 
the  shortest  period  mentioned  by  any  of  them. 

It  has  been  laid  down  by  several  modem  writers,  (e) 
that  the  want  of  a  memorandum  of  the  receipt  of  the 
purchase  money  endorsed  on  the  purchase  deed,  will 
be  notice  in  equity  to  a  subsequent  purchaser,  that  the 
original  purchase  money  was  not  paid.  However^  no 
decision  has  been  cited  to  warrant  this  opinion ;  and 
although  in  one  case  (/)  it  has  been  said  to  be  the 

(tf)  1  p.  Wms.  by  Cox,  324  n.  (1)  Rep.  44.  S.  P.  p.  48 ;  1  Cha.  Ca.  «98. 

And  see  Richardson  v.  Elphinstone,  Heupert  t7.  Benn,  Finch,  344. 

3  Ves.  jun.  463.     Goldsmid  t7.  Gold-  (d)  Treat  Pres.  376. 

amid,  1  Swanst.  Sll,  8S1,  and  the  («)   1  Prest.  Abs.  79;    Matt  on 

cases  there  cited.  Pres.  375. 

(6)  Sug.  V.  &  P.  p.  551, 8th  edit  (/)  Rowntree  ».  Jacob,  2  Taunt 

(c)  Hunter  v.  Davis,  2  Cha.  Rep.  141. 
44.    Bediake  v.  Lord  Anindd,  2  Cha. 
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proper  evidence  of  the  payment  of  the^  purchase 
mohey^  yet  as  in  two  later  cases  (a)  it  has  been  held 
to  be  immaierial,  this  opinion  of  the  learned  authors 
seems  to  be  incorrect* 


(d)  Sccofi/e,  pp.  9&^l. 


CHAPTER  XXIX. 


OF  THE  PRESUMPnON  OF  WAIVER  AND  ACQUIESCENCE  IN 

ABSTRACTS  OF  TITLE. 


If  a  person  have  a  right  or  interest,  and  he  choose 
not  to  enforce  it  for  a  considerable  time,  the  pre- 
sumption will  arise  that  he  has  either  waived  it,  or 
has  consented  to  be  deprived  of  its  enjoyment. 
The  particular  instances  in  which  this  presumptioh 
will  be  made,  must  now  be  discussed ;  and  it  will  be 
proper  therefore  to  divide  this  chapter  into  the  follow- 
ing sections:-^!.  Presumption  of  waiver  of  for- 
feiture.— II,  Presumption  of  waiver  of  rights  and 
privileges. — III.  Presumption  of  waiver  of  equitable 
claims  by  next  of  kin. — IV.  Presumption  of  waiver 
of  equitable  claims  by  creditors. — ^V.  Presumption  of 
waiver  of  equitable  claima  under  settlements. — ^VI.  tre- 
sumption  of  waiver  between  trustee  and  cestui  que 
trust. — VII.  Presumption  of  waiver  of  equities  of  re- 
demption.— VIII.  General  rules  as  to  presumption  of 
waiver. 
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L    PRESUMPTION    OF    WAIVER    OF    FORFEITURE. 

If  an  entry  be  made  for  a  forfeiture,  and  it  is  not» 
upon  the  face  of  it,  irregular,  it  will  be  presumed  to 
be  regular,  (a) 

But  if  the  person  entitled  neglects  to  enter  for 
the  forfeiture  for  a  considerable  time,  he  will  be 
presumed  to  have  waived  his  right. 

The  only  case  directly  deciding  this  point,  of  which 
I  am  aware,  is  that  of  Malone  v.  M alone,  shortly  re- 
ported in  a  note  in  Ball  and  Beattie,  (b)  where  a  lease 
having  been  granted  in  1771,  for  three  lives,  by  Ed- 
mund Malone  to  A.  Malone,  and  an  arrear  of  rent 
being  due  in  1779,  an  ejectment  was  1>rought  by  E. 
Malone  against  A.  Malone,  on  which  judgment  was  had 
in  Hilary  Term,  1780.  A.  Malone  then  died,  and  on  the 
21st  of  October  following  the  habere  was  executed ;  but 
the  sheriff's  return  was  not  filed  till  the  28th  of  March, 
1800.  The  tenant  was  not  then,  in  fact^  disturbed^ 
but  continued  in  the  enjoyment  of  the  lands  till  1800, 
when  he  was  dispossessed  under  a  writ  of  habere; 
grounded  on  an  ejectment  brought  in  1799  by  E.  Ma* 
lone.  In  1804,  an  ejectment  was  brought  by  the  heir 
at  law  of  A.  Malone  against  E.  Malone,  to  recover  the 
possession  taken  in  1800.  Evidence  was  given  by  the 
plaintiff  of  the  recognition  of  the  tenancy  under  the 
lease  of  1771,  by  E.  Malone,  after  the  year  1779 ;  and 
the  Chief  Justice  (Downes)  was  of  opinion,  that  the 
evidence  was  admissible  to  show  that  the  forfeiture 
had  been  waived.  A  bill  of  exception  was  taken  to 
this  opinion,  which   was  overruled  by  the  Conamon 

(a)  Doe  d.  Tarrant  v.  Ucllier,  3  T.  R.  170,  171.  (()  p.  S2. 
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Pleas;  and  the  decision  of  that  court  was  in  1806 
affirmed  by  the  Court  of  Error. 

This  case^  therefore*  is  an  authority  for  establishing 
the  period  of  twenty  years  as  one  which  will  raise  a 
presumption  of  waiver  of  a  right  of  forfeiture.  This 
opinion  is  further  confirmed  by  an  important  dictum  of 
another  very  learned  judge  on  this  point. 

In  Doe  d.  Tarrant  v.  Hellier,  (a)  Lord  Kenyon  thus 
alludes  to  this  subject.  "  Some  acts  done  by  the 
lord  shall  operate  as  a  waiver ;  they  do  not  operate 
as  a  new  grant,  but  admit  the  tenant  to  be  in  of  his  old 
title.  In  Milfax  t;.  Baker,  (b)  it  was  held  that  the 
lord,  by  admitting  a  copyholder  after  a  forfeiture,  dis- 
penses with  the  forfeiture.  The  case  of  admission  is 
only  one  instance ;  but  things  of  the  same  nature  will 
have  the  same  effect,  and  will  show  that  the  lord  dis- 
penses with  the  forfeiture,  and  meant  that  the  tenant 
should  still  continue  in  his  tenancy.  Now,  in  this 
case,  the  lord  suffered  near  thirty  years  to  elapse 
without  taking  advantage  of  the  forfeiture,  and  by 
several  solemn  acts  in  his  court,  recognized  Sir  S. 
Hellier  as  his  tenant.  It  was  first  presented  that  he 
died  seised  ;  then  the  lord  required  his  heir  to  come 
in  and  be  admitted  as  his  tenant.  These  are  as 
solemn  acts  of  recognition  as  the  admittance  of  the 
copyholder  in  the  case  in  Levinz ;  and  I  do  not  think 
that  I  am  strainmg  that  case  in  saying  that  any  act 
equally  solemn  on  the  part  of  the  lord,  is  sufficient  to 
preclude  him  from  taking  advantage  of  the  forfeiture. 
Another  ground  has  just  occurred  to  me  as  an  answer 
to  the  supposed  forfeiture,  by  levying  the  fine,  upon 
which  I  only  hazard  an  opinion.     I  do  not  see  why 

(a)  S  T.  R.  171.  (p)  1  Lev.  «d. 
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the  statute  of  Limitations,  \^hich  operates  as  a  bar  to 
other  rights  of  entry  after  twenty  years,  should  not  bar 
the  lord  in  this  cade.  It  seems  to  me»  that  he  should 
have  availed  himself  of  his  right  of  entry  within  twenty 
years. .  However,  on  this  ground,  I  give  no  positive 
opinion.*'  The  other  three  judges  did  not  mention 
this  point  in  their  judgment,  but  decided  the  case  on 
other  grounds, 

II.    PRESUMPTION    OF    WAIVER    OF    RIGHTS    AND 

PRIVILEGES. 

If  a  privilege  to  appropriate  and  embank  mud-lands 
and  lands  overflowed  by  the  sea,  be  not  exercised  for 
one  hundred  and  fifty  years,  but  free  passage  be 
given  over  it  to  all  persons,  it  will  be  presumed  to  be 
abandoned,  (a)  But  if  there  be  a  reservation  of  mines 
and  minerals,  with  the  privilege  of  working  them,  the 
DOQi-exercise  of  the'  privilege  will  not,  it  seems,  raise 
ihe  presumption  of  an  abandonment  of  the  right.  (6) 

If  an  election  of  one  of  two  benefits,  given  by 
different  instruments  or  titles,  i^  necessary,  and  thb 
person  who  is  to  make  it  has  ample  opportunities  of 
doing  so,  and  neglects  them  for  a  considerable  and 
unnecessary  length  of  time,  he  will  be  presumed  to 
have  made  his  election.  The  time,  however,  which 
will  raise  this  presumption  must  depend  upon  the  par- 
ticular circumstances  of  the  case. 

In  the  Duke  of  Northumberland  v.  Lord  Egremont,(c) 

(tf)  Attornty-General  v,  Richards,  390.  393.  mUy  p.  S46.  Adair  o<  Sbaf- 

.  S  Anst.  615.  S.  S.  1  Dow.  316.  Dom,  toe,  19  Ves.  156.  cit, 

Parmeter  v.  Attorney-General,  stated  (c)  %  Amb.  540;  more  fully  in  1 

ante,  p.  491.  Eden.  489. 

(6)  Seaman  ©.  ■  Vajrdrey,  16  Ves. 
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a  legacy  was  given  on  condition  of  releasing  all  claims 
on  a  testator's  estate  and  effects  within  a  certain  time : 
the  legatiee  took  the  legacy,  but  did  not  actually  re- 
lease, and  received  the  interest  of  the  legacy  for  twenty*- 
six  years ;  it  was  held  by  Lord  Northington  that  he 
must  be  presumed  to  have  made  his  election,  although 
it  was  proved  that  he  had  constantly  refused  to  execute 
the  release «  The  case  was  afterwards  re-heard- by  Lord 
Camden.  Speaking  of  the  legatee,  he  isays,  ^*  I  be*" 
lieve.  his  mind  was  in  a  state  of  uncertainty,  %nd  that 
he  imagined  that  although  he  did  accept  the  bequ6st^ 
yet,  by  not  executing  the  release,  he  might  at  any 
time  come  and  repudiate  the  will.  But  still  thev6  <are 
acts  t>f  acceptance ;  and  he  shall  not,  by  any  secret 
reserve,  invalidate  that  acceptance.  The  law  is  certain 
on  this  point  of  election  in  general;  as  where  the  lord 
accepts,  the  rent  aftet  forfeiture,  or  widow  enters  upon 
jointurb.  If  he  might  accept  with  such  reserve,  he 
would  be  at  liberty  to  reject  at  any  time  afterwards ; 
be: might  as  well  execute  a  release  with  such  reserve:" 
and  he  affirmed  the  decree,  (a) 

'•  But  a  much  shorter  period  than  this  will  be  su&- 
-cient,  under  some  circumstances^  to  raise  the  pre* 
sumption  of  waiver  of  a  right  of  election.  Thus,  where 
an  heiress  at  law,  a  feme  covert,  to  whom  a  legacy  of 
-five  thousand  pounds  was  given  by  a  will  for  her  sepa- 
rate use,  had  constantly  received  the  interest  for  five 
years,  she  was  held  by  Sir  Thomas  Sew^U,  M.  R.» 
to  have  elected  to  take  under  the  will.  (Jjl) 

In  Tibbits  t;.  Tibbits,  (c)  Lord  Eldon,  G.  said, '' the 
question,  whether  the  defendant  has  elected^  also  de- 

(fl)  AiAbl.p.659.  463. 

{h)  ArdMoife  v,  Bennet,  9  Dick.         (0  10  Ve8<  656. 
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serves  consideration.  If  he  be  considered  as  having 
elected^  and  the  doctrine  is,  that  he  shall  make  com* 
pensation,  it  is  difficult  to  say  that  he  elected  to  do 
any  thing  than  make  compensation ;  but  if,  instead  of 
communicating  his  intention  to  make  compensation,  as 
he  may  by  his  acts,  he  has  suffered  specific  enjoyment, 
until  it  becomes  inequitable  to  disturb  it,  then  he  may 
be  said  to  elect  to  take,  not  his  own  property,  making 
compensation,  but  what  the  will  gives  to  him,  permit- 
ting the  specific  enjoyment  of  his  own  property 
under  it" 

Where  a  testator  devised  real  estates,  called  R.  and 
H,,  to  J.  S.  and  another  trustee  in  fee,  to  the  use  of 
his  daughter  for  life^  and  after  her  decease  to  the  use 
of  **  such  of  her  child  or  children,"  and  for  such  estate, 
and  in  such  parts,  and  in  such  manner  and  form  as 
J.  S.  should,  by  deed  or  will,  limit  or  appoint,  or  give 
and  devise ;  and  in  default  of  such  limitation  and  ap- 
pointment, then  to  all  the  children  equally,  as  tenants 
in  common  in  fee ;  and  he  devised  another  estate,  called 
H.,  to  his  eldest  son  and  heir  in  fee,  upon  condition  of 
his  confirming  the  former  devise ;  but  in  case  of  his 
declining  to  do  so,  upon  the  same  trusts  as  were  de* 
clared  of  R.  and  H.  The  heir,  after  an  acquiescence 
of  fifteen  years,  refusing  to  confirm  the  devise,  a  bill 
was  filed  by  the  grandchildren^  to  have  the  will  es* 
tablished,  and  that  it  might  be  declared  that  the  heir 
elected  to  retain  H.,  and  give  up  R.  and  H. ;  or  that  he 
might  be  compelled  to  elect;  Alexander,  C.  B.  held 
that,  according  to  the  evidence,  if  the  heir  at  law  had 
made  any  election,  he  had  elected  to  give  up  H.  and 
take  R.  and  H. ;  but  the  prayer  of  the  bill  being 
the  other   way,  the  court  would   not  enforce  that 
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equity,  but  referred  it  to  the  Master  to  compel  him  to 
elect  (a) 

It  would  seem»  therefore^  that  each  case  must 
mainly  depend  on  its  own  particular  circumstances : 
however,  after  an  acquiescence  of  twenty  years^  a  pre- 
sumption of  waiver  would  almost  always  arise. 

So  if  a  person  has  a  right  of  pre-emption, .  and  neg- 
lect  to  avail  himself  of  it  for  twenty-five  years,  he  will 
be  presumed  to  have  waived  the  privilege.  (6) 


IIL    PRESUMPTION    OF    WAIVER   OF    EQUITABLE 

CLAIMS    BY    NEXT    OF    KIN. 

Where  a  person  is  entitled  to  an  undistributed  part 
of  a  testator's  estate,  although  he  delay  the  prosecu- 
tion of  his  claim  for  more  than  twenty  years,  his  right 
will  not  be  presumed  to  be  waived  as  against  the  exe- 
cutor, (c)  for  the  relation  of  trustee  and  cestui  que  trust 
subsists  between  them,  and  the  Statute  of  Limitations^ 
therefore,  does  not  apply,  (d) 

This  principle^  and. the,  whole  doctrinei  of  presump- 
tion, was  fully  discussed  in  the  case  of  Pickering  t^. 
Lord  Stamford,  (e)  The  Master  of  the  Rolls  de- 
livered two  judgments,  which  are  both  important,  and 
should  be  read  with  attention.    They  are  much  too 

« 

(a)  Tucker  v.  Sanger,  M'Ciell,  424.  645.  Pearson  v,  Belchier,  4  Ves.  637. 

439 ;    and  see  per  Lord  Manners,  Yate  v.  Moseley,  5  Ves.  480. 

I.  C.  1  Ball  8c  Beatt.  93,  (c)  Stackpoole   v.  Stackpoole,   4 

(6)  Huckstep  v.  Mathews,  1  Vem.  Dow.  200. 

363.    And  see  Orby  v,  Trigg,  9  Mod.  (d)  See  po»t,  p.  538. 

3.    As  to  where  a  bill  may  be  filed  (e)  3Ves.jun.3n,  S.C.4B.C.C, 

after  decree,  see  Edwards  v.  Carrol,  5  314. 
B.  P.  C.  466.    Smith  v.  Clay,  Amb. 
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long  to  be  here  inserted.  The  following  observations^ 
however^  will  be  useful.  "  It  was  insisted  for  the  de* 
fendants  that  there  could  be  no  case  in  which,  under 
such  circumstances,  a  bill  could  be  entertained ;  and 
it  was  stated  very  properly  that  great  inconvenience 
would  arise,  if  persons  sleep  upon  their  rights,  and  at 
such  a  distance  of  time  apply  for  an  account  of  trans- 
tetions,  which  it  is  very  difficult  to  clear  up ;  and  that 
very  inconvenience,  to  obviate  which  the  Statute  of 
Limitations  was  made,  will  occur.  It  was  stated  that 
there  must  be  some  limits  in  courts  of  equity ;  and  on 
the  other  side,  that  no  time  will  bar  in  equity.  It  is 
true  that  in  cases  of  fraud,  no  time  will  bar  the  fraud : 
but  to  say  that  no  equity  can  be  barred,  is  not  accord- 
ing to  the  practice  of  the  court.  The  court  has  adopted 
rules  upon  that,  as  far  as  it  could,  by  analogy  to  the 
rules  of  law.  Twenty  years'  possession  is  a  bar  to 
the  equity  of  redemption  of  a  mortgagor.  There  cer- 
tainly may  be  cases  in  which,  after  a  length  of  time» 
though  it  may  not  be  pleadable,  this  court  will  hold  a 
bill  to  come  too  late.  If  a  party  having  knowledge  of 
his  rights  will  sit  stilly  and,  without  asserting  them, 
permit  persons  to  act  as  if  they  did  not  exist,  to  ac- 
quire interests,  and  consider  themselves  as  owners  of 
the  property,  to  which  the  other  will  not  assert  his 
claim^  there  is  no  reason  that  I  know  of,  why  every 
presumption  should  not  arise,  as  in  the  case  of  a 
bond.  Jones  v.  Turberville  (a)  is  a  very  clear  case,  in 
which  the  lords'  commissioners  in  last  Michaelmas 
term  held  a  legacy,  barred  after  forty  years,  would 
not  entertain  the  bill.    If  this  had  been  the  case  of 


(a)  II  Vee.  jun.  11.    JnU,  p,  497. 
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a  legacy,  I  should  have  been  of  opinion  that  there 
was  a  bar  on  the  presumption  of  satisfaction. 

•'  With  regard  to  presumptions,  it  is  very  true  that, 
of  late,  courts  of  law  have  been  very  liberal  in  raising 
them  ;  and  it  is  now  a  settled  point,  that  presump- 
tions shall  be  raised  where  they  can.  In  Read  v. 
Brookman,  (a)  the  question  was  whether  the  defend* 
ant  could  avail  himself  by  pleading  a  deed  that  did 
not  exist,  and  therefore  could  not  be  produced  to  the 
court.  Upon  that,  the  Court  of  King's  Bench  en* 
tered  into  the  doctrine,  that  grants,  bonds,  judgments, 
letters-patent,  and  records,  may  be  presumed;  and 
there  have  been  various  cases,  within  a  few  years, 
in  which  presumptions  have  been  made  of  every  one 
of  those,  even  of  letters-patent  from  the  crown,  which 
must  be  upon  record.  If  there  can  be  a  presump^ 
tion,  surely  it  is  not  too  much  to*  say,  such  a  presump- 
tion may  arise  in  this  case ;  and  this  court  will  lay 
hold  of  circumstances  upon  which  such  a  presumption 
may  be  raised. 

''  When  the  cause  came  on  before,  I  expressed 
myself  very  fully  as  to  the  great  danger  arising  from 
demands  of  a  very  stale  nature.  And  I  was  clearly 
of  opinion,  that  there  was  no  such  thing  as  setting  up 
length  of  time  against  an  equitable  demand  as  a  com-' 
plete  bar :  I  wish  it  was  so^  as  it  is  as  to  real  estates, 
and  some  other  demands  in  a  court  of  law.  But  when  1 
admitted  that,  as  I  did  fully  in  Hercy  t;.  Dinwoody^(a) 
and  in  this  cause,   it  does  not  follow  that  the  bill 

• 

may  not  be  dismissed,  though  it  cannot  be  pleaded  to. 
The  question  in  all  these  caseis  is,  whether  there  are 
motives  of  public  policy,  or  private  inconvenience,  to 

(a)  3  T.  R.  151.  (6)  4  Bro.  C.  C.  S57,  pott,  p.  517. 

L  L 
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induce  the  court  to  say,  under  the  eipoamstai^ces,  the 
suit  ought  not  to  be  entertained ;  and  if  great  public 
inconvenience  would  arise,  and  the  stale  demand 
would  involve  the  parties  in  endless  difficulties  in 
clearing  the  aeconnts,  difficulties  arising  from  the  neg- 
ligence of  the  other  parties  in  lying  by,  I  very  much 
concur  with  the  principle  Lord  Cowper  lays  down  iq 
Pooley  V.  Ray,  (a)  which,  in  Hercy  t;,  Dinwoody,  I 
cited  as  it  is  given  by  Mr.  Coz ;  and  I  believe  I  was 
accurate  in  it.  Lord  Oowper  there  guarded  the  af- 
firmance of  the  decree  with  his  reasons,  and  puts  t\m 
case  of  an  executor  paying,  in  dischaige  of  debt^u 
money  which  he  had  received  under  a  decree,  which 
decree  was  reversed  upon  appeal,  and  said  the  exe- 
cutor must  refund ;  hut  it  would  be  otherwise  if  tlie 
defendant  bad  delayed  the  appeal,  and  willingly  irtood 
by  while  the  executor  paid  away  the  money ;  finr  that 
would  be  drawing  the  executor  into  a  snare.  It  is  a 
very  sensible  rule,  that  parties  neglecting  to  \mag 
forward  their  demands,  shall  not  put  othess  to  a  st^tc^ 
of  inconvenience,  subjecting  them  to  inniperabl^  dif- 
ficulties. Against  such  a  bill  undoubtedly  the  court 
ought  to  set  its  fece.  Then  is  there  in  this  instance 
that  degree  of  laches  and  neglect,  that  a  court 
of  equity  will  not,  as  Lord  Camden  expresses  it  in 
Smith  V.  Clay,  be  called  ipto  activity  by  such  a  plain* 
tiff?  If,  from  the  plaintiff's  lying  by^  it  is  impossible 
for  the  defendants  to  render  the  accounts  hfi  calls  for« 
or  it  will  subject  them  to  great  inoonyenien^,  he 
must  suffer ;  or  the  court  will  oj^pose,  what  I  think 
the  best  ground,  public  convenience.  The  question 
is,  whether  these  principles  apply  to  this  case :  bu% 

(o)  1  p.  W.  S55. 
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first,  I  shall  modtion  another  ground  for  the  presump- 
tion that  the  demand  itself  has  in  some  manner  been 
satisfied  or  released.  This  is  a  ground  perfectly 
different  from  a  bar;  and  prevails  at  this  court  as 
much  as  it  has  by  modern  determinations  been 
wisely  held  to  do  at  law.  Every  presumption  that 
can  fairly  be  made»  shall  be  made  against  a  stale 
demand.  It  may  arise  from  the  acts  of  the  parties ; 
or  the  very  forbearance  to  make  the  demand  affords 
a  presumption,  either  that  the  claimant  is  con* 
acious  it  was  satisfied,  or  intended  to  relinquish  it. 
At  law,  in  suits  where  the  title  can  be  made  good 
only  by  matter  of  record^  as  letters^patent,  or  even 
where  a  private  aet  of  parliament  was  necessary,  the 
presumption  holds,  though  neither  of  those  instru- 
neots,  which  ought  to  be  upon  record,  can  be  found. 
Deeds  also  are  presumed  to  have  been  lost. 

"  It  remains  now  to  consider  whether,  upon  either 
ground,  public  or  private  inconvenience  resulting,  or 
any  presumption  that  can  reasonably  arise,  I  ought 
to  entertain  or  dismiss  this  bill.  As  to  a  release,  I 
did  not  think  it  quite  ripe  upon  that  point ;  for  that 
was  matter  of  fact  which,  if  necessary,  might  have 
been  put  into  a  mode  of  trial  more  satisfactory  than  an 
examination^  without  the  power  of  cross-examination. 

''  It  is  argued,  as  if  giving  money  to  a  charity 
were  so  odious  a  purpose,  that  nothing  should  be  pre- 
sumed in  favour  of  it.  To  that  I  can  by  no  means 
agree.  I  would  presume  for  that  as  well  as  for  any 
tiling  eise. 

*'  Therefore,  desiring  to  be  .understood  by  no  means 
to  give  any  countenance  to  these  stale  demands,  any 
more  than  I  did  in  Hercy  t?.  Dinwoody,  or  Lord 
Camden  in  Smith  t;.  Clay,  or  Lord  Thurlow  in  Lord 

L  l2 
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.Deloraine  v.  Browne;  but  on  the  circumstances  that 
there  is  nothing  inducing  any  great  public  or  private 
inconvenience,  that  the  accounts  are  found,  and  that 
the  trustees  are  not  called  on  to  account  for  what  has 
been  disbursed,  I  am  bound  to  decide  in  favour  of  the 
plaintiffs." 

However,  it  would  seem  that  if  the  next  of  kin, 
being  fully  aware  of  their  rights,  and  able  to  enforce 
them,  suffer  the  estate  to  be  distributed,  and  take  no 
step  for  a  great  jength  of  time,  as  sixty  or  seventy 
years,  to  enforce  their  demand  against  the  executor 
or  administrator,  a  bill  to  establish  it  will  not  be  en- 
tertained, as  it  would  be  manifestly  against  the  com- 
mon rules  of  equity.  There  is  no  case  deciding  this ; 
but  in  M'Leod  v.  Drummond,  (a)  Lord  Eldon  cited 
with  approbation  a  case  of  Bonney  v.  Ridgard,  (b)  in 
which  Lord  Kenyon  thought  that  time  and  acquies^ 
cence  would  be  an  answer  to  a  demand  of  this  nature 
even  against  creditors ;  and  in  several  parts  of  the  judg* 
ment  in  the  case  of  Pickering  v.  Lord  Stamford  (c) 
the  same  opinion  is  favoured. 

IV,    PRESUMPTION    OF    WAIVER    OF    EQUITABLE 

CLAIMS    BY    CREDITORS, 

• 

If  creditors  neglect  to  enforce  their  rights,  and 
allow  an  executor  or  administrator  to  dispose  of  the 
fund  entrusted  to  him,  they  will  be  presumed  to  have 
abandoned  their  debts ;  and  they  will  not  be  able  to 
call  on  the  executor,  or  administrator,  or  the  legatees, 
or  next  of  kin,  for  their  payment. 

This  seems  to  have  been  conclusively  decided  in  the 

(c)  ir  Ves.  165.  (c)  Ante,  p.  611. 

(6)  Stated  4  B.  C.C.  130. 133. 
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case  of  Hercy  v.  Dinwoody.  (a)  The  most  material  parts 
ofthejudgmentofSirPepperArden,M.R.  are  as  follow: 

*'  This  is  a  cause  not  inconsiderable  in  point  of 
value ;  but  in  point  of  precedent  it  may  possibly  be 
extremely  important;  for  though  every  case  of  this 
sort  must  depend  upon  the  particular  circumstances, 
yet  the  circumstances  in  this  case  are  such  as  might 
have  occurred  in  many  cases  before  the  court,  and 
which  may  occur  hereafter,  and  be  insisted  upon  as 
ingredients  in  any  determinations  in  cases  of  tliis  sort. 
For  that  reaison  I  considered  this  case ;  and  upon  con- 
sideration of  all  the  circumstances,  and  the  rules  upon 
which  the  court  guides  itself  upon  these  occasions,  I 
am  of  opinion  I  should  not  do  justice  either  between 
the  parties  or  to  the  public,  by  permitting  this  bill  to 
proceed  to  an  account  of  the  personal  estate  of  the 
testator." 

His  lordship  then  went  through  the  particular  cir- 
cumstances of  the  case. 

"  If  thirty- three  years  will  not  do,  it  must  be  ad- 
mitted that  no  length  of  time  is  sufficient.  For  the 
reasons  given  in  Deloraine  v.  Browne^  (jb)  independent 
of  the  question  of  satisfaction^  but  on  account  of  the 
very  neglect,  and  the  mischief  and  disturbance  that 
may  arise  to  families^  though  the  presumption  of  satis* 
faction  is  not  so  strong,  yet  the  laches  and  neglect 
may  be  such  as  to  make  it  a  matter  of  public  policy 
that  the  party  guilty  of  it  shall  abide  by  the  conse- 
quences. I  admit  that  the  cause  is  unfinished.  Is  it 
therefore  to  be  considered  as  continually  alive  ?  I  do 
not  admit  that.     I  fear  many  causes  are  in  that  situa- 


(a)  S  Ves.  jun.  87 ;  S.  C.  4  B.  C.  (b)  3  Bro.  C.  C.  633. 

C.  25T. 
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tioD,  much  to  the  reproach  of  the  court  and  those 
concerned ;  and  I  should  be  very  sorry  to  send  solici* 
tors  to  find  out  how  many  decrees  to  account  there 
are,  and  to  find  out  the  accounting  parties,  in  order 
then  to  file  a  bill.  The  first  case  insisted  upon  in 
support  of  this  claim  is  Hollingshead's  case,  (a)  There 
was  no  demurrer  from  the  length  of  time,  because  it 
depends  upon  the  circumstances.  It  is  worth  while  to 
read  that  case,  to  see  what  was  the  opinion  of  the 
first  judge,  before  whom  it  came.  The  Lord  Chan* 
cellor  seemed  much  inclined  in  favour  of  the  plea : 
but  he  says,  *  Let  the  plaintiff  amend  his  bill,  and  the 
defendant  his  answer/  This  is  very  ejctraordtnary, 
and  I  should  wish  it  to  be  explained.  Lord  King, 
when  he  disallowed  the  plea,  said,  '  it  seemed  to  be  a 
very  stale  demand^  and  not  to  be  countenanced."  What 
did  he  mean  by  that  ?  Did  he  mean  to  say  more  than 
that  he  overruled  it  as  a  plea?  The  next  case  is 
Lord  Pomfret  v.  Lord  Windsor,  (i)  This  was  a  very 
extraordinary  case.  It  was  the  case  of  an  infant  in- 
titled  to  the  residuary  estate  of  Lord  Jeffbries,  who 
was  entitled  to  twenty  thousand  pounds,  to  be  raised 
out  of  his  wife's  estate.  His  widow  married  Lord 
Windsor^  who  took  possession ;  and  a  very  extraor* 
dinary  decree  was  made  by  Lord  Harcourt,  which 
Lord  Hardwicke  did  not  seem  to  be  inclined  to  dis^ 
pute.  It  was  certainly  a  very  extraordinary  proceed- 
ing. One  question  before  Lord  Hardwicke  was, 
whether  the  length  of  time  was  a  bar,  and  it  was  held 
not  to  be  so  upon  the  particular  circumstances  of  that 
case.  The  next  case  is  St.  John  v.  Minhinnutn,  which 
comes  nearest  to  this.     That  was  a  very  old  cause. 

*  •       ■         ■ 

(d)  1  P.  W.  742.  (6)  3  Ves.  472. 
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A  mati  in  the  last  century  by  bis  will  gave  real  and 
personal  property  to  bis  sons ;  and  in  case  bis  sons 
die  without  issue,  which  was  construed,  without  leav- 
ing issue,  (so  that  during  the  lives  of  the  sons  there 
could  be  no  title  in  those  claiming  after  them,)  he  gave 
it  to  bis  daughter,  subject  to  many  legacies,  and  one  to 
a  charity.  Mrs.  Opie,  the  daughter,  on  the  death  of  hef 
brothers  without  issue^  took  possession  of  the  estate 
without  acquainting  the  legatees  with  their  rights  at^ 
taching.  Non  camtat,  that  they  ever  knew  that  their 
legacies  attached.  Such  a  claim  of  a  legatee  is  very 
favourable;  and  the  conduct  of  Miss  Opie  was  a 
fraud.  Then  in  1760  a  bill  was  brought^  and  in  1765 
a  decree  was  made,  by  which  these  legacies  were 
ordered  to  be  paid,  and  a  receiver  was  put  upon  the 
estate,  and  it  was  ordered  to  be  sold.  It  was  sold, 
and  the  sale  was  set  aside.  It  was  ordered  to  be  re- 
sold, but  they  contrived  that  it  never  should.  The 
receiver  continued  in  possession  till  his  deatb,  and 
never  passed  any  accounts.  Upon  his  death,  one  of 
the  trustees  for  the  charity,  who  was  also  a  legatee 
upon  the  estate,  got  into  possession,  and  he  never 
passed  an  account.  He  gave  it  up  to  Minhinnum.  No 
one  made  any  objection  to  account.  The  only  ap- 
pearance of  objection  =  waS|  that  one  pl^rty  said  he 
would  account  if  the  court  thought  fit  Upon  this 
Lord  Thurlow  very  rightly  made  that  decree,  with 
which  the  Attorney  General  has  favoured  me.  From 
these  cases  it  is  inferred,  that  after  a  decree  to  ac- 
count, and  examinations  put  in  containing  primd  facie 
charges  on  the  parties,  any  of  the  parties  may  at  any 
distance  of  time  proceed.  It  is  hardly  worth  while  to 
go  through  all  the  cases  cited  by  the  defendant.  The 
first  is  Deloraine  v.  Browne.     I  refer  chiefly  to  the  ar- 
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guments  of  the  counsel,  (for  the  Lord  Chancellor  did 
nothing  more  than  overrule  the  demurrer,)  to  show, 
that  even  in  a  case  of  gross  frauds  this  court  does  not 
do  justice  in  decreeing  an  account,  after  a  consider* 
able  length  of  time,  against  executors,  legatees,  and 
innocent  persons  claiming  under  the  fraudulent  party. 
Though  the  Lord  Chancellor  overruled  the  demurrer, 
he  desired  it  might  be  attended  to,  that  it  would  not 
at  the  hearing  affect  these  circumstances.  Therefore 
that  case  does  not  decide  any  thing,  but  rather  turns 
for  the  defendant.  The  next  case  is  Smith  t;.  Clay,  (a) 
of  which  there  seems  to  be  an  accurate  note  in  the 
case  of  Deloraine  v.  Browne ;  and  I  will  use  the 
words  of  Lord  Camden  there,  who,  I  think,  expresses 
himself  in  a  more  accurate  and  energetic  manner 
than  any  other  person.  He  says,  '  a  court  of  equity 
is  not  active  in  giving  relief  against  conscience  and 
public  convenience.  -Nothing  can  call  this  court  into 
activity  but  conscience,  good  faith,  and  reasonable 
diligence:  where  they  are  wanting,  the  court  is  pas- 
sive and  does  nothing.  Laches  and  neglect  are  dis- 
couraged;  therefore  there  is  always  a  limitation  to 
suits  in  this  court.'  In  this  case  has  not  the  plaintiff 
slept,  and  acquiesced  in  the  rights  of  others  ?  It  is 
said  1  should  consider  the  other  creditors,  whose 
rights  he  maintains  :  but  a  bill  even  of  creditors  must 
have  a  limitation  to  it.  I  dare  not  lay  down  a  rule 
that  creditors,  or  persons  claiming  under  them,  may 
come  at  any  time.  The  next  case  is  that  of  Huet  t;. 
Fletcher.  (6)  That  I  admit,  is  a  much  stronger  case 
than  this,  for  there  the  son  had  taken  under  the  mo- 
therms  will  a  legacy,  which  was  equal  to  two-thirds  of 

(a)  Ambler,  S45.  (b)  1  Atk.  467. 
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r  what  bis  father  left ;  and  forty  years  after  the  death 

a^  of  his  father,  he  brought  a  bill  against  the  executors  of 

s.  his  mother,  who  had  administered  to  her  husband,  for 

c  an  account  of  his  personal  property.  The  other  cases  are 

!  2  Chan.  Rep.  44  ;  St.  John  r.  Turner;  (a)  and  Pooley 

t  V.  Ray,  (b)  which  is  remarkable  for  the  extraordinary 

r  manner  in  which  Lord  Cowper  guarded  his  affirmance 

of  the  decree^  which  is  given  in  a  note  by  Mr.  Cox^  in 
[  the  fourth  edition,  from  the  register  book.    The  Lord 

Chancellor,  in  his  judgment,  put  the  case  of  an  ex- 
ecutor paying,  in  discharge  of  debts,  money  that  he 
had  received  under  a  decree,  which  decree  was  re- 
versed upon  an  appeal,  and  said  the  executor  must 
refund ;  hut  he  said  it  would  be  otherwise  if  the  de- 
fendant had  delayed  the  appeal,  and  willingly  stood 
by  while  the  executor  paid  away  the  money ;  for  that 
would  be  drawing  the  executor  into  a  snare;  and 
the  Lord  Chancellor  gave  his  reasons  in  the  direction 
for  affirming  the  decree,  which  was  not  usual^  and  is 
never  practised  now ;  and  he  expressly  put  the  case 
of  a  man  sitting  by  and  seeing  the  creditor  dispersing 
the  assets.  Upon  these  cases  the  question  is,  whether 
I  am  bound  by  any  rule  that  has  not  been  laid  down : 
certainly  not.  Every  case  depends  upon  its  particular 
circumstances ;  and  the  question  is,  whether  I  shall 
do  greater  public  mischief  (for  X  put  it  upon  that) 
by  giving  the  account  or  refusing  it.  It  is  not  per- 
fectly clear  that  these  people  must  have  been  indebted 
to  the  plaintiff  when  he  died.  The  plaintiff,  there- 
fore, having  these  demands  upon  his  father's  estate, 
and  permitting  Vance's  estate  to  be  distributed,  even 
putting  the  strongest  case^  to  these  residuary  legatees, 

(fl)  3  Vcrn.  418,  *  (6)  1  P.  W.  355. 
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seeidg  peraom  die,  and  taking  no  step,  the  repre- 
sentatives never  being  called  upon,  I  am  clearly  of 
opinion  that  I  should  do  injastice  in  permitting  this 
bill  to  go  on.  There  is  not  a  word  to  show  that  the 
plaintiff  was  in  indigent  circumstances.  He  might 
have  gone  on  at  any  time.  I  will,  like  Lord  Camden, 
say,  I  will  not  be  called  into  activity  by  such  a  plain^ 
tiff.  I  have  doubts  aboot  the  costs.  If  I  thought  it 
necessary  to  deter  suits  of  this  sort,  I  would  give  them. 
Bat  at  present,  not  being  quite  satisfied  that  these 
demands  are  paid,  and  doubting  whether,  if  the  ac- 
count could  be  taken,  it  might  not  happmi  that  the 
estates  of  Vance  and  Matthews  might  not  turn  out  to 
be  indebted,  and  the  laches  not  being  all  on  one  side; 
for  the  testators,  at  least  of  the  defendants,  were 
much  to  blame,  and  there  being  no  pretence  of  in- 
solvency, or  that  these  costs  must  come  out  of  tiieir 
own  pockets,  and  as  these  circumstances  cannot  ex- 
pressly apply  to  any  other  case,  I  think  I  shall  de 
justice  enough  by  dismissing  the  bill  without  costs, 
and  so  making  these  representatives  answer  for  the 
persons  whom  they  represent,  with  respect  to  any 
thing  which  it  was  their  duty  to  do." 

We  have  stated  this  case  fully^  because  there  is 
some  conflict  in  the  authorities  on  this  point.  The 
principles  laid  down  in  it  seem  very  satisfactory,  and 
will  probably  be  adhered  to.  In  the  case  of  Elliot  t^. 
M erriman,  (a)  creditors  were  held  to  be  barred  of 
their  bond  debts,  as  against  a  purchaser  after  six- 
teen years'  acquiescence.  And  in  Cholmondley  t^. 
Orford,  (b)  where  a  person  purchased  a  specific  le- 

(a)  9  Aik.  41.  S.  C.  Barn.  Cha.         (p)  Siig.  V.  &  P.  730  n.  8th  ed. 
Rep.  78,  stated  tuUc,  p.  337. 
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gacy,  delivered  to  the  legatee  by  the  executor,  if 
there  is  a  deficiency  of  assets,  the  creditors  must  fol- 
low their  demand  in  reasonable  time,  or  equity  will 
not  assist  them,  otherwise  legacies  would  be  eternally 
locked  up,  and  creditors  encouraged  in  their  laches^ 
and  to  call  on  purchasers  of  legacies  to  refund  at  a 
great  length  of  time. 

The  authorities  on  the  other  side,  however,  are  en- 
titled to  some  consideration. 

In  the  case  of  Whichcote  v.  Lawrence,  (/i)  the  Lord 
Chancellor  says,  ''As  to  acquiescence,  it  is  put 
rightly  in  the  argument.  You  cannot  argue  upon  the 
acquiescence,  where  there  is  a  large  body  of  cre- 
ditors." 

So  also  in  Kidney  v,  Coussmaker,  (b)  Sir  William 
Grant,  M.  R. :  *'  It  is  difficult  to  apply  that  doctrine 
(the  doctrine  of  laches)  to  the  case  of  creditors  who 
have  no  specific  right  or  interest  in  the  estate ;  but 
have  only  a  right  to  have  their  debts  paid  and  the 
estate  applied,  so  far  as  is  necessary  for  that  purpose. 
These  creditors  might  not  know,  until  the  account  was 
taken,  that  it  was  necessary  to  make  any  claim  to 
their  estates.  Laches,  therefore,  is  not  to  be  imputed 
to  them,  as  to  a  specific  devisee,  in  not  having  sooner 
asserted  their  claim.  The  claim  is  made  when  they 
find  it  necessary,  for  the  satisfaction  of  their  demand^ 
to  make  that  claim«"  (c) 

These  cases,  however,  giving  them  the  fullest 
weight,  do  not  seem  materially  to  interfere  with  the 


(a)  3  Ves.  752,  Dudley,  Coop.   140 ;   aod  ante,  p. 

(6)  12  Ves.  158.  3S7,  n.  (c) 

(c)  See  also  Attorney  General  v. 
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doctrines  laid  down  in  Hercy  v.  Dinwoody,  as  they 
are  not  to  be  taken  in  their  literal  sense,  but  as  sim* 
ply  establishing  that  creditors  will  be  more  favoured 
than  other  persons  in  asserting  a  claim  affected  by  the 
lapse  of  time. 

It  seems  clear  that  a  lapse  of  eleven  years  ulider 
such  circumstances  will  not  bar  the  claims  of  ere- 
ditors.(fl) 


V.    PRESUMPTION    OF    WAIVER    OF    EQUITABLE 
CLAIMS    UNDER    SETTLEMENTS. 

If  a  person  entitled  to  an  equitable  provision  under 
a  settlement  or  will^  chooses  not  to  claim  it  for  thirty 
or  forty  years,  or  perhaps  a  shorter  time,  he  will  be 
presumed  to  have  waived  it. 

Thua  in  Parker  v.  Philips,  (^)  where  a  bill  was 
filed  to  enforce  a  strict  settlement  of  lands  in  pursu- 
ance of  articles,  after  an  acquiescence  of  fifty  years. 
Sir  John  Strange,  M.  R.  said,  (c)  "  The  length  of  time 
is  indeed  very  material ;  and  it  would  be  of  very  mis- 
chievous consequence  if  a  demand  of  this  nature,  at 
such  a  distance,  which  plaintiff's  ancestor  never  in- 
sisted on,  but  seemed  to  have  waived^  should  be 
allowed,  to  the  total  disherison  of  every  other  branch 
of  the  family,  there  being  no  other  provision,  if  stript 
of  this  estate,  for  which  the  bill  is  brought.  The 
court  cannot,  indeed,  weigh  the  propriety  of  demands 
of  this  nature  and  say  it  is  hard  to  strip  a  person  of 

that  little,  by  one  who  has  a  great  estate.     If  a  clear 

•  ■ 

(a)  Hardwick  v,  Mynd,  1  AjQSt.  109.  (f)  p.  533. 

(6)  1  Vc8.  sen.  530.  *      . 


ACQUIESCENCE  IN  ABSTRACTS  OF  TITLE.        525 

right,  it  must  depend  upon  the  honour  and  conscience 
of  the  person  making  the  demand  ;  but  the  only  use 
I  make  of  it  is,  that  it  induces  me  to  think  this  was, 
from  the  circumstances  of  the*  family,  waived^  and  pro- 
bably out  of  compassion  to  his  brother.  It  is  too 
hard,  therefore,  to  decree  this  for  the  plaintiff,  who 
comes  now,  after  it  is  impossible  to  bar  it.  So  that 
the  bill  must  be  dismissed." 

Thus  also  in  Townsend  v.  Townsend,  {a)  where  a 
mortgage  term  being  made  the  subject  of  a  settlement, 
after  marriage  with  a  second  wife,  but  recited  to  be  in 
pursuance  of  marriage-articles  previous  to  the  mar- 
riage»  (the  settlor  having  children  by  the  deceased 
wifeO  under  the  uses  of  which  the  plaintiff  claimed ; 
was  afterwards  conveyed  by  the  settlor  and  his  wife, 
by  fine  and  feoffment,  to  uses  for  the  benefit  of  ihe 
children  by  the  first  marriage,  who,  and  their  repre- 
sentatives, bad  been  in  possession  for  thirty  years  ; 
and  plaintiff's  bill  was  dismissed,  as  the  court  pre- 
sumed that  the  former  settlement  was  known  to  be 
voluntary,  or  the  children  by  his  second  wife  had  had 
compensation  for  their  claims :  for  the  rule,  that  a 
trust  is  not  within  the  Statute  of  Limitations,  applies 
only  between  trustee  and  cestui  que  trust,  and  not  to  a 
trust  by  implication  in  equity. 

Where  a  son,  tenant  in  tail  in  remainder,  when 
just  of  age  in  1769,  joined  his  father,  tenant  for  life, 
in  a  recovery,  for  the  purpose  of  raising  three  thou- 
sand pounds  for  the  father,  and  resettling  the  estate ; 
the  son  taking  back  only  an  estate  for  life,  with  re- 
mainder to  his  first  and  other  sons,  &c.  Whatever 
equity  he  might  have  had  against  that  settlement, 

(a)  1  B.  C.  C.  554.    Llewdlyn  v.  Mackworth,  Baimid.  H5. 
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was  lost  by  his  marriage  and  acquiescence^  till  after 
the  death  .of  his  father  in  1793^  though  under  the 
circamstances  thare  was  no  probabOtty  of  issoe.  (d) 

Where  lands  were  limited  to  a  father  for  life,  re- 
mainder to  his  first  and  other  sons  successively  in  tail 
male;  and  the  eldest  son^  soon  after  he  attained 
twenty-one,  joined  his  father  in  suffering  a  recovery, 
by  which  an  annuity  was  secured  to  him  during  his 
father's  life,  and  part  of  the  estate  was  limited  to  the 
father  in  fee ;  the  residue  of  it  was  resettled,  the 
son  taking  back  an  estate  for  life  with  remainder  to  his 
first  and  other  sons  in  tail  general,  remainder  to  his 
daughters  in  tail  general.  The  eldest  son  died  without 
issue ;  a  bill  was  filed,  after  nearly  twenty  years  had 
elapsed,  by  his  brother,  the  next  remainder-man  in  tail, 
who  had  done  confirmatory  acts,  and  accepted  inte- 
rests under  the  will  of  his  father,  to  set  aside  the  set- 
tlement, as  obtained  by  undue  influence,  and  was  dis- 
missed^ the  evidence  of  undue  influence  not  being  sa* 
tisfactory.  The  Lord  Chancellor  (Eldon)  said,  '*  When 
this  case  was  first  opened,  it  appeared  to  me  that 
there  were  some  important  points  in  it :  the  first  of 
which  was,  whether  the  complaint,  not  having  been 
made  within  .twenty  years,  on  the  principle  of  a  late 
decision  in  the  House  of  Lords,  (b)  the  cause  could 
be  heard  at  aJK  I  should  have  thought  that  a  v^ry 
material  and  important  point,  both  for  argument  and 
for  the  decision  of  the  court,  if  the  ease  had  admitted 
of  it ;  but  without  deciding  that  after  twenty  years  the 
plaintiff  could  not  have  sued,  it  is  sufficient  for  me  to 
say,  that  the  bill  must  be  taken  to  have  been  filed  in 
February  1813,  and  therefore  within  the  twenty  years  ; 

{a)  Brown  V,  Carter,  5  Vcs.  869.  (6)  See  «•/«,  p.  S39. 
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and  that  consequently  the  point  in  question  does  not 
arise,  (a) 

So  also  in  Johnson  t;.  Johnson,  (b)  where  an  order 
made  in  1789  for  a  particular  settlement  had  been  ac- 
quiesced in  for  thirty  years,  the  Master  of  the  Rolls 
(SirT.  Plumer)  said,  that  *'  if  the  order  was  wrong 
from  settling  the  fund  only  partially,  and  not  en- 
tirely, it  was  wrong  during  the  lifetime  of  Elizabeth 
Vaughan,  (the  mother  of  the  plaintiff,  and  through 
whom  he  claimed,)  and  ought  to  have  been  set  right 
then.  The  son  must  have  come  of  age  long  ago ;  and 
after  his  thus  acquiescing  in  the  order  which  he  now 
says  is  improper,  I  think  it  is  quite  impossible  to 
set  it  aside.'' 

However,  a  period  of  thirteen  years,  and  it  would 
seem  any  less  period  than  twenty  years,  will  not  bar 
the  equitable  right  of  a  party,  and  no  waiver  will  be 
presumed. 

Thus,  where  R.  P.  being  entitled  to  two  copyholds, 
surrendered  one  to  the  use  of  his  will,  and  devised 
both  copyholds  to  his  trustees  and  executors  in  trust 
for  his  grandson.  The  trustees  and  executors  re- 
nounced probate,  and  were  not  admitted.  The  son 
of  R.  P.  was  afterwards  admitted  to  the  copyholds, 
and  he  surrendered  for  a  valuable  consideration  to  one 
HoUoway,  who  surrendered  to  the  father  of  the  plain- 
tiff, by  whom  the  copyholds  were  devised  to  the  defen- 
dant. It  was  held,  as  to  the  copyhold  which  R.  P.  sur- 
rendered to  the  use  of  his  will,  that  the  plaintiff,  his 
grandson,  was  entitled,  though  thirteen  years  had 
elapsed  from  the  time  he  became   adult,  and  that 


(a)  Tweddell  v.  Twcddell,  Turn.  1,      wcnnI,  18  Ves.  S59. 969. 
It.    And  see  Milner  v.  Lord  Hare-         (6)  1  Jac.  k  Wall;.  470. 
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the  defendant  was  a  trustee  for,  and  must  surrender 
to  him.  The  Vice-Chancellor  (Sir  John  Leapb)  ob- 
servingy  that  **  if  twenty  years  had  passed,  I  should 
have  thought  the  objection  material ;  but  I  shall  not 
give  costs  on  account  of  the  delay  in-  the  institution 
of  the  suit."  (a) 

If  a  wife  join  with  her  husband  in  levying  a  fine  of 
her  lands  to  a  purchaser,  and  the  uses  of  the  fine  are 
declared  alone  by  the  husband,  no  other  deed  being 
shown,  declaring  different  uses,  it  will  bind  her, 
particularly  if  she  acquiesce  for  fifteen  years  after  her 
husband's  death  in  the  uses  so  declared .  (b) 


VL    PRESUMPTION  OF  WAIVER  BETWEEN  TRUSTEE 

AND  CESTUI  QUE  TRUST. 

The  presumption  of  waiver  of  a  right  or  interest 
does  not  arise  from  lapse  of  time,  as  between  the 
cestui  que  trust  and  trustee,  (c)  This  is  the  general 
rule  ;  there  are,  however,  some  late  cases  in  which  it 
has  been  to  a  certain  extent  opposed. 

In  Brier  v.  Stokes,  (d)  Lord  Eldon  distinctly  de- 
cided, that  if '^  cestui  que  trust  has  notice  of  a  breach 
of  trust,  and  acquiesces  therein,  he  shall  be  held  to 
have  waived  his  right  to  interfere ;  and  in  this  case  he 
was  held  to  be  barred  after  an  acquiescence  of  this 
nature  for  a  period  of  ten  years. 

In  Langford  v.  Gascoyne,  (e)  where  a  cestui  que 

(a)  Pearoe  v.  Newlyn,  S  Madd.      s  P.  Wms.  145 ;  17  Vcs.  97.    Lord 
^^'  Kingsland  v.  Tyroonnel,  1  Vin.  Ab. 

(6)  Swanston  v.  Raven,    3  Atk.      186.  pi.  10. 

^0^-  (<0  11  Ves.  319. 

(c)  Lord  Holles's  case,  9   Vent.         (e)   11  Ves.  333. 
345;  1  Cha.  Rep.  125;  1  Ves.  276; 
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trust  was  acquainted  with  the  breach  of  trust,  and  the 
case  of  Bri^r  t;.  Stokes  was  referred  to,  &nd  the  jule 
there  laid  down  by  the  Lord  Chancellor,  was  approved 
of  by  the  Master  of  the  Rolls,  (Sir  William  Grant.) 

The  strongest  dictum  on  this  point,  however,  occurs 
in  Walker  v.  Symonds,  (a)  where  Lord  Eldon  said, 
''  It  is  established  by  all  the  cases,  that  if  the  cestui 
que  trust  joins  with  the  trustees  in  that  which  is  a 
breach  of  trust,  knowing  the  circumstances,  such  a 
cestui  que  trust  can  never  complain  of  such  a  breach  of 
trust,  (i)  I  go  further,  and  agree,  that  either  concur- 
rence in  the  act,  or  acquiescence  without  original  con- 
currence, will  release  the  trustees;  but  that  is  only  a 
general  rule,  and  the  court  must  inquire  into  the  cir- 
cumstances which  induced  concurrence  or  acquies- 
cence; recollecting  in  the  conduct  of  that  inquiry 
how  important  it  is  on  the  one  hand  to  secure  the  pro- 
perty of  the  cestui  que  trust ;  and,  on  the  other,  not  to 
deter  men  from  undertaking  trusts  from  the  perform- 
ance of  which  they  seldom  obtain  either  satisfaction  or 
gratitude.'' 

It  may  therefpre.be  laid  down,  that  even  between 
trustee  and  cestui  que  /rw^/,. the  whole  circumstances  of 
the  case  will  be  taken  into  consideration ;  and  if,  from 
the  great  length  of  time,  or  the  poverty  of  the  parties, 
a  presumption  of  waiver  or  acquiescence  can  be  made, 
it  will  be  raised  in  this  9A  in  other  cases. 


(o)  3  Swanst.  64.  (6)  See  ante,  p.  34^^ 
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VII.      PRESUMPTION     OP    WAIVER    OF     EQUITIES    OF 

REDEMPTION. 

If  a  mortgagee  has  enjoyed  the  mortgaged  lands  for 
twenty  years,  and  he  has  in  no  way  acknowledged  the 
equity  of  redemption  subsisting  in  the  mortgagor,  the 
mortgagor  will  be  presumed  to  have  abandoned  his 
right.  («)  But  if  the  party  entitled  to  redeem  be  an 
infant,  or  labour  under  any  other  disability,  the  pre- 
sumption will  not  arise  until  ten  years  after  the  re- 
moval of  the  particular  incapacity,  (b) 

Where,  also;  there  has  been  an  admission  of  the 
title  of  the  mortgagor  by  the  mortgagee  within  the 
twenty  years,  the  presumption  of  waiver  will  not  arise. 

In  Hodle  v.  Healey,  (c)  the  Vice-Chancellor  (Sir 
T.  t^lumer)  stated  the  authorities  upon  the  point : 
**  Upon  the  general  principle,  there  can  be  no  dis- 
pute that  a  mortgagor  coming  to  redeem  after  twenty 
years'  possession  by  the  mortgagee,  without  show- 
ing some  act  in  which  it  was  treated  as  a  mort- 
gage within  that  period,  is  too  late."  **  It  is  said  that 
Lord  Thurlow's  opinion  was,  that  a  mere  declara- 
tioa  of  the  party,  that  he  id  mortgagee,  is  not  suffi- 
cient, unless  some  act  is  done  to  keep  alive  the  cha^ 
racter ;  and  the  case  of  Perry  v.  Marston,  (df)  is  cited. 


(a)  Eure  v.  White,  S  Vent.  340 ; 
S.  C.  1  Eq.  Ca.  Ab.  313.  Knowles  v.- 
Spence,  1  Eq.  Ca.  Ab.315.  St.  John 
▼.Turner,  S  Vem.  418.  Isham  v. 
Cole,  1  Cha.  Hep.  68.  Jenner  v. 
Tnu^,  and  Belch  v.  Harvey,  cit.  in 
note  to  Cook  v.  Amham,  3  P.  Wms. 
887;  Anon.  3  Atk.  313.  Aggas  v. 
Fickerell,  3  Atk.  235.  Pearson  v. 
Pulley,  1  Cha.  Ca.  103.  Hartpole  v, 
4  B.  C.  C.  369.     Conway   v. 


Shrimpton,  15  Vin.  Ab.  468.  pL  9. 
— ^  V.  Lord  Annesley,  S  Sch.  & 
Lef.  630.  Stone  v.  Byrne,  5  B.  P.  C. 
809.  Foster  v.  Hodgson,  19  Ves. 
184. 

{b)  Procter  v.  Cowper,  t  Vem. 
377.  Foster  v.  Hodgson,  M  sup*. 
Eure  V.  White,  8  Vent.  340. 

(c)  1  Ves.  &  Bea.  539. 

(d)  8  Bro.  C.  C.  397. 
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but  I  do  not  collect  that  from  Lord  Thurlow*s  reason^ 
ing.  The  question  there  was,  whether  a  verbal  decla- 
ration by  the  mortgagee  after  a  suit  commenced,  was 
to  be  opposed  to  his  answer,  positively  setting  up  a 
distinct  and  separate  title/'  Lord  Kenyon's  opinion 
was,  that  even  under  such  circumstances,  bis  mere 
declaration  was  sufficient;  but  Lord  Thurlow,  so  far 
from  concurring  in  that,  says  directly  the  reverse.  *'  I 
take  it,  that  a  man  taking  notice  by  a  will,  or  any 
other  deliberate  act,  wherein  he  recites  that  he  is 
mortgagee,  either  of  those  circumstances  will  take  the 
case  out  of  the  rule,  that  a  mortgagor  shall  not  redeem 
after  twenty  years."  And,  in  the  conclusion,  seems 
to  lay  down  the  principle,  that  if  a  party  will  admit 
that  he  is  only  a  mortgagee,  he  is  bound  by  such  ad*> 
mission,  and  cannot  resist  redemption. 


Vlir.      GENERAL  RULES  AS  TO  PRESUMPTION  Of 

WAIVER* 

In  short,  it  may  be  laid  down  as  a  general  rule,  that 
wherever  a  person  having  a  right  or  title  to,  or  interest 
of  any  kind,  and  having  perfect  knowledge  of  it,  and 
being  fully  able  to  enforce  it,  chooses  to  remain  for 
twenty  years  quiescent,  that  he  will  be  presumed  to 
have  waived  his  rights  (a)  But  if  the  circumstances 
are  very  peculiar,  or  if  the  application  of  this  general 
rule  would  be  attended  with  great  hardship  or  injus- 

(a)  Sturt  V.  Mellish,  3  Atk.  610.  Taunt    403.    Lord    Shipbrooke    «. 

Newton  v.  Ayscough,  19  Ves.  534.  Lord  Hinchingbrooke,  13  Ves.  387% 

Pearson  v.  Belcher,  4  Ves.  687.  South  Swanton  v.  Raven,  3  Atk.  105.  Burke 

Sea  Company  t;.  Wymondseil,  3  P.  v.  Crosbie,  1  Ball  &  Beatt.  489>  cit^ 

W.  143.    Lockey  v,  Lockey,    Prec.  tmte,  p.  207. 
Cba.  518.    £x  parte  Heathlield,  8 
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tice^  if  the  party  labour  under  any  disability,  or  if 
there  be  any  other  fair  reason  for  not  asserting  the 
claim,  the  presumption  will  be  rebutted. 

Thus,  where  a  legacy  was  bequeathed  to  a  child, 
and  paid  by  an  executor  to  a  father  of  an  infant,  the 
testator  having  directed  |t  by  parol  on  his  deatb*bed ; 
the  child,  on  attaining  his  majority,  accounted  with  the 
fether  for  sums  of  money  due  to  him,  and  suffered  six* 
teen  years  to  expire  without  making  any  demand  for 
his  legacy ;  a  bill  was  afterwards  filed  by  his  assign 
nee,  he  having  become  a  bankrupt,  for  its  payment,  and 
it  was  ordered  to  be  paid,  and  a  bill  to  set  aside  that 
decree  was  dismissed,  (a) 

(a)  Dagley  v.  Tolfeny,  1  P.  Wmsi  Bickerstaffe,  1  Vem.  295.  And  eoUe, 

285.  S.  C.    Rep.  Ca.  in  Equity,  103.-  p.  434.    As  to  idiere  a  waiver  of  H 

nom.  Dawley  v.  Belfiy,  &  1  £q.  Ca.  fraudulent  purchase  vrill  be  presumed, 

Ab.  900.  pi.  S.    And  see  Philips  v*  8eeaii^e,p.d99,  S40.    Andastopre- 

Pa^ty  S  Atk.  80.    Dormer  v.  For-  sumptionof  waiver  generally,  see  Jn^ 

tescue,  3  Atk.  130.      Newburgh  -v.  dex,  word  Waher. 


CHAPTER  XXX. 


OF  CERTAIN  OTHER  PRESUMPTIONS  WHICH  ARISE  IN 

ABSTRACTS  OF  TITLE. 


We  shall  now  conclude  the  part  of  the  work  de- 
voted to  the  consideration  of  the  doctrine  of  pre- 
sumption,  by  mentioning  a  few  other  points  relating 
to  it,  which  have  not  been  considered  in  the  pre- 
ceding chapters,  but  which  arise  on  the  examination 
of  abstracts  of  title. 

1.  Presumption  on  payment  of  charges.  —  If  fi 
charge  affecting  lands  is  paid  off  by  their  owner, 
a  doubt  immediately  arises  whether  he  intends  to 
exonerate  the  lands  entirely  from  the  charge,  or 
to  place  himself  in  the  situation  of  the  person  whose 
incumbrance  he  has  discharged.  Where  there  is  no 
express  declaration  of  his  intention,  a  court  of  equity, 
by  a  series  of  decisions,  has  acted  upon  certain  rules 
of  presumption,  depending  on  the  nature  of  his  estate, 
and  the  other  peculiar  circumstances  of  the  case,  by 
which  the  meaning  and  intention  of  the  party  is  deter- 
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mined.     ThesQ  rules  will  be  found  to  be  pretty  nearly 
as  follow. 

Where  a  tenant  for  life  pays  off  an  incumbrance 
on  an  estate,  the  presumption,  in  the  absence  of  evi- 
dence, is,  that  he  does  not  intend  to  exonerate  the 
estate,  as  the  exoneration  would  be  almost  entirely 
for  the  benefit  of  strangers,  and  he  is  looked  upon  as 
standing  in  the  place  of  the  creditor  to  the  amount  of 
the  debt,  (a) 

If  a  tenant  in  tail  pays  off  an  incumbrance,  it  is 
presumed,  in  the  absence  of  evidence,  that  he  in- 
tended to  exonerate  the  estate,  as  he  at  any  time 
has  the  means  of  acquiring  a  fee -simple  in  the 
lands,  (b) 

But  where  a  tenant  for  life,  at  the  time  he  pays  off 
the  debt,  merges  the  security  for  it  by  taking  a  convey- 
ance of  it  to  himself,  (c)  or  where  there  is  a  relationship 
between  the  tenant  for  life  and  the  person  entitled  next 
in  remainder,  and  an  apparent  desire  on  the  part  of 
the  tenant  for  life  to  preserve  the  estate  in  the  family, 
a  different  presumption  will  arise,  and  the  estate  will 
be  held  to  be  exonerated,  (d)  But  the  mere  fact  of 
relationship  between  the  parties  will  not  alone  be 
sufficient,  (e) 

Where  a  tenant  for  life  of  an  estate  settled  in  strict 


(a)  Kirkham  v.  Smith,  1  Ves.  358. 
Amesbury  v.  Brown,  ib.  477.  Lloyd 
V.  Jones,  9  Ves.  37.  Ware  v.  PolhiU, 
1 1  Ves.  2257 .  St.  Paul  v.  Dudley  and 
Ward,  15  Ves.  167.  Redington  v. 
Redington,  1  Ball.  &  B.  131.  141. 
Karl  of  Bucks  v.  Uobart,  3  Swfinst. 
186.  199. 

(6)  Duke  of  Chandos  v.  Talbot,  3 
P.  Wms.  604.    3  Bro.  C.  C.  V2b,  0. 


Jones  V.  Morgan,  1  Bro.  C.  C.  818. 
Smith  V.  Frederick,  1  Rusa.  174 ;  and 
cases  l^t  cited  in  note. 

(c)  See  15  Ves.  173. 

(d)  Jones  v.  Morgan,  1  B.C.  C. 
206.  St.  Paul  t7.  Viscount  Dudley 
and  Ward,  15  Ves.  173.  Parry  v. 
Wright,  1  Sim.  &  Stu.  369. 

(e)  Wyndliam  v.  Earl  of  Egremont, 
Amb.  753. 
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settlement,  bought  up  some  of  the  charges  on  the  es- 
tate, and  had  them  assigned  to  a  trustee,  for  him,  his 
executors,  administrators,  &c.,  and  then  next  pur- 
chased the  ultimate  remainder,  and  had  it  conveyed  to 
him,  subject  to  the  subsisting  charges ;  and  then  de- 
vised the  estate,  subject  to  the  charges  that  might  be 
thereon  at  his  decease,  and  the  intermediate  remainder 
failed  at  his  death ;  it  was  held  that  the  charges  so  pur- 
chased were  merged,  and  parol  evidence  was  admissi- 
ble to  prove  that  the  testator  so  intended,   (a) 

So,  also,  where  a  tenant  in  tail  has  a  discharged 
incumbrance  assigned  in  trust  for  him,  his  executors 
and  administrators,  instead  of  being  merged  in  his 
.estate ;  (^)  or  where  a  tenant  in  tail  mistakes  the  na- 
ture of  his  estate,  and  imagines  that  he  has  an  estate 
in  fee,  and  pays  off  a  mortgage,  but  tak^s  no  assign- 
ment of  the  term,  the  lands  will  be  held  not  to  be  dis- 
charged, (c) 

So,  also,  if  a  tenant  in  tail,  with  a  reversion  ia  the 
crown,  (d)  discharge  an  incumbrance  on  th^  lands,  it 
will  not  merge,  (e)  And  the  same  rule  applies  to  a 
tenant  in  tail  under  the  age  of  twenty-one;  (/)  to  a  hus- 
band of  a  tenant  in  tail ;  (g)  to  a  person  seised  in  fee, 
subject  to  an  executory  devise  over ;  for  such  a  person 
is  not  like  a  tenant  in  tail,  for  he  cannot  render  his 
estate  indefeasible,  and  there  is  not,  therefore,  the 

(a)  Astley  v.  Miles,  1  Sim.  298.  (f)  Ware  v.  Polhiil,  U  Ves.  25?. 

(6)  Kirkham  v.  Smith,  1  Ves.  260.  1  Sand.  Us.  &  Tr.  305.    Duke  of 

480.  Chandos  v.  Talbot,  2  P.  Wms.  604. 

(c)  Kirkham  v.  Siqith,  ubi  sup,  Seys  v.  Price,  and  Price  v.  Seys,  Bam. 
Earl  of  Buckinghamshire  V.  Hobart,  117.  S.  C.  9  Mod.  217  ;  1  Russ. 
3  Swanst.  186.  197  n, 

(d)  Shrewsbury  v,  Shrewsbury,  3  (g)  Amesbary  v.  Brown,  Ambl. 
Bro.  C.  C.  120.  753. 

(e)  Ante,  p.  294. 
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same  reason  for  presiimiDg,  when  he  pays  off  a  charge^ 
that  he  means  to  exonerate  the  lands,  (a) 

Nor  will  the  payment  of  an  incumbrance  by  a 
tenant  in  tail  in  remainder,  but  who  afterwards 
comes  into  possession,  be  held  to  be  in  exoneration 
of  the  land ;  (b)  and  the  Vice-Chancellor  (Sir  John 
Leach)  said,  that  when  a  tenant  in  tail  in  pos- 
session paid  off  a  mortgage,  and  declared  no  inten- 
tion that  the  charge  should  continue  for  the  benefit 
of  the  personal  estate,  then  the  charge  ceases,^  be^- 
cause  the  estate  is  considered  as  his  own^  inasmuch 
as  he  may  make  it  his  own  by  suffering  a  recovery; 
but  he  observed  that  the  principle  had  no  applicatiim 
to  a  tenant  in  tail  in  remainder,  whose  estate  might  be 
altogether  defeated  by  the  birth  of  issue  of  another 
person ;  and  it  must  be  inferred  that  sucl)  a  tenant  in 
tail  means  to  keep  the  charge  alive. 

A  mere  expenditure  in  buildings  or  improvements 
by  a  person  who  is  tenant  for  life,  does  not  entitle 
him  to  any  claims  for  compensation  out  of  the  es- 
tate, (c) 

A  tenant  for  life  and  an  infant  tenant  in  tail  are 
equally  bound  to  keep  dpwn  the  interest  of  the  in- 
cumbrances affecting  settled  ^states,  (d)  As  to  the 
tenant  for  \\(e,  the  Master  of  the  Rolla  (Sir  T.  Plumer) 
thought  it  quite  clear^  it  was  taken  for  granted  ia  aU 
the  cases  from  Lord  Hardwicke  down  to  the  present 
time,  (e) 


(fl)  Drinkwater  v.  Coombe,  S  Situ.  (rf)  Burges  v.  Mowbey,  1  Turn. 

&  Stu.  340.  lar. 

(6)  WigscU  V.  Wigsell,  2  Sim.  &  («)  Revel  v.  WatkiAson,  1  Ves.QS. 

Stu.  864-  Tracy  u,  Hereford,  2  Bro.  C.  C.  129. 

(c)  Hibbcrt  «.  Cooke,   1  Sim.  &  Lord  Pcnrhyn  v.  Hughes,  5  Ves.  90. 

Stu.  554.  Baxter  v.  Lo«l  Abingdon,  3  Mcr.  560. 
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The  second  question  he  thought  was  one  of  greater 
difficulty :  the  infant  tenant  in  tail  had  sacaeded  te 
and  enjoyed  the  estates  for  two  years^  during  afl  wMch 
time  she  was  an  infant.  The  question  is,  whether  she 
was  bound  to  kee{^  down  the  interest  of  the  debt.  It 
is  of  great  importance  to  settle  the  pointy  as  it  is  ond 
that  may  frequently  arise.  There  is  an  opposition  of 
great  authorities  on  the  subject;  of  Lord  Talbot  in 
1734,  and  Lord  Hardwicke  in  1742;  but  after  care^^ 
fully  looking  at  the  case,  I  have  satisfied  my  mind 
that  there  can  be  no  doubt.  His  Honour  then  went 
through  all  the  cases  on  the  subject  with  great  care 
and  research,  and  decided  that  the  infant  tenant  in 
tail  was  bound  to  keep  down  the  interest  out  of  the 
rents  and  profits  of  the  estate. 

2.  Presumption  of  insanity. — The  maxim  of  law  as 
to  insanity  is,  semel  furibundus  semper  fufikmdus  pra- 
sumitur ;  and  this  maxim  applies  as  well  to  lunatics  as 
to  idiots.  Where,  therefore,  the  validity  of  a  title 
depends  on  a  lucid  interval  of  a  lunatic,  the  fact  must 
be  satisfactorily  proved  by  the  vendor ;  and  it  will  not 
be  sufficient  to  prove  a  cessation  of  the  violent  symp- 
toms  of  the  disorder,  but  a  restoration  of  thd  faculties 
of  the  mind  sufficient  to  insure  the  exercise  of  a  sound 
discretion,  (a) 

Every  person  is  presumed  sane  till  shown  to 
have  become  insane  ;  the  presumption  then  changes; 
and  a  party  setting  up  any  instrument  exec n ted  after 
the  existence  of  insanity,  has  the  burden  of  proof  cast 


(fl)  9  Ves.  611*   Attorney  General      Holyland,  11  Ves.  10.    White  r.Wil- 
V.  Pamther,  3  B.  C.  C.  441.  Ex  parte      son,  13  Ves.  88. 
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on  him,  and  must  show  the  mind  perfectly  restored, 
and  delusion  removed,  (a) 

2.  Presumption  of  legitimacy, — ^The  presumption 
as  to  legitimacy  was  at  one  time  much  more  eiL- 
tensive  than  at  present.  If  the  husband  was  within 
the  jurisdiction  of  the  king  of  England  within 
the  four  seas,  and  the  wife  had  issue;  evidence  was 
not  admissible  to  prove  their  illegitimacy.  (6)  But 
now,  if  any  circumstances  can  be  proved  which  clearly 
prove  the  non-intercourse  of  the  parents^  the  evidence 
will  be  admitted,  and  the  fair  presumption  will  be 
drawn.  Thus,  if  the  parties  have  been  separated 
from  each  other,  although  not  out  of  England,  (c)  or  if 
the  husband  be  impotent  or  incapable  of  having  issue, 
whether  originally  or  frpm  casual  circumstances,  the 
issue  may  be  proved  to  be  illegitimate,  {d) 

It  is  also  to  be  observed,  that  although  the  husband 
and  wife  meet  within  the  period  of  gestation,  yet  this 
circumstance  will  not  necessarily  establish  the  legiti- 
macy of  the  issue ;  for  the  meeting  may  have  taken 
place  under  circumstances  which  rebut,  instead  of 
confirm,  the  presumption  that  sexual  intercourse  took 
place,  {e) 

A  posthumous  child,  if  born  within  the  usual  period 
of  gestation,  is  presumed  to  be  legitimate ;  (/)  but  if 


(a)  Groom  v.  Thomas,   2  Hagg,  (d)  Lomax   v»   Holmden,  2  Stra. 
434.  940.    King  v.  Lufib,  8  East,  183. 

(b)  Co.   litt.  244  a.     Regina  v.  (e)  2  Selw.  N.  P.  732  n.    Head  v. 
Murray,  1  Salk.  122.  Head,  ubi  sup.     Goodright  v.  Saiil, 

(c)  Pendrell  v.  Pendrell,  2  Stra.  4  T.  R.  356. 

925.    Goodright  f.  Saul,  4  T.  R.  356.  (/)  Co.  Litt.  123  b.  Palm.  9.  Al- 

Head  v.  Head,  1  Sim.  &  Stu.  151.  sop  v.  BowtrelJ,  Cro,  Jac.  541. 
Turn.  138. 
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evidence  can  be  given  to  establish  its  illegitimacy,  it 
will  be  admissible,  (a) 

The  rules  as  to  presumed  legitimacy  have  recently 
been  much  discussed,  and  it  has  been  laid  down  that 
every  child  born  in  lawful  wedlock,  the  husband  and 
wife  being  in  England^  and  not  separated  by  any  sen- 
tence of  divorce,  is  presumed  to  be  legitimate.  But 
this  presumption  may  be  repelled  by  proof  of  such 
facts  as  satisfy  the  jury  that  no  sexual  intercourse  took 
place  between  the  husband  and  wife  at  a  time  when 
the  husband  could  by  possibility  be  the  father  of  the 
child  ;  and  the  jury,  before  they  can  find  against  the 
legitimacy,  must  be  convinced  that  no  sexual  inter- 
course took  place  by  irresistible  evidence,  and  not  by 
a  mere  balance  of  probabilities.  If  such  intercourse  did 
take  place,  the  adultery  of  the  wife  is  immaterial,  {b) 

3.  Presumption  on  payment  of  consideration.  —  It 
is  a  presumption  of  law  that  where  a  person  ad- 
vances the  money  for  a  purchase,  and  the  con- 
veyance of  the  lands  is  made  to  another  person 
either  solely  or  jointly  with  the  advancer  of  the 
money,  that  the  former  holds  in  trust  for  the 
latter,  (c)  But  of  course  evidence  may  be  given  of  a 
contrary  intention,  to  rebut  this  presumption,  (d)  And 
if  such  relationship  exists  between  the  parties  as  to 
warrant  the  purchase  for  the  benefit  of  the  person  who 


(o)  See  8  East,  206.  Wray  v.  Steele,  2  V.  &  B.  388, 

(6)  Morris  V.Davis,  3  Car.  &  Pay.  (<0  Seethe  cases  cited,  Matt  on 

915.  427.    And  see  Richardson  v.  Pres.  55, 56, 74— 79.  As  to  purchases 

Richardson,  1  Hagg.  6.    Clarke  o.  in  the  name  of  a  child  or  wife^  seQ 

Maynard,  6  Madd.  &  Geld.  364.  arUe,  p.  33Q. 
(c)  See  Sug.  V.  &  P.  17.  8th  edit. 
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does  not  advance  the  money,  and  for  whom  there  was 
a  moral  obligation  to  provide,  the  presumption  of  a  re- 
sulting trust  will  not  arise,  {a)  The  relationship  must 
be  that  of  a  wife,  or  child,  whether  legitimate  or  illegi- 
timate; (b)  but  tieither  grandchildren,  except  their  fa- 
ther be  dead,  (c)  nor  nephews  and  nieces,  come  within 
this  principle,  (rf) 

4.  Presumption  on  cross-retnainder^.— ^Between  two 
the  presumption  is  in  favour  of  cross-remainders,  but 
between  more  than  two  the  presumption  is  against 
them ;  but  in  either  case  the  testator  may  control 
the  presumption,  (e) 

6.  Presumption  of  title. — Where  a  person  is  in  pos- 
session, the  law  will  refer  that  possession  to  a  right- 
ful rather  than  a  wrongful  title.  Thus  where  it  ap- 
peared, by  a  recital  in  a  conveyance  to  which  the 
defendant  in  ejectment  was  a  party,  that  he  was  the 
legal  personal  representative  of  his  brother,  who  was 
administrator  to  his  father,  who  was  a  lessor  for 
years  ;  it  was  held  that  it  might  be  presumed,  as 
against  the  defendant,  either  that  he  obtained  letters 
of  administration  de  bonis  non  to  his  father  after  his 


(ct)  Scfoop  V.  Scroop,  1  Cha.  Ca. 
28.  Shales  v.  Shales,  2  Freem.  252. 
Murless  v.  Franklin,  1  Swanst. 
13. 

{h)  8  Ves.  199.  Beckford  v.  Beck- 
ford,  Lloft  490. 

(c)  Elrand  «.  Dancer,  2  Cha.  Ca. 

26. 

{(£)  Lamphigh  9.  Lamplugh,  1  P. 
Wms.  111.  Goodright  V.  Hodges,  1 
Watk.  on  Cop.  227 ;  S  Atk.  506. 
Lioyd  t?.  Read,  1  P.  Wms.  60r. 


(e)  Per  Lord  Maasfield,  Doe  v. 
Barville,  Lloft  101 ;  2  East  47.  And 
see  Wright  v.  Holford,  Cowp.  31. 
Phipard  v.  Mansfield,  ib.  797.  Ather- 
ton  V.  Pyc,  4  T.  R.  710.  Watson 
V.  Foxon,  2  East  36^  Roe  v.  Clay- 
ton, a  East.  634.  Doe  v.  Webb,  1 
Taunt  234.  Green  v.  Stephens,  12 
Ves.  419.  S.  C. ;  17  Ves.  64.  Mogg 
V.  Mogg,  1  Meriv.  655.  Home  v. 
Burton,  19  Ves.  398 ;  and  anUy  p. 
80—82. 
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brother'a  d^ease,  or  thfat  he  took  the  term  by  assign-* 
ment  from  his  brother,  (a) 

6.  Presumption  between  husband  and  wife. — Where 
uteney  is  borrowed  by  a  husband  and  wife»  on  the 
security  of  his  wife's  \wii,  it  is  presumed  to  be  appro- 
priated sojely  by  tlie  husband,  and  the  husband's  pro** 
perty  shall,  as  between  him  or  his  representatives, 
and  his  wife  or  her  representatives,  be  liable  to  an- 
swer the  sum  borrowed,  and  to  exonerate  the  estate 
actually  charged,  (b)  if  there  be  no  circumstances 
to  rebut  the  presumption,  (c) 

7.  Presumption  as  to  undisposed  sf  «weft*a;-^Where 
the  residue  is  undisposed  of,  the  presumption  was  that 
the  testator  meant  that  the  executor  should  take  it  for 
his  own  benefit,  unless  an  evident  intention  to  the 
contrary  appears,  {d) 

By  an  act  passed  in  the  last  session  of  parlia* 
ment,  {e)  a  modification  of  this  rule  has  been  made^  it 
being  enacted  (/)  that  where  any  person  shall  die  after 
the  first  day  of  September,  1830,  having  by  his  or  her 
will,  or  any  codicil  or  codicils  thereto,  appointed  any 
person  or  persons  to  be  his  or  her  executor  or  execu- 
tors, such  executor  or  executors  shall  be  deemed  by 
courts  of  equity  to  be  a  trustee  or  trustees  for  the  per- 
son or  persons,  if  any,  who  would  be  entitled  to  the 
estate  under  the  Statute  of  Distributions,  in  respect 
of  any. residue  not  expressly  disposed  of,  unless  it 
shall  appear  by  the  will,  or  any  codicil  thereto,  the 

(a)  Doe  V.  MurlesSy  6  Mau.  &  Sel.  B.  C.  C.  545. 

100.    As  to  the  presumption  of  own-  (c)  Lewis  v.  Nangle,  Amb.  150.  S.  C. 

ership  with  respect  to  personal  pro-  3  P.  Wms.  664,  n.  Kinnoul  v.  Money, 

perty,  see  ante^  p.  124.  3  Swanst.  208,  n, 

(6)  Tate  w.  Austin,  1  P.  Wms.  (<0  SeeS  Ves,  96;2  Ve8.jun.4r4. 

264.  Lord  Huntingdon's  case,  2  Vern.  (e)  1  Wm.  IV.  c.  40. 

437.     Astley  v.  Earl  Tankerville,  3  (/)  s.  1. 
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person  or  persons  so  appointed  executor  or  executors 
was  or  were  intended  to  take  such  residue  bene- 
ficially. 

This  act,  however,  as  has  been  remarked  in  a  re- 
cent work^  (a)  is  somewhat  unsatisfactorily  worded, 
as  it  still  refers  to  the  intention  of  the  testator  as 
expressed  on  the  face  of  his  will,  and  considerable 
doubt  may  still  arise  as  to  the  manifestation  of  that 
intention. 


(a)  Dowling's  Collection  of  Sta-     merit  aad  utility, 
tutes,  307;   a  publication  of  great 
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OF  THE  ADMISSIBILITY  OF  UNSTAMPED  INSTRUMENTS,  AND 
OF  TUB  COMPULSORY  PRODUCTION  OF  INSTRUMENTS* 


It  will  be  proper  to  mention  shortly  the  rules  upon 
these  two  points,  particularly  as  they  have  formed 
the  subject  of  some  late  decisions. 

I.    OF   THE    ADMISSIBILITY    Ot    UNSTAMPED    INSTRU- 
MENTS   IN    EVIDENCE. 

Instruments  to  be  given  in  evidence  must  be  pro« 
perly  stamped  ;  but  if  there  are  two  parts  of  a  deed 
of  covenant  under  seal,  one  of  them  stamped  and  exe- 
cuted by  the  defendant,  and  the  party  who  had  the 
custody  of  the  part  which  was  stamped  at  the  time  of 
bringing  an  action  upon  it  had  lost  it^  and  it  could  not 
be  produced.  It  has  been  held  that  the  unstamped 
counterpart  might  be  read  as  a  copy  of  the  other 
part,  (a) 

(a)   MunD  V,  Godbold,    3  Bing.      97,  S.  C. ;  which  last  report  seems 
392;   11  Moo.  49;    2  Car.  &  Pay.      incorrect. 


■ 
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Although  an  instrument,  for  want  of  a  correct  stamp, 
may  be  inadmissible  as  evidence  for  the  purpose  for 
which  it  was  made,  yet  it  may  be  still  received  for 
collateral  purposes ;  (a)  and  an  unstamped  instrument 
may  destroy  a  prior  stamped  agreement,  and  is  evi- 
dence for  that  purpose,  though  not  admissible  as  an 
agreement,  (i) 

The  counterpart  of  a  deed  will  be  admissible  in 
evidence  between  the  parties,  although  the  original 
deed  be  void  for  want  of  a  proper  stamp,  (c) 

If  an  unstamped  agreement  be  destroyed,  although 
by  the  wrongful  act  of  the  party  who  takes  the  objec- 
tion, parol  evidence  of  its  contents  is  nevertheless  not 
admissible,  (d)  But  in  a  later  case  it  was  held  that 
if  a  party  retain  an  agreement  to  prevent  its  being 
stamped^  he  will  be  ordered  to  produce  it,  or  if  lost 
or  destroyed,  a  copy  of  it,  to  be  stamped ;  but  Best, 
C.  J.,  in  deciding,  this  case,  said  distinctly,  that  it  did 
not  impeach  the  case  of  Rippiner  v.  Wright,  (e) 

A  person  cannot  be  compelled  to  produce  an  agree- 
ment ia  his  possession^  for  the  purpose  of  having  it 
stamped,  by  a  person  who  is  not  a  party  to  the  instru- 
ment ;  (/)  but  where  the  person  is  interested  under 
the  instrument,  although  he  be  not  a  party  to  it,  the 
person  in  whose  possession  it  is  will  be  compelled  to 


(a)  Robson  v.  Hall,  Peake  127.  (d)  Rippiner  v,  Wright,  2  B.  &  A. 
Reed  v.  Deere,   7  B.  &  C.   261.  478. 

Mttughain  v.  Habbiircl,  a  B.  &  C.  (e)  Bonsfield  v.  Godfrey,  5  Bing. 

14.  41&    See  also  Gigner  v.  Bayley,  5 

(b)  Reed  v.  Deere,  7  B.  &  C.  261.  Moo.  71.    See  King  v.  Inhabitants  of 
See  Turner  v.  Power,  7  B.  &  C.  Castle  Morton,  3  B.  &  A.  588. 

6i5,  (/)  Taylor   v.   Osborne,    cit   4 

(c)  Paul  V.  Meek,  2  Yo.  &  Jer.  1 16.  Taunt  159. 
Burleigh  v.  Stibbs,  5  T.  R.  465. 
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produce  it,  in  order  that  it  may  be  stamped ;  (a)  but 
a  defendant  cannot  be  compelled  to  produce  an  agree- 
ment between  bim  and  a  third  person  for  the  pur- 
pose of  having  it  stamped,  although  the  plaintiff's 
case  arise  out  of  it.  (b) 


II.     OF  THE  COMPULSORY    PRODUCTION    OF    INSTRU- 

M£NTS« 

If  two  parts  of  an  instrument  be  executed  by 
two  parties,  each  keeping  one  part ;  if  one  be  lost,  the 
court  will  not  compel  the  other  party  to  produce  his 
part,  or  deliver  a  copy  of  it  in  order  to  support  an  ac- 
tion against  himself  upon  it.  (c)  Nor  can  a  man 
in  general  be  forced  to  furnish  evidence  against  him^ 
self,  (d)  But  when  only  one  deed  is  executed,  if  it 
remain  in  the  possession  of  the  other  party^s  attorney, 
the  plaintiff  is  entitled  to  an  inspection  and  a  copy  of 
it.  (e)  A  party,  to  enforce  the  production  of  an  instru- 
ment, must  have  an'  interest  in  it ;  and  the  party  hold- 
ing it  will  be  considered  in  the  light  of  a  trustee  for 
the  parties  >vho  have  executed  it ;  a  person,  therefore, 
who  has  refused  to  execute  it  cannot  compel  its  pro- 
duction. (/)    But  if  a  person  be  interested  under  it, 


(a)  Bateman  9.  Phillips,  4  Taunt.  301. 
167.  (e)  Morrow  v.  Saunders,  1  Brod, 

{I)  Lawrence  v.  Hooker,  5  Bing.  &  B.  318.  S.C.    3  Moo.  671.  Blakey 

«.  V.  Porter,   1  Taunt.  S86.     King  o, 

(c)  Street  v.  Brown,  1  Marsh.  610.  King,  4  Taunt.  666. 
S.  C.  6  Taunt  302.  (/)  RatcUffe  tK  Bleasby,  3  Bing. 


<(/)  May  v.  Gwynne,  4  B.  &  A«      148. 
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although   he  be  not  a  party  to  it,  may  compel  its 
production,  (a) 

An  inspection  of  the  books  of  a  corporation  cannot, 
it 'Seems,  be  enforced  by  a  person  not  a  member  of 
it ;  (b)  at  all  events,  without  an  affidavit  that  such  in* 
spection  was  necessary  to  his  defence,  (c)  But  a 
member  of  a  corporation  can  compel  the  production  of 
the  corporation  books,  as  they  are  kept  for  the  use  of 
the  body  at  large,  (d) 

A  bishop  may  be  compelled  to  allow  inspection  of 
his  register  of  presentations  and  institutions  to  a 
living  in  his  diocese,  by  a  person  claiming  the  right 
of  patronage,  which  right  the  bishop  also  claim- 
ed, (e) 

Where  a  person  claims  adversely  against  a  parish^ 
the  parish  cannot  be  compelled  to  ^rant  an  inspec- 
tion of  their  books ;  (/)  and  a  vestry  clerk  cannot  be 
compelled  to  produce  and  permit  copies  to  be  taken  of 
parish  documents  for  any  other  than  parochial  pur- 
poses, (g) 

Persons  interested  in  them  have  a  right  to  inspect 


(a)  Bateman  v.  Phillips,  4  Taunt. 
157. 

(b)  Hodges  v,  Atkis,  8  Wils.  808, 
Mayor  of  Southampton  v.  Graves,  8 
T.  R.  590 ;  overruling  Mayor  of  Lynn 
v.  Denton,  1 T.  R.  689.  Corporation 
of  Barnstaple  v.  Lathey,  8  T.  R.  303. 
Mayor  of  London  v.  Mayor  of  Lynn, 
1  U.  B.  Ill ;  and  confirming  Hodges 
V.  Atkis. 

(e)  Imperial  Gas  Company  v, 
Clarke  and  others,  7  Bing.  95. 


(d)  The  King  v.  Bishop  of  Ely,  8  B 
&  C.  112«  As  to  the  production  of 
the  books  of  a  company,  see  Cbari* 
table  Corporation  v.  Woodcraft,  Rep. 
temp.  Hardw.  130. 

(e)  Ths  King  v.  Bishop  of  Ely,  8  B. 
&C.  119. 

(/)  Cox  V.  Copping,  1  Ld.  Raym. 
837.  Turner  v,  Gettme,  Vin.  Abr. 
Evid.  F.  b.  pi.  11. 

(g)  May  V.  Gwynne,  4  B.  &  A. 
301. 
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and  take  copies  of  such  parts  of  parish  books,  &c.,  as 
relate  to  their  interest ;  (a)  but  access  is  not  allowed 
to  such  private  books  as  relate  to  the  private  concerns 
of  a  parish,  (b) 

(a)  Geery  v.  Hopkins,  2  Ld.  Rayxn.      nardist.  454. 
851.    Warincr  v.  Giles,  2  Stra.  954.  (6)  Coxo.  Copping,  5  Mod.  395; 

Mayor  of  London  v,  Swinland,  1  Bar-      1  Ld.  Raym.  53T ;  1  Pbill.  £v.  428. 
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CHAPTER  XXXII. 


OF  CERTAIN  MISCELLANEOUS  POINTS  CONNECTED  WITH 

ABSTRACTS  OF  TITLE. 


It  now  only  remains  for  us  to  mention  one  or  two 
miscellaneous  points  which  it  has  not  been  found 
convenient  to  notice  in  any  former  part  of  the  work* 

As  to  the  general  property  in  the  abstract,  it  is  hard 
to  say  who  may  have  it :  while  the  contract  is  open^ 
it  is  neither  in  the  vendor  nor  vendee  absolutely ;  but 
if  the  sale  goes  on,  it  is  the  property  of  the  vendee ;  if 
the  sale  is  broken  off^  it  is  the  property  of  the  vendor. 
In  the  mean  time,  the  vendee  has  a  temporary  property, 
and  a  right  to  keep  it,  even  if  the  title  be  rejected, 
until  the  dispute  be  finally  settled,  for  his  own  justifi- 
cation, in  order  to  show  on  what  ground  he  did  reject 
the  title,  (a)  If  the  purchase  goes  off,  not  only  is  the 
abstract  to  be  returned,  but  no  copy  to  be  kept,  lest  it 
should  be  used  for  a  mischievous  purpose; (6)    and 

(a)  Per  Chambre,  J.  2  Taiint.  S78.         (b)  Per  Lawrence  J.  3  Taunt  377. 
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although  the  purchaser  pays  for  the  opinion,  *'  yet  for 
the  same  reason/'  says  Sir  Edward  Sugden,  (a)  *'  that 
ought,  it  should  seem,  to  be  returned  with  the  ab* 
stract."  However,  it  seems  that  if  a  purchaser  obtain 
an  opinion  for  his  own  private  information,  and  allow  it 
to  be  inserted  on  the  margin  of  the  abstract,  he  is  at 
liberty  to  erase  it  from  the  abstract,  the  erasure  being 
made  on  affidavit,  (b)  or  it  will  be  referred  to  the  Mas- 
ter  to  inquire  what  shall  be  erased. 

In  a  case  where  the  purchaser  returned  the  abstract 
to  the  vendor,  to  answer  the  queries  and  opinion  of 
counsel,  it  was  held  that  he  (the  purchaser)  might 
maintain  trover  against  the  vendor  for  the  abstract, 
although  the  vendor  himself  might  ultimately  be  en*- 
titled  to  the  abstract.  The  temporary  property  of  the 
purchaser  in  the  abstract  is  sufficient  to  enable  him  to 
maintain  the  action,  (p) 

It  is  proper  to  mention,  that  where  a  title  is  referred 
to  a  Master  to  inquire  into  its  validity,  he  may  nomi- 
nate a  conveyancer  to  examine  into  it ;  (d)  Lord  Eldon, 
C.  observing,  *'  I  do  not  say  whether  the  Master  has  or 
has  not  a  right  to  call  on  the  parties  to  give  him,  upon 
a  question  of  title,  the  information  and  judgment  of  a 
conveyancer.  But  if  he  is  not  to  act  upon  his  own 
opinion,  there  is  no  pretence  for  telling  him  that  he 
must  be  satisfied  with  'the  opinion  of  the  individual 
whom  the  solicitor  of  a  party  chooses  to  select,  and 
that  he  is  not  to  expect  the  opinion  of  any  other  per- 
son.   If,"  continued  his  lordship,  '^  I  were  in  the  situ- 

(a)  Sug.  V.  &  P.  386.   Bth  edit.     See  also  Parker  v.  Patrick,  5  T.  R. 
citing  3  Taunt.  870.  175.    Roe  d.  Hall  v.  Wegg,  6  T.  Jt. 

(b)  Woodo.Court,V.C.Hil.Term,      709. 

1837.  (d)  Flower  v.  Walker,  1  Russ.  413. 

(c)  Roberts  v.  Wyatt,  3Taunt  368. 
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atioD  of  a  Master^  and  if  the  parties  told  me  I  should 
not  assist  my  own  opinion  by  that  of  a  conveyancer,  I 
should  report  that  a  title  was  not  made  to  my  satisfac- 
tion." 

It  has  often  been  questioned  whether  an  attorney 
has  a  right  to  the  drafts  and  copies  of  deeds  belonging 
to  his  client ;  and  it  has  lately  been  laid  down  that  he 
has  no  right  to  such  papers  ;  and  the  Court  of  King's 
Bench  ordered  them  to  be  delivered  up  at  the  instance 
of  a  client,  at  whose  expense  they  were  prepared,  on 
the  ground  that  he  who  pays  for  the  drafts,  has^  at  law, 
the  right  to  the  possession  of  them,  (a)  And  one 
attorney  has  no  right  to  order  the  papers  of  his  clients 
to  be  delivered  to  one  of  his  partners,  without  the  con- 
sent of  the  clients,  (b) 

{n)  Ex  parte  llorsefall,  7  B.  &  C.         (6)  Davidson  v.  Napier,  1  Sim.  & 

6^a.  stu.  or. 
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The  act  by  which  the  most  important  alterations  are  effected  in 
the  contenta  of  the  third  volume,  is  the  3  8c  4  W.  4,  c.  27,  inti- 
tuled '^  An  act  for  the  limitation  of  actions  and  suits  relating  to 
real  property,  and  for  simplifying  the  remedies  for  trying  the 
rights  thereto/'  which  materially  shortens  the  time  for  which 
a  title  must  be  shown  to  lands.  We  shall  first  gi?e  the 
act  fully,  and  endeavour  to  state  its  effect  in  practice,  in 
referring  to  the  parts  of  the  volume  to  which  the  sections  parti- 
cularly relate. 

The  former  rules  as  to  the  necessary  title  to  lands  are  stated  at 
pp.  64  and  228,  ei  seq.  It  will  be  there  seen  that  a  title  of  at  least 
sixty  years  was  necessary,  from  analogy  to  the  32  Hen.  8,  c.  2, 
s.  1,  limiting  the  term  for  bringing  a  writ  of  right.  However, 
by  s.  36,  stated  |>o«^,  no  writ  of  right  shall  be  brought  after  the 
31  St  day  of  December  1834,  and  the  following  provisions  are 
made  instead  of  the  old  rules. 

The  rules  for  the  construction  of  the  act  are  provided  by 
section  1. 
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uMiTATioN  OP      That  the  words  and  expressions  hereinafter  mentioned,  which 

ACTIONS  ACT*        •*!•  !•  ••/»a'i_  £*        a  ■»"  /T» 

in  their  ordinary  signincation  nave  a  more  connned  or  a  dinerent 

Meanings  of  the  meaning,  shall  in  this  act,  except  where  the  nature  of  the  provi- 
act.  sion  or  the  context  of  the  act  shall  exclude  such  constructioo,  be 

Land.  interpreted  as  follows :  (thiit  is  to  Aay,)  the  word  ^'  land"  shall 

extend  to  manors,  messuages^  and  all  other  corporeal  heredita- 
ments, whatsoever,  and  also  to  tithes  (other  than  tithes  belong- 
ing to  a  spiritual  or  eleemosynary  corporation  sole)«  and  also  to 
any  share,  estate,  or  interest  in  them  or  any  of  theoi,  whether 
the  same  shall  be  a  freehold  or  chattel  interest,  and  whether  free- 
hold or  copyhold,  or  held  according  to  any  other  tenure;  and 
Rtnt.  the  word  ^'  rent"  shall  extend  to  all  heriots,  and  to  all  services 

and  suits  for  which  a  distress  may  be  made,  and  to  all  annuities 
and  periodical  sums  of  mdney  charged  upon  or  payable  oat  of 
any  land  (except  moduses  or  compositions  belonging  to  a  spiri- 
Peraon  tual  or  eleemosynary  corporation  sole;)  and  the  person  throogh 

auothf  rcUdnui!  ^^om  another  person  is  said  to  claim  shall  mean  any  person  by, 
through,  or  under,  or  by  the  act  of  whom,  the  person  so  claiming 
became  entitled  to  the  estate  or  interest  claimed,  as  heir,  issue 
in  tail,  tenant  by  the  curtesy  of  England,  tenant  in  dower,  anc- 
*  cesser,  special  or  general  occupant,  executor,  administrator,  legs- 

tee,  husband,  assignee,  appointee,  devisee,  or  otherwise,  and 
also  any  person  who  was  entitled  to  an  estate  Or  interest  to  which 
the  person  so  claiming,  or  some  person  through  whom  he  claims, 
Peraon.  became  entitled  as  lord  by  escheat ;  and  the  word   ^*  person" 

shall  extend  to  a  body  politic,  corporate,  or  collegiate,  and  to  a 
class  of  creditors  or  other  persons,  as  well  as  an  individual,  and 
every  word  importing  the  singular  number  only  shall  extend  and 
be  applied  to  several  persons  or  things  as  well  as  one  person  or 
Nainberand  thing;  and  every  word  importing  the  masculine  gender  only 
^^"  ^''  shall  extend  and  be  applied  to  a  felnale  as  well  as  a  male. 

w^tto**b^'re-  '^'  '^^^^  ^^^^^  ^^^  ^^®*  ^*y  ^'  December,  1833,  no  person 
covered  but      shall  make  an  entry  or  distress  or  bring  an  action  to  recover  any 

ycaraafter^the  ^^^^  ^^  rent  but  within  twenty  years  next  after  the  time  at  which 
accrued*©  the  ^^^  ^^g^t  to  make  such  entry  or  distress  or  to  bring  such  action 
claimant  or       shall  have  first  accrued  to  some  person  through  whom  he  claims ; 

tone  person  ^i*         •      •   i       i    i,  i  i  ■  ■ 

whose  estate      or  if  sucn  right  shall  not  have  accrued  to  any  pierson  through 
e  ciaima.         ^i^hom  he  claims^  then  within  twenty  years  next  after  the  time  at 
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which  the  right  to  make  such  entry  or  distress  or  to  bring  sach  umitatiqn  op 
action  shall  hate  first  accrued  to  the  person  making  or  bringing  ^^^^^^  ^^' 
the  same. 

III.    That  in  the  construction  of  this  act,  the  right  to  make  when  the 

right  tball  be 

an  entry  or  distress  or  bring  an  action  to  recover  any  Land  or  deemed  to  ac- 
rent  shall  be  deemed  to  have  first  accrued  at  such  time  as  here-  ^e  of  an  es- 
inafter  is  mentioned  ;  (that  is  to  say,)  when  the  person  claiming  ^t^.^Q  P<»- 
such  land  or  rent,  or  some  person  through  whom  heclaims,  shall,  posseuioh. 
in  respect  of  the  estate  or  iuAerest  claimed,  have  been  in  posses- 
sion or  in  receipt  of  the  profits  of  such  land,  and  shall  while  en- 
titled thereto  have  been  dispossessed,  or  have  discontinued  such 
possession  or  leceipt,  then  such  right  sLall  be  deemed  to  have 
first  accrued  at  the  time  of  such  dispossession  or  discontinuance 
of  possession,  or  at  the  last  time  at  which  any  such  profits  or 
rent  were  or  was  so  received ;  and  when  the  person  claiming  On  abatement 
such  land  or  rent  shall  claim  the  estate  or  interest  of  some  de~ 
ceased  person  who  shall  have  continued  in  such  possession  or  re- 
ceipt  in  respect  of  the  same  estate  or  interest  until  the  time  of 
his  death,  and  shall  have  been  the  last  person  entitled  to  such 
estate  or  interest,  who  shall  have  been  in  such  possession  or  re- 
ceipt, then  such  right  shall  be  deemed  to  have  first  accrued  at 
the  time  of  such  death ;  and  when  the  person  claiming  such  land  On  alienation. 
or  rent  shall  claim  in  respect  of  an  estate  or  interest  in  posses- 
sion granted,  aj^ointed,  or  otherwise  assured  by  any  instrument 
(other  than  a  will)  to  him,  or  some  person  through  whom  he 
claims,  by  a  person  being  in  respect  of  the  same  estate  or  inter- 
est in  the  possession  or  receipt  of  the  profits  of  the  land,  or  in 
the  receipt  of  the  rent,  and  no  ^person  entitled  under  such  in- 
strument shall  have  been  in  such  possession  or  receipt,  then  such 
right  shall.be  deemed  to  have  first  accrued  at  the  time  atlvhich 
the  person  claiming  as  afpresaid,  or  the  person  through  whom  he 
claims,  became  entitled  to  such  possession  or  receipt  by  virtue  of 
such  instrument;  and  when  the  estate  or  interest  claimed  shall  in  case  of fa- 

,  .  tuft  estates. 

have  been  an  estate  or  interest  in.reversipn  orremamder,  or  other 
future  estate  or  interest,  and  no  person  shall  have  obtained  the 
possession  or  receipt  of  the  profits  of  such  land  or  the  receipt  of 
such  Tent  in  respect  of  such  estate  or  interest,  then  such  right 
shall  be  deemed  to  h^aye  first  accrued  at  the  time  at  which  such  "^ 

b2 
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LIMITATION  OP  cfttate  or  interest  became  an  estate  or  interest  in  possession ;  and 
when  the  person  claiming  such  land  or  rent,  or  the  person  throagb 


ACTIONS  ACT. 


Wbere  advaii« 
tafre  of  forfei- 
ture  »  not 
takeo  by  re- 
ntal Dder-man, 
be  iball  have 
a  new  right 
when  hit  es- 
tate comes  into 
pcsscssioo. 


In  case  of  for-  whom  he  claims  shall  have  become  entitled  by  reason  of  any  for- 
breach  of  con-  ^^i^"**^  ^^  breach  of  condition,  then  such  right  shall  be  doMDed 
dition.  iQ  huve  first  accrued  when  such  forfeiture  was  incurred  or  such 

condition  was  broken. 

IV.  That  when  any  right  to  make  an  entry  or  distress,  or  to 
bring  an  action  to  recover  any  land  or  rent  by  reason  of  any  for- 
feiture or  breach  of  condition  shall  have  first  accrued  in  respect 
of  any  estate  or  interest  in  reversion  or  remaind^,  and  the 
land  or  rent  shall  not  have  recovered  by  virtue  of  such  right,  the 
right  to  make  an  entry  or  distress  or  bring  an  action  to  recover 
such  land  or  rent  shall  be  deemed  to  have  first  accrued  in  ie» 
spect  of  such  estate  or  interest  at  the  time  when  the  same  sbaH 
have  become  an  estate  or  interest  in  possession,  as  if  no  sodi 
forfeiture  or  breach  of  condition  had  happened. 

V.  That  a  right  to  make  an  entry  or  distress  or  to  bring  an 
action  to  recover  any  land  or  rent  shall  be  deemed  to  have  first 
accrued,  in  respect  of  an  estate  or  interest  in  reversion,  at  the 
time  at  which  the  same  shall  have  become  an  estate  or  interest 
in  possession  by  the  determination  of  any  estate  or  estates  in 
respect  of  which  such  land  shall  have  been  held,  or  the  profits 
thereof  or  such  rent  shall  have  been  received,  notwithstanding 
the  person  claiming  such  land,  or  some  person  through  whom  he 
claims,  shall,  at  any  time  previously  to  the  creation  of  the  estate 
or  estates  which  shall  have  determined,  have  been  in  possession 
or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent 


ReTersioner 
to  have  a  new 
right. 


An  adminis- 
trator to  claim 
as  if  he  ob- 
tained the  es- 
tate without 
interval  after 
death  of  de- 
ceased. 


VL  That  for  the  purposes  of  this  act  an 
claiming  the  estate  or  interest  of  the  deceased  person  of  whose 
chattels  he  shall  be  appointed  administrator  shall  be  deemed 
to  claim  as  if  there  had  been  no  interval  of  time  between  the 
death  of  such  deceased  person  and  the  grant  of  the  letters  of 
administration. 


In  the  case  of       VII.  That  when  any  person  shall  be  in  possession  or  in  ra- 
will,  the  right   coipt  of  the  profits  of  any  land,  or  in  receipt  of  any   rent^ 
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as   tenant  at  will,  the  right  of  the    person   entitled    subject  limitation  of 

thereto,  or  of  the  person  through  whom  he  claims,  to  make  ^ 

an  entry  or  distress  or  bring  an  action  to  recover  such  land   or  shall  be  deem- 
rent  shall  be  deemed  to  have  first  accrued  either  at  the  de-  crued  at  tbe  * 
termination  of  such  tenancy,  or  at  the  expiration  of  one  year  ^^^^^^^^ 
next  after  the  commencement  of  such  tenancy,  at  which  time 
such  tenancy  shall  be  deemed  to  have  determined  :   Provided 
always,  that  no  mortgagor  or  cestuique  trust  shall  be  deemed 
to  be  a  tenant  at  will,  within  the,  meaning  of  this  clause,  to  his 
mortgagee  or  trustee. 

VIII.  That  when  any  person  shall  be  in  possession  or  in  receipt  ^*^  person,  af- 
of  the  profits  of  any  land,  or  m  receipt  of  any  rent,  as  tenant  from  ft-om  yeir  to 
year  to  year  or  other  period,  without  any  lease  in  writing,  the  ^'i^ghUmt 
right  of  the  person  entitled  subject  thereto,  or  of  the  person  ^^^^  ^^^  ^"^ 

.«,,-.  .  ,.  of  the  first 

through  whom  he  claims,  to  make  an  entry  or  distress  or  to  bring  year,  or  last 
an  action  to  recover  such  land  or  rent  shall  be  deemed  to  have  rent?^°^  ^^ 
first  accrued  at  the  determination  of  the  first  of  such  years  or 
other  periods,  or  at  the  last  time  when  any  rent  payable  in  re- 
spect of  such  tenancy  shall  have  been  received  (which  shall  last 
happen.) 

IX.  That  when  any  person  shall  be  in  possession  or  in  receipt  Where  rent 
of  the  profits  of  any  land  or  in  receipt  of  any  rent,  by  virtue  of  ^"^""eser^ed 
a  lease  in  writing,  by  which  a  rent  amounting  to  the  yearly  sum  ^y  a  lease  in 
of  twenty  shillings  or  upwards  shall  be  reserved,  and  the  rent  have  been 
reserved  by  such  lease  shall  have  been  received  by  some  person  ^h^a,  no 
wrongfully  claiming  to  be  entitled  to  such  land  or  rent  in  rever-  "Jue*on  the 
sion  immediately  expectant  on  the  determination  of  such  lease,  determination 
and  no  payment  in  respect  of  the  rent  reserved  by  such  lease 

shall  afterwards  have  been  made  to  the  person  rightfully  entitled 
thereto,  the  right  of  the  person  entitled  to  such  land  or  rent, 
subject  to  such  lease,  or  of  the  person  through  whom  he  claims, 
to  make  an  entry  or  distress  or  to  bring  an  action  after  the  de- 
termination of  such  lease  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  the  rent  reserved  by  such  lease  was  first  so 
received  by  the  person  wrongfully  claiming  as  aforesaid ;  and 
no  such  right  shall  be  deemed  to  have  first  accrued  upon  the 
determination  of  such  lease  to  the  person  rightfully  entitled. 
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LIMITATION  OF  X.  That  DO  persoD  shall  be  deemed  to  bave  been  in  poaseaBum 
ACTIONS  ACT,    ^j.  ^^y  j^^j  within  the  meaning  of  this  act  merely  by  reaaon  of 

nouo  be°^    having  made  an  entry  thereon. 

deemed  pos- 

nTh  °ht  to  be  ^^'  '^^^^  "^  continual  or  other  claim  upon  or  near  any  land 
preserved  by     shall  preserve  any  right  of  making  an  entry  or  distress,  or  of 

GontiDual  ,      .  . 

claim.  bringing  an  action. 

Possession  of  XI L  That  when  any  one  or  more  of  several  persons  entitled  to 
ner,  ftcTiT^to  ^^Y  ^^^^  ^^  ^^^  ^^  Coparceners^  joint  tenants,  or  tenants  in  com- 
be the  posses-  jxxqx^^  shall  have  been  in  possession  or  receipt  of  the  entirety,  or 
others.  more  than  his  or  their  undivided  share  or  shares  of  snch  land, 

or  of  the  profits  thereof,  or  of  such  rent,  for  his  or  their  own  be- 
nefit, or  for  the  benefit  of  any  person  or  persons  other  llian  tbe 
person  or  persons  entitled  to  the  other  share  or  shares  of  the 
same  land  or  rent,  such  possession  or  receipt,  shall  not  be  deemed 
to  have  been  the  possession  or  receipt  of  or  by  such  last-men* 
tioned  person  or  persons,  or  any  of  them. 

Possession  of  a  XIII.  That  when  a  younger  brother  or  other  relation  of  the 
ther"St  to'be  P^^son  entitled  as  heir  to  the  possession  or  receipt  of  the  profits 
the  possession    of  any  land,  or  to  the  receipt  of  any  rent,  shall  enter  into  the 

of  the  heir.  "^  ,  .        i^         T 

possession  or  receipt  thereof,  such  possession  or  receipt  shall  not 
be  deemed  to  be  the  possession  or  receipt  of  or  by  the  person  en- 
titled as  heir. 

Acknowiedg-        XIV.  That  when  any  acknowledgment  of  the  title  of  the  per- 
wrillng  given    ^^^  entitled  to  any  land  or  rent  shall  have  been  given  to  him  or 
**^tm  d^"°"    ^'®  agent  in  writing  signed  by  the  person  in  possession  or  in  re- 
his  agent,  to     ceipt  of  the  profits  of  such  land,  or  in  receipt  of  snch  rent,  then 
to  possesion     such  possession  or  receipt  of  or  by  the  person  by  whom  sudi 
rent***^**^^      acknowledgment  shall  have  been  given  shall  be  deemed,  accord- 
ing to  the  meaning  of  this  act,  to  have  been  the  possession  or 
receipt  of  or  by  the  person  to  whom  or  to  whose  agent  such  ac- 
knowledgment shall  have  been  given  at  the  time  of  giving  the 
same,  and  the  right  of  such  last-mentioned  person,  or  any  per- 
son claiming  through  him,  to  make  an  entry  or  distress  or  Ixing 
an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  and  not  before  the  time  at  which  such  ae- 
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knowledgment,  or  the  last  of  sucif  acknowledgqfieats  if  more  umttation  op 

.V  .V  ACnOIUS  ACT. 

than  one,  was  given.  i_ 

XV-  That  when  no  auch  acknowledgment  a^  aforesaid  shall  wh«fe  powei- 
have  been  given  before  the  passing  of  this  act,  and  the  possession  Terse  at  the 
orrecpipt  of  the  profits  of  the  land,  or  thp  receipt  of  the  rent,  ing^thea!^" 
shall  not  at  the  time  pf  the  passing  of  this  act  have  been  adverse  ***!  v^^*^^* 
to  the  right  or  tide  qf  the  person  claitning  to  be  entitled  thereto,  «Qtii  the  end 
t^en  such  person,  pr  the  person  claiming  through  hirn,  may,  not-  aftemiTds." 
withstanding  the  period  of  twenty  years  hereinbefore  limited 
shall  have  e^pi^ed,  make  an  entry  or  <}|stress  or  briqg  ai^  action 
to  recover  such  land  o^  interest  at  any  time  within  five  years 
next  after  the  passing  of  ^hi^  act 

XVI.  That  if  at  the  time  at  which  the  right  of  ^ny  person  Penoni  under 
to  make  an  entry  or  distress  or  bring  an  action  to  recover  any  inikncyy^lana- 
land  or  rent  shall  have  first  accrued  as  aforesaid  ^uch  person  shall  ojb^^n'JI^i^ 
have  been  under  any  of  the  disabiiitie3  hereinafter  mentioned,  and  their  i^ 

presentfetivci, 

(that  is  to  say,)  infancy, /x)verture,  idiotcy,  lunacy,  jansoui^dness  tob^aUowed 
of  mind,  or  absence  beyon4  seas,  then  such  person,  or  the  per-  tS  tSmina!^' 
aon  claiming  through  him,  may,  notwithstanding  the  period  of  V,^*^.?.^/^^'' 
twenty  years  hereinbefore  limited  shall  have  expired,  mal^e  an  death, 
entry  or  distress  or  bring  an  action  to  recover  such  land  or  rent 
at  any  time  within  ten  years  next  after  the  time  at  ii^hich  the 
person  to  whom  such  right  shall  first  have  accrued  as  aforesaid 
shall  have  ceased  to  be  under  any  such  disability,  or  shall  have 
died  (which  shall  have  first  happened.)   And  see  3  &  4.  W.  4, 
c.  42, 8.  4. 

XVII.  That  no  entry,  distress^  or  actiw  sh^U  pe  miade  or  Bat  no  action, 
brought  by  any  persoa  who^  at  the  time  at  whicji  bis  right  to  brought  be- 
make  an  entry  or  distress  or  to  bring  an  action  to  i;ecover  any  y^°^  ^J^  ^ 
land  or  rent  shall  have  first  accrued,  shall  be  under  any  of  the  right  of  action 

accrued. 

disabilities  hereinbefore  ipd^entioned,  or  ,by  any  person  .claiming 
through  hiip,  but  within  forty  yea^rs  next  after  the  .tiiQe  at  which 
such  right  ^hall  have  first  accrued,  although  the  person  under 
disability  at  suoh  time  ,may  have  remained  under  pne  or  more  of 
such  disabilitiesduring  the  .whole  of  jsuch  forty  years,  .pr  although 
the  term  of  ten  years  firom  the  time  at  which  ^e  ^hall  have 
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LIMITATION  OF  ccased  to  be  under  any  such  disability,  or  have  died,  shall  not 
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have  expired. 

No  further  XVIII.  That  when  any  person  shall  be  under  any  of  the  dis- 

allowed for  a  abilities  hereinbefore  mentioned  at  the  time  at  which  his  right  to 
SttiSatiet?^  make  an  entry  or  distress  or  to  bring  an  action  to  recover  any 
land  or  rent  shall  have  first  accrued,  and  shall  depart  this  life 
without  having  ceased  to  be  under  any  such  disabiUty^  no  time 
to  make  an  entry  or  distress  or  to  bring  an  action  to  recover  such 
land  or  rent  beyond  the  said  period  of  twenty  years  next  afker 
the  right  of  such  person  to  make  an  entry  or  distress  or  to  bring 
an  action  to  recover  such  land  or  rent  shall  have  first  accrued,  or 
the  said  period  of  ten  years  next  after  the  time  at  which  such 
person  shall  have  died,  shall  be  allowed  by  reason  of  any  diaa^ 
bility  of  any  other  person. 

Scotland,  Ire-  XIX.  That  no  part  of  the  united  kingdom  of  Great  Britain 
a<UMent  and  Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Alder- 

be^dMmed^M-  ^^y»  ^^  Sark,  nor  any  island  adjacent  to  any  of  them  (being 
yond  aeaa.        part  of  the  dominions  of  his  Majesty),  shall  be  deemed  to  be 

beyond  seas  within  the  meaning  of  this  act     See  also  3  &  4 

W.  4,  c-  42,  s.  7. 

When  the  XX.   That  when  the  right  of  any  person  to  make  an  entry 

teteinpM^  or  distress  or  bring  an  action  to  recover  any  land  or  rent 
■ion  ia  barred,    to  which  he  may   have  been  entitled  for   an  estate   or  in- 

the  right  of  the  / 

nme  persou  tcrest  in  possession  shall  have  been  barred  by  the  determi- 
tatet  thaii  also  D^tion  of  the  period  hereinbefore  limited,  which  shall  be  ap- 
be  barred.  pUcable  in  such  case,  and  such  person  shall  at  any  time  during 
the  same  period  have  been  entitled  to  any  other  estate,  interest, 
right,  or  possibility,  in  reversion,  remainder,  or  otherwise,  in  or  to 
the  same  land  or  rent,  no  entry,  distress,  or  action  shall  be 
made  or  brought  by  such  person,  or  any  person  claiming 
through  him,  to  recover  such  land  or  rent,  in  respect  of  such 
other  estate,  interest,  right,  or  possibility,  unless  in  the  mean- 
time such  land  or  rent  shall  have  been  recovered  by  some  per- 
son entitled  to  an  estate,  interest,  or  right  which  shall  have 
been  limited  or  taken  effect  after  or  in  defeasance  of  such  estate 
or  interest  in  possession. 


—  — "1 
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XXI.  That  when  the  right  of  a  tenant  in  tail  of  any  land  or  umitatioii  op 

-.  .        1     .  A'  ^  ACTIONS  AOr. 

rent  to  make  an  entry  or  distress  or  to  bring  an  action  to  reco-  

ver  the  same  shall  have  been  barred  by  reason  of  the  same  not  Where  tenant 
having  been  made  or  brought  within  the  period  hereinbefore  barred,  re- 
limited,  which  shall  be  applicable  in  such  case,  no  such  entry,  IJhom  he°*°' 
distress,  or  action  shall  be  made  or  brouefat  by  any  person  claim-  ^^fs^^  ^▼^ 

.  ,  barred,  shall 

ing  any  estate,  interest*  or  right  which  such  tenant  in  tail  might  nutreooTer. 
lawfully  have  barred. 

XXII.  That  when  a  tenant  in  tail  of  any  land  or  rent,  enti-  Poswtsionad- 

verse  to  a 

tied  to  recover  the  same,  shall  have  died  before  the  expiration  of  tenant  in  uii 
the  period  hereinbefore  limited,  which  shall  be  applicable  in  a^lnJ^he"^ 
such  case,  for  making  an  entry  or  distress  or  bringing  an  action  remaindermen 
to  recover  such  land  or  rent,  no  person  claiming  any  estate,  in-  might  haTe 
terest,  or  right  which  such  tenant  in  tail  might  lawfully  have 
barred  shall  make  an  entry  or  distress  or  bring  an  action  to  re- 
cover such  land  or  rent  but  within  the  period  during  which, 
if  such  tenant  in  tail  had  so  long  continued  to  live,  he  might 
have  made  such  entry  or  distress  or  brought  such  action. 

XXIII.  That  when  a  tenant  in  tail  of  any  land  or  rent  shall  Where  there 

''  shall  haye 

have  made  an  assurance  thereof,  which  shall  not  operate  to  bar  been  posses- 

an  estate  or  estates  to  take  effect  after  or  in  defeasance  of  his  anunncer^^ 

estate  tail,  and  any  person  shall  by  virtue  of  such  assurance,  at  ^"^^i^ 

the  time  of  the  execution  thereof,  oi  at  any  time  afterwards,  be  shall  not  bar 

in  possession  or  receipt  of  the  profits  of  such  land,  or  in  the  re-  they  shall  be  ' 

ceipt  of  such  rent,  and  the  same  person,  or  any  other  person  ^^  of  tt^y 

whatsoever  (other  than  sontie  person  entitled  to  such  possession  or  years  after 

/.  1  •  1      1    11  I  1  /T»         A       ***e  time  when 

receipt  m  respect  of  an  estate  which  shall  have  taken  effect  after  the  assurance, 
or  in  defeasance  of  the  estate  tail,  shall  continue  or  be  in  such  cuted° would 
possession  or  receipt  for  the  period  of  twenty  years  next  after  the  J*^*  harred 
commencement  of  the  time  at  which  such  assurance,  if  it  had 
then  been  executed  by  such  tenant  in  tail  or  the  person  who 
would  have  been  entitled  to  his  estate  tail  if  such  assurance  had 
not  been  executed,  would,  without  the  consent  of  any  other  per- 
son, have  operated  to  bar  such  estate  or  estates  as  aforesaid,  then 
at  the  expiration  of  such  period  of  twenty  years  such  assurance 
shall  be  and  be  deemed  to  have  been  effectual  as  against  any 
person   claiming  any  estate,   interest,  or   right   to  take  effect 
after  or  in  defeasance  of  such  estate  tail. 
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UMITAIION  OF 
ACTIONS  ACT. 

No  suit  in 
equity  to  be 
brought  after 
the  time  vrhen 
the  plaintiff,  if 
entitled  at  law, 
might  liaye 
brought  an  ac- 
tion. 


XXIV.  That  after  the  said  SUt  of  December,  1833,  no  per- 
son claiming  any  land  or  rent  in  equity  shall  bring  any  suit  to 
recover  the  same  but  within  the  period  during  which  by  virtoe  of 
the  provisions  herein-before  contained  be  might  have  made  an 
entry  or  distress  or  brought  an  action  to  recover  the  same  re- 
spectively if  he  had  been  entitlf^d  at  law  to  such  estate,  interest, 
or  right  in  or  to  the  same  as  he  shall  claim  therein  in  equity. 


In  cases  of  ex-  XXV.  That  when  any  land  or  rent  shall  be  vested  in  a  trastee 
rilght  ebairnol  upou  any  express  trust,  the  right  of  the  cestuique  trust,  or  any 
^  deemed  to  person  claiming  through  him,  to  bring  a  suit  against  the  tmfr^ 
untiiaconrey-  tee,  or  any  person  claiming  through  him,  to  recover  such 
chaMf.  ^  ^"^    Isnd  or  rent,  shall  be  deemed  to  have  first  accrued,  according  to 

the  meaning  of  this  act,  at  and  not  before  the  time  at  wbich  such 
land  or  rent  shall  have  been  conveyed  to  a  purchaser  for  a  valu- 
able consideration^  and  shall  then  be  deemed  to  have  accrued 
pnly  as  against  such  purchaser  and  any  person  claiming  through 
him. 


In  cases  of 

fraud  no  time 
shall  run 
whilst  the 
fraud  remains 
concealed. 


Saving  the  ju- 
risdiction of 
equity  on  the 
ground  of  ac- 
quiescence or 
otherwise. 


XXVI.  That  in  every  case  of  a  concealed  fraud  the  right  of 
any  person  to  bring  a  suit  in  equity  for  the  recovery  of  any  land 
or  rent  of  which  he,  or  any  person  through  whom  he  daims, 
may  have  been  deprived  by  such  fraud,  shall  be  deemed  to  have 
first  accrued  at  and  not  before  the  time  ajt  which  such  fraud 
shall  or  with  reasonable  diligence  might  have  been  first  kiv>wn 
or  discovered  ;  provided  that  nothiJiig  in  this  clause  coatained 
shall  enable  any  owner  of  lands  or  rents  to  have  a  suit  in  equity 
for  the  recovery  of  such  lands  or  rents,  or  for  set^g  aside  any 
conveyance  of  such  lands  or  rents,  on  account  of  fraud,  agamst 
any  bon&  fide  purchaser  for  valuable  consideration  .who  has  not 
assisted  in  the  commission  of  such  fraud,  and  who  at  the  time 
thait  he  imade  the  purchase  did  not  know  and  had  no  reason  to  be* 
lieve  that  any  such  fraud  had  been  committed. 

XXVII.  Provided  always,  and  be  it  further  enacted,  that 
nothing  in  this  act  contained  shall  be  deemed  to  interfere  with 
any  rule  or  jurisdiction  of  courts  of  equity  in  refusing  relief  on 
the  ground  of  acquiescence  or  otherwise  to  any  person  whose 
right  to  bring  a  suit  may  not  be  barred  by  virtue  of  this  act 
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XXVIII.   And  be  it  farther  enacted,  that  when  a  mortgagee  imitation  o* 

.  .         «  1  «       7.  AcmoNs  Acrr. 

shall  haye  obtained  the  possefision  or  receipt  of  the  profits  of  any   

land,  or  the  receipt  of  any  rent,  comprised  in  his  mortgage,  the    Mortgagor  to 
mortgagor  or  any  person  claiming  through  him  shall  not  bring  the  end  of 
a  suit  to  redeem  the  mortgage  but  within  twenty  years  next  after  f^m  th/ume 
the  time  at  which  the  mortgaecee  obtained  such  possession  or  when  the  mort- 

®  ®  *  .         gageetook 

receipt,  unless  in  the  meantime  an  acknowledgment  of  the  title  poueMion,or 
of  the  mortgagor  or  of  his  right  of  redemption  shall  have  been  written  ao> 
given  to  the  mortgagor,  or  some  person  clailning  his  estate,  or  to  J^^**^ 
the  agent  of  such  mortgagor  or  person,  in  writing,  signed  by  the 
mortgagee  or  the  person  claiming  through  him ;  and  in  such  case 
no  such  suit  shall  be  brought  but  within  twenty  years  next  after 
the  time  at  which  such  acknowledgment,  or  the  last  of  such  ac- 
knowledgments if  more  than  one,  was  given ;  and  when  there 
shall  be  more  than  one  mortgagor,  or  more  than  one  person 
claiming  through  the  mortgagor  or  mortgagors,  such  acknow- 
ledgment, if  given  to  any  of  such  mortgagors  or  persons,  or  his 
or  their  agent,  shall  be  as  effectual  as  if  the  same  had  been  given 
to  all  such  mortgagors  or  persons;  but  where  there  shall  be 
more  than  one  mortgagee,  or  more  than  one  person  claiming  the 
estate  or  interest  of  the  mortgagee  or  mortgagees,  such  acknow- 
ledgment, signed  by  one  or  more  of  such  mortgagees  or  persons, 
shall  be  effectual  only  as  against  the  party  or  parties  signing  as 
aforesaid,  and  the  person  or  persons  claiming  any  part  of  the 
mortgage  money  or  land  or  rent  by,  from,  or  under  him  or  them, 
and  any  person  or  persons  entitled  to  any  estate  or  estates,  inte- 
rest or  interests,  to  take  effect  after  or  in  defeasance  of  his  or 
their  estate  or  estates,  interest  or  interests,  and  shaQ  not  operate 
to  give  to  the  mortgagor  or  mortgagors  a  right  to  redeem  the    - 
mortgage  as  against  the  person  or  persons  entitled  to  any  other 
undivided  or  divided  part  of  the  money  or  land  or  rent ;  and 
where  such  of  the  morl^gees  or  persons  aforesaid  as  shall  have 
given  such  acknowledgment  shall  be  entitled  to  a  divided  part  of 
the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or 
interest  therein,  and  not  to  any  ascertained  part  of  the  mort- 
gaged money,  the  mortgagor  or  mortgagors  shall  be  entitled  to 
redeem  the  same  divided  part  of  the  land  or  rent  on  payment, 
with  interest,  of  the  part  of  the  mortgage  money  which  shall  bear 
the  same  proportion  to  the  whole  of  the  mortgage  money  as  the 
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LiMiTATioii  OP  value  of  such  divided  part  of  the  land  or  rent  shall  bear  to  the 
1  value  of  the  whole  of  the  land  or  rent  comprised  in  the  mort* 

gage- 


No  lands  or 
rent!  to  be  re- 
covered by  ec- 
clesiastical 
or  eleemosy- 
nary corpora- 
tions sole  but 
within  two  In- 
cumbencies 
and  six  years, 
or  sixty  years. 


XXIX.  That  it  shall  be  lawful  for  any  archbishop,  bishop, 
dean,  prebendary,  parson,  vicar,  master  of  hospital,  or  other 
spirityal  or  eleemosynary  corporation  sole,  to  make  an  entry  or 
distress  or  to  bring  an  action  or  suit  to  recover  any  land  or  rent 
within  such  period  as  hereinafter  is  mentioned  next  after  the  time 
at  which  the  right  of  such  corporation  sole,  or  of  his  predeces- 
sor, to  make  such  entry  or  distress  or  bring  such  action  or  suit 
shall  first  have  accrued;  (that  is  to  say,)  the  period  during 
which  two  persons  in  succession  shall  have  held  the  office  or  be- 
nefice in  respect  whereof  such  land  or  rent  shall  be  claimed,  and 
six  years  after  a  third  person  shall  have  been  appointed  thereto, 
if  the  times  of  such  two  incumbencies  and  such  term  of  six  years 
taken  together  shall  amount  to  the  full  period  of  sixty  years ;  and 
if  such  times  taken  together  shall  not  amount  to  the  full  period 
of  sixty  years,  then  during  such  further  number  of  years  in  ad- 
dition to  such  six  years  as  will  with  the  time  of  the  holding  of 
such  two  persons  and  such  six  years  make  up  the  full  period  of 
sixty  years ;  and  after  the  said  31st  of  December,  1833,  no  such 
entry,  distress,  action,  or  suit  shall  be  made  or  brought  at  any 
time  beyond  the  determination  of  such  period. 


Xt^^.       XXX.  That  after  the  said  3 1st  of  December,  1 833,  no  peraon 

ed  but  within   shall  bring  any  quare  impedit  or  other  action  or  any  suit  to  en- 
three  incum-  .   ,  . 
b«nci?s  or        force  a  right  to  present  to  or  bestow  any  church,  vicarage,  or 

sixty  years.  ^^^  other  ecclesiastical  benefice,  as  the  patron  thereof,  after  the 
expiration  of  such  period  as  hereinafter  is  mentioned  ;  (that  is 
to  say,)  the  period  during  which  three  clerks  in  succession  shall 
have  held  the  same,  all  of  whom  shall  have  obtained  possession 
thereof  adversely  to  the  right  of  presentation  or  gift  of  such 
person,  or  of  some  person  through  whom  he  claims,  if  the  times 
of  such  incumbencies  taken  together  shall  amount  to  the  full  pe- 
riod of  sixty  years ;  and  if  the  times  of  such  incumbencies  shaU 
not  together  amount  to  the  full  period  of  sixty  years,  then  after 
the  expiration  of  such  further  time  as  with  the  times  of  such  in- 
cumbencies will  make  up  the  full  period  of  sixty  years. 
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XXXI.  That  when  on  the  avoidance,  after  a  clerk  shall  have  mhitation  op 

obtained  possession  of  an  ecclesiastical  benefice  adversely  to  the  1 

right  of  presentation  or  gift  of  the  patron  thereof,  a  clerk  shall  incumbendei 

be  presented  or  collated  thereto  by  his  Majesty  or  the  ordinary  be  reckoned 

by  reason  of  a  lapse,  such  last*mentioned  clerk  shall  be  deemed  ^^^  '^ J^ ^^ 

to  have  obtained  possession  adversely  to  the  right  of  presenta-  Jncun»i>«ncie» 

^  ./or  ^def  promo- 

tion or  gift  of  such  patron  as  aforesaid  ;  but  when  a  clerk  shall  tions  to 

have  been  presented  by  his  Majesty  upon  the  avoidance  of  a  be-     ^  ^^" 
nefice  in  consequence  of  the  incumbent  thereof  having  been 
made  a  bishop,  the  incumbency  of  such  clerk  shall,  for  the  pur- 
poses of  this  act,  be  deemed  a  continuation  of  the  incumbency  of 
the  clerk  so  made  bishop. 

XXXII.  That  in  the  constmetion  of  this  act  every  person  when  penon 
claiming  a  right  to  present  to  or  bestow  any  ecclesiastical  bene*  advowson*in 
fice,  as  patron  thereof,  by  virtue  of  any  estate,  interest,  or  right  remainder,  &c 
which  the  owner  of  an  estate  tail  in  the  advowson  might  have  tail,  shall  be 
barred,  shall  be  deemed  to  be  a  person  claiming  through  the  per-     " 

son  entitled  to  such  estate  tail,  and  the  right  to  bring  any  quare 
impedit,  action,  or  suit  shall  be  limited  accordingly. 

XXXIII.  That  after  the  said  Slst  day  of  December,  1833,  NoadFowson 
no  person  shall  bring  any  quare  iropedit  or  other  action  or  any  ^er  i^ym. 
suit  to  enforce  a  right  to  present   to  or  bestow  any   ecclesi- 
astical benefice,  as  the  patron  thereof,  after  the  expiration  of 

one  hundred  years  from  the  time  at  which  a  clerk  shall  have  ob- 
tained possession  of  such  benefice  adversely  to  the  right  of  pre- 
sentation or  gift  of  such  person,  or  of  some  person  through  whom 
he  claims,  or  of  some  person  entitled  to  some  preceding  estate  or 
interest,  or  undivided  share,  or  alternate  right  of  presentation  or 
gift,  held  or  derived  under  the  same  title,  unless  a  clerk  shall 
subsequently  have  obtained  possession  of  such  benefice  on  the 
presentation  or  gift  of  the  person  so  claiming,  or  of  some  person 
through  whom  he  claims,  or  of  some  other  person  entitled  in  re- 
spect of  an  estate,  share,  or  right  held  or  derived  under  the  same 
title. 

XXXIV.  That  at  the  determination  of  the  period  limited  by  At  the  end  of 
this  act  to  any  person  for  making  an  entry  or  distress,  or  bring-  iimiution,the 
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uMiTATioN  OF  Ing  any  writ  of  quare  impedit  or  other  action  or  suit,  the  right 
and  title  of  such  person  to  the  land,  rent,  or  advowson  for  the 


Tight  of  the  covery  whereof  such  entry,  distress,  action,  or  suit  respectively 
poncMiooto  might  have  been  made  or  brought  within  such  period,  shall  be 
i«  extingui.h.  extinguished. 


Receipt  of 
rent  to  be 


XXXV.  That  the  receipt  of  the  rent  payable  by  any  tenant 
deemed  receipt  from  year  to  year,  or  other  lessee,  shall,  as  against  such  lessee 

of  profits*  J  y 

or  any  person  claiming  under  him,  (but  subject  to  the  lease,)  be 
deemed  to  be  the  receipt  of  the  profits  of  the  land  for  the  purposes 
of  this  act 


Real  and  mix- 
ed actions  abo- 
lished after  the 
Slst  Decem- 
ber, 1834;  ex- 
cept for 
dower,  qnare 
impedit,  and 
ejectment. 


XXXVI.  That  no  writ  of  right  patent,  writ  of  right  quia  do- 
minus  remisit  curiam^  writ  of  right  in  capita,  writ  of  right  in 
London,  writ  of  right  close,  writ  of  right  de  ratiouabili  parte, 
writ  of  right  of  advowson,  writ  of  right  upon  disclaimer,  writ  de 
rationabilibus  divisis,  writ  of  right  of  ward,  writ  de  consnetodi- 
nibos  et  servitis,  writ  of  cessavit,  writ  of  escheat,  writ  of  quo 
jure,  writ  of  secta  ad  molendinum,  writ  de  essendo  quietum  de 
theolonio,  writ  of  ne  injuste  vexes,  writ  of  mesne,  writ  of  quod 
permittat,  writ  of  formedon  in  descender,  in  remainder,  or  in 
reverter,  writ  of  assize  of  novel  disseisin,  nuisance,  darrein  pre- 
sentment, juris  ucrum,  or  mort  d'anoestor,  writ  of  entry  sur  dis 
seisin,  in  the  quibus,  in  the  per,  in  the  per  and  cui,  or  in  the 
post,  writ  of  entry  sur  intrusion,  writ  of  entry  sur  alienation,  dom 
fuit  non  compos  mentis,  dum  fuit  infea  setatem,  dum  fuit  in  pri- 
Bona,  ad  communem  legem,  in  casu  proviso,  in  consimili  ca«i, 
cui  in  vita,  sur  cui  in  vita,  cui  ante  divortium,  or  ear  cui 
ante  divortium,  writ  of  entry  sur  abatement,  writ  of  entiy 
qnare  ejecit  infra  terminum,  or  ad  terminum  qui  prateritt,  or 
causa  matrimonii  prsriocuti,  writ  of  aiel,  besaiel,  tresaid,  co- 
sinage,  or  nuper  obiit,  writ  of  waste,  writ  of  partition,  writ  of 
disceit,  writ  of  quod  ei  deforceat,  writ  of  covenant  real,  writ 
•of  warrantia  chartse,  writ  of  curia  claudenda,  or  writ  per  quse 
servitia,  and  no  other  action  real  or  mixed  (except  a  writ  of 
right  of  dower,  or  writ  of  dower  unde  nihil  habet,  or  a  quaie 
impedit,  or  an  ejectment,)  and  no  plaint  in  the  nature  of  any 
such  writ  or  action  (except  a  plaint  for  freebench  or  dower,) 
shall  be  brought  after  the  81st  day  of  Decembei-,  1834. 


1 
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XXXVn.  That  when  on  the  said  Slst  of  December,  1834,   i^MtPAwow  o» 

1  1      It  r  •     I  /.  1         1      1      i<        ACTIONS  ACT. 

any  person  who  shall  not  have  a  right  of  entry  to  any  land  shall   

be  entitled  to  maintain  any  such  writ  or  action  as  aforesaid  in  ^^^  actions 

^  may  be 

respect  of  such  land,  such  writ  or  action  may  be  brought  at  any  broug^bt  until 
time  before  the  1st  day  of  June,  1835,  in  case  the  same  might  1835,* 
have  been  brought  if  this  act  had  not  been  made,  notwithstand- 
ing the  period  of  twenty  years  hereinbefore  limited  shall  have 
expired. 

XXXVIII.  That  when,  on  the  said  1st  day  of  June,  1836,  Saving  the 

J  '  '  rif^hts  of  per- 

any  person  whose  right  of  entry  to  any  land  shall  have  been  8€m» entitled  to 

1  1  1  .  .      !•  .•  A       real  action* 

taken  away  by  any  descent,  cast,  dtscontmuance,  or  warranty   only  on  the  ist 

might  maintain  any  such  writ  or  action  as  aforesaid  in  respect  ®^  •'""®'  *®^^" 

of  9uch  land,  such  writ  or  action  may  be  brought  after  the  said 

1st  day  of  June,  1835,  but  only  within  the  period  during  which 

by  virtue  of  the  provisions  of  this  act  an  entry  might  have  been 

made  upon  lihe  same  land  by  the  person  bringing  such  writ  or 

action  if  his  right  of  entry  had  not  been  so  taken  away. 

XXXIX.  That  no  descent,  cast,  discontinuance,  or  warranty  No  descent, 
whicb  may  happen  or  be  made  after  the  said  31st  day  of  De-  J^™ari*t 
cember,  1833,  shall  toll  or  defeat  any  right  of  entry  or  action  of  entry, 
for  the  recovery  of  land. 

XL.  And  be  it  further  enacted,  that  after  the  said  31  st  day  of  Money  charg- 

T%  1         iftftrt  •  1  -I.  1     ..   ,       ed  upon  land 

December,  1833,  no  action  or  suit  or  other  proceedmg  shall  be  and  legacies  to 
brought,  to  recover  any  sum  of  money  secured  by  any  mortgage,  tS^^aube*" 
judgment,  or  lien,  or  otherwise  charged  upon  or  payable  out  of  end  ©^twenty 
any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within  sbaii  be  no  in- 
twenty  years  next  after  a  present  right  to  receive  the  same  shall  ac^owtedg- 
have  accrued  to  some  person  capable  of  giving  a  discharge  for  or  ?**°5 '"  ^'»*- 
release  of  the  same,  unless  in  the  mean  time  some  part  of  the  mean  time, 
principal  money,  or  some  interest  thereon,  shall  have  been  paid, 
or  some  acknowledgment  of  the  right  thereto  shall  have  been 
given  in  writing  signed  by  the  person  by  whom  the  same  shall 
be  payable,  or  his  agent,  to  the  person  entitled  thereto  or  his 
agent;  and  in  such  case  no  such  action  or  suit  or  proceeding 
shall  be  brought  but  within  twenty  years  after  such  payment  or 
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4J1I1TAT10N  OP  acknowledgment,  or  the  last  of  such  payments  or  acknowledge 

ACTIONS  ACT.  *      '^  a1_ 

ments  if  more  than  one  was  given. 

No  arrears  of         XLI.  That  after  the  said  Slst  day  of  December,  1833^  do 

dower  to  be  j»         % 

recovered  for    arrears  of  dower,  nor  any  damages  on  account  of  such  arrearsp 

shall  be  recovered  or  obtained  by  any  action  or  suit  for  a  long^ 
period  than  six  years  next  before  the  commencement  of  sack 
action  or  suit. 


more  than  six 
years. 


Noanmnof        XLII.  That  after  the  said  Slst  day  of  December  1833,  no 

rent  or  inter-  rx  i^  '   ^        ^   '  ^      r  c 

ctttobereoo-    Ai^ears  of  rent  or  of  interest  in  respect  of  any  sum  of  money 
ttauD  ri*^!  "^^  charged  upon  or  payable  out  of  any  land  or  rent,  or  in  respect  of 

any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent 
or  interest,  shall  be  recovered  by  any  distress,  action,  or  suit,  but 
within  six  years  next  after  the  same  respectively  shall  have  be- 
come due,  or  next  after  an  acknowledgment  of  the  same  in  writ- 
ing shall  have  been  given  to  the  person  entitled  thereto,  or  his 
agent,  signed  by  the  person  by  whom  the  same  was  payable,  or 
his  agent :  Provided  nevertheless,  that  where  any  prior  mortga- 
gee or  incumbrancer,  shall  have  been  in  possession  of  any  land, 
or  in  the  receipt  of  the  profits  thereof,  within  one  year  next 
before  an  action  or  suit  shall  be  brought  by  any  person  entitled 
to  a  subsequent  mortgage  or  other  incumbrance  on  the  same 
land,  the  person  entitled  to  such  subsequent  mortgage  or  in- 
cumbrance may  recover,  in  such  action  or  suit,  the  arrears  of  in- 
terest which  shall  have  become  due  during  the  whole  time  that 
such  prior  mortgagee  or  incumbrancer  was  in  such  possession  or 
receipt  as  aforesaid,  although  such  time  may  have  exceeded  the 
said  term  of  six  years. 

Acttoextend        XLIII.    That  after  the  said  31st  day  of  December,  1833, 

to  the  spiritual 

courts.  DO   person  claiming  any  tithes,  legacy,  or  other  property  for 

the  recovery  of  which  he  might  bring  an  action  or  suit  at 
law  or  in  equity,  shall  bring  a  suit  or  other  proceeding 
in  any  spiritual  court,  to  recover  the  same  but  within  the 
period  during  which  he  might  bring  such  action  or  suit  at  lawr 
or  in  equity. 

Act  not  to  XLIV.  That  this  act  shall  not  extend  to  Scotland :  and  shall 

extend  to 
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not»  SO  far  as  it  relates  to  any  right  to  permit  to  or  bestow  any  altbrations 

MADB  0T  1*11  B 

church,  vicarage,  or  other  ecclesiastical  benefice,   extend    to  rbobnt  acts. 

Ireland.  extend  to  Uer 

laud. 

P.  4  &  6. — The  direction  as  to  commencement  of  the  ab-  Sixty  yean* 
stract  with  a  deed  or  will  at  least  sixty  years  back,  is  now 
incorrect,  as  the  rule  is  altered  by  the  3  &  4  W.  4,  c.  27 ;  see 
ante,  p.  38,  and  post 

P.  25  &  26. — ^Although  Fines  and  Recoveries  are  abolished  by  Finet  and  Re- 
the  3  &  4  W.  4,  c.  74,  ante,  p.  8,   it  will  still  be  necessary  to  ^^    *** 
abstract  them,  as  the  act  has  no  retrospective  effect. 

P.  33. — ^The  rule  as  to  an  abstract  commencing  sixty  yean  sixty  years' 
back,  is  now  altered  by  the  3  &  4  W.  4,  c.  27,  unte,  p.  38,  and  post.  ^^^^^' 

P.  45. — Another  necessary  enquiry  will  now  arise,  under  the  Enquiry neoet- 
3  &  4  W.  4,  c.  105,  s.  1 1 ,  stated  ante,  p.  4,  whether  the  vendor  has  "iVw.",*^!* 
entered  into  any  covenant  or  agreement  as  to  dower,  as  under  ^^- 
this  section  such  covenant  may  still  be  enforced  ;  and  if  notice 
can  be  fixed  on  a  purchaser,  he  would  take  the  lands,  subject  at 
least  in  equity  to  the  claim. 

P.  64,  and  Chapter  IV. — The  time  for  commencing  the  ab-  Ai  to  the  com- 
stract  of  title  is  materially  varied  by  the  3  &  4  W.  4,  c.  27.  Jbttn^bTun- 

der  the  3  ft  4 

By  section  2,  stated  ante,  p.  38,  it  is  enacted  that  no  land  or  rent  ^*  ^'  ®*  ^^* 
shall  be  recovered  but  within  twenty  years  after  the  right  of 
action  accrued  to  the  claimant  or  some  person  whose  estate  he 
claims.    And  s.  3  provides  for  the  time  when  the  right  shall  be 
deemed  to  have  accrued. 

By  section  24,  ante,  p.  46,  the  same  period  is  fixed,  in  which 
equitable  claims  must  be  made. 

Under  these  sections,  it  seems  clear  that  on  the  1st  of  January 
1834,  an  abstract  showing  a  good  title  for  twenty  years  prior  to 
that  period  will  be  sufficient,  as  the  statute  may  be  pleaded  in 
bar  to  any  person  having  any  right  before  the  twenty  years,  and 
not  of  course  labouring  under  disability,  which  case  is  provided 
for  by  the  act ;  see  ante,  pp.  43, 44,  and  post. 

APPENDIX. — VOL.  III.  C 
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ALTnuTicMfB        By  the  36th  section,  ante,  p.  60,  real  actions  are  abolished 
RioBNT  Acra.    c^fter  the  31st  of  December  1834,  except  dower,  quare  impeHi, 
and  ejectment 

By  the  37th  section,  if  on  the  3lBt  of  December  1834,  any 
person  not  having  a  right  of  entry  on  lands,  shall  be  entitled  to 
maintain  any  real  action,  such  action  may  be  brought  at  any  time 
before  the  1st  of  June  1835,  in  case  the  same  might  have  been 
brought  if  this  act  had  not  been  made,  notwithstanding  the  period 
of  twenty  years  thereinbefore  limited  shall  have  expired. 

By  the  38th  section,  when  on  the  1st  of  June  1835>  any  per- 
son whose  right  of  entry  shall  have  been  taken  away  by  any 
descent  cast,  discotitinuance,  or  warranty,  might  maintain 
any  such  real  action,  such  writ  may  be  brought  after  the  1st 
of  June  1835,  but  only  during  the  period  during  which,  by  virtoe 
of  tlie  provisions  of  this  act,  an  entry  might  have  been  made. 

These  latter  sections  provide  for  the  circumstance  of  a  person 
being  deprived  of  his  action  of  ejectment,  which  can  only  be 
brought  when  a  right  of  entry  exists.  Unless  they  had  been  in- 
serted, it  is  obvious,  that  a  person  thus  situated,  would  be 
remediless.  By  s.  39,  n/t/e,  p.  51,  no  entry  is  in  future  to  be 
tolled  by  descent  cast,  discontinuanccy  or  warranty;  but  this 
cannot  apply  to  persons  whose  entry  had  been  tolled  before  the 
act  came  into  operation.  These  persons,  therefore,  under  section 
37,  may  maintain  any  real  action  as  if  the  act  had  not  passed^ 
down  to  the  Ist  of  June  1835,  and  after  that  time  they  may, 
under  s.  38,  bring  these  actions  within  the  time  permitted  them 
under  the  act.  On  the  consideration  of  all  these  dauaes,  it 
seems  more  safe  and  correct  to  require  a  sixty  years'  title  until 
the  1st  of  June  1 835,  when  a  twenty  years*  title  may  be  accepted. 

EoquiriM  to  be  Wherever  the  deeds,  wills,  or  other  instruments  commencing  tbe 
ftncVdeiiver-  abstract,  whether  of  a  twenty  years*  or  of  an  earlier  title,  refer 
?*  "J^'  !?*  to  some  other  deed,  fact,  or  document,  as  such  reference  will  be 
c.  27.  notice  to  a  purchaser  or  mortgagee  of  the  contents  of  the  docu- 

ment referred  to,  (see  Vol.  III.  p.  67,)  it  must  be  called  for  and 
produced.   The  rules,  therefore,  contained  in  Chapter  4,  apply  as 
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well  to  abstracts  delivered  under  the  3  &  4  W.  4»  c.  27»  as  to  auterations 

MADR    BY  THI 
RBOKNT  ACra. 


abstracts  delivered  under  the  former  law.  "^     *^  ™* 


P.  71. — ^Titles  under  Base  Fees.— The  following  altera-  Base  fees. 
tioDS  relating  to  base  fees  are  made  by  the  3  8c  4  W.  4,  c.  74. 

By  section  19,  it  is  enacted,  that  after  the  31st  day  of  December  Dower,  after 

tr%^X    .  •        1  •  1  -I  •  t       1      1    II   theSlstofDe- 

1833,  m  every  case  m  which  an  estate  tail  in  any  lands  shall  cember  1833, 
have  been  barred  and  converted  into  a  base  fee,  either  before  or  J^s"'«v?n^ 
on  or  after  that  day,  the  person  who,  if  such  estate  tail  had  not  ^^«  ^^i^^  ^^ 

,  •         •!     <•    1  certain  per- 

been  barred,  would  have  been  actual  tenant  in  tail  of  the  same  sods. 
lands,  shall  have  full  power  to  dispose  of  such  lands  as  against 
all  persons,  including  the  King,  his  heirs  and  successors,  whose 
estates  are  to  take  effect  after  the  determination  or  in  defeasance 
of  the  base  fee  into  which  the  estate  tail  shall  have  been  con- 
verted, so  as  to  enlarge  the  base  fee  into  a  fee  simple  absolute ; 
saving  always  the  rights  of  all  persons  in  respect  of  estates  prior 
to  the  estate  tail  which  shall  have  been  converted  into  a  base  fee, 
and  the  rights  of  all  other  persons,  except  those  against  whom 
such  disposition  is  by  this  act  authorized  to  be  made. 

And  by  section  39,  that  if  a  base  fee  in  any  lands,  and  the  Basefees,wbeD 
remainder  or  reversion  in  fee  in  the  same  lands,  shall  at  the  time  ^y^^  immediate 
of  the  passing  of  this  act,  or  at  any  time  afterwards,  be  united  in  'ev«r»»on»»  en- 
the  same  person,  and  at  any  time  after  the  passing  of  this  act  of  beini^  merg- 
there  shall  be  no  intermediate  estate  between  the  base  fee  and 
the  remainder  or  reversion,  then  and  in  such  case  the  base  fee 
shall  not  merge,  but  shall  be  ipso  facto  enlai^ed  into  as  large  an 
estate  as  the  tenant  in  tail,  with  the  consent  of  the  protector,  if 
any,  might  have  created  by  any  disposition  under  this  act  if 
such  remainder  or  reversion  had  been  vested  in  any  other  person. 
See  as  to  this  protector,  arUe,  p.  1 1 . 

And  by  section  35,  that  where  an  estate  tail  shall  have  been  con-  Where  there 

is  &  base  fee 

verted  into  a  base  fee,  in  such  case,  so  long  as  there  shall  be  a  pro-  and  a  protec- 
tcctor  of  the  settlement  by  which  the  estote  tail  was  created,  the  J^'^^jS^™*"* 
consent  of  such  protector  shall  be  requisite  toenable  the  person  who  disposition. 
would  have  been  tenant  of  the  estate  tail  if  the  same  had  not  been 
barred,  to  exercise,  as  to  the  lands  in  respect  of  which  there  shall 
be  such  protector,  the  power  of  disposition  herein-before  contained. 

c2 
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ALTDunoMi        P.  71. — ^Titles  omdbr  Tenant  in  Tail. — A  very  im. 

MADB  BT  TUB  _  %     -        %  n  .•-«  i- 

RBCDiT  Aon.    portant  alteraUoD  is  made  in  the  powers  oftenaDts  in  tail  over  their 

Teoanuiotaih  Mt&tes  by  the  abolition  of  fines  and  recoveries ;  see  3  &  4  W.  4, 

c.  74,  and  the  sections  stated  antty  p.  8.    The  following  additional 

clauses  should  here  be  noticed.     It  will  be  seen  that  almost  aD 

the  rules  stated  under  this  title  are  materially  aiFected  by  the  act. 

A  voluble  By  section  38,  it  is  enacted,  that  when  a  tenant  in  tail  of 

estate  by  ate-  ^  '  ' 

oant  in  tail,  in  lands  under  a  settlement  shall  have  already  created  or  shall  here- 
purchaier,con-  ^^^^  create  in  such  lands,  or  any  of  them,  a  voidable  estate  in 
fabMQiMn?  favour  of  a  purchaser  for  valuable  consideration,  and  ahaU  after- 
diapoaition  of  wards  under  this  act,  by  any  assurance  other  than  a  lease  not 
tail,  but  not  requiring  inrolment,  make  a  disposition  of  the  lands  in  which 
^Mer^without  ^^^^  voidable  estate  shall  be  created,  or  any  of  them^  such  dis- 
notice.  position,  whatever  its  object  may  be,  and  whatever  may  be  the 

extent  of  the  estate  intended  to  be  thereby  created,  shall,  if  made 
by  the  tenant  in  tail  with  the  consent  of  the  protector  (if  any)  of 
the  settlement,  or  by  the  tenant  in  tail  alone,  if  there  shall  be 
no  such  protector,  have  the  effect  of  confirming  such  voidaUe 
estate  in  the  lands  thereby  disposed  of  to  its  full  extent  as 
against  all  persons  except  those  whose  rights  are  saved  by  this 
act ;  but  if  at  the  time  of  making  the  disposition  there  shall  be 
a  protector  of  the  settlement,  and  such  protector  shall  not  con- 
sent to  the  disposition,  and  the  tenant  in  tail  shall  not  without 
such  consent  be  capable  under  this  act  of  confirming  the  void- 
able estate  to  its  full  extent,  then  and  in  such  case  such  disposi- 
tion shall  have  the  effect  of  confirming  such  voidable  estate  so 
far  as  such  tenant  in  tail  would  then  be  capable  under  this  act 
of  confirming  the  same  without  such  consent:  Provided  always, 
that  if  such  disposition  shall  be  made  to  a  purchaser  for  valuable 
consideration,  who  shall  not  have  express  notice  of  the  voidable 
estate,  then  and  in  such  case  the  voidable  estate  shall  not  be 
confirmed  as  against  such  purchaser  and  the  persons  claiming^ 
under  him. 

hane  in  (ail.  But  nothing  in  the  act  contained  shall  enable  any  person  to  dis- 
pose of  any  lands  entailed  in  respect  of  any  expectant  interestwbich 
he  may  have  as  issue  inheritable  to  any  estate  tail  therein,  (s.  20.) 

Satatea  for  lift      P.  74— EsTATBS  voB  LiFB.--*DowBB.— The  onlv  direct 

in  dower* 
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alteration  made  m  the  rules  as  to  this  title,  is  as  to  estates  in  alterations 

MADE  BT  THB 
RgCBHTACm. 


dower.     We  have  befcH'e  given  some  of  the  sections  of  the  3  &  4  **^'^*  ^  ^"* 


W  4,  c,  105,  ante,  pp.  4  &  34.    The  others  are  as  follows: —  ~" 

The  act  is  to  be  thus  construed  : 

I.  The  words  and  expressions  hereinafter  mentioned,  which  Meaning  of  the 
in  their  ordinary  signification  have  a  more  confined  or  a  different  ^^  '  "*    ^ 
meaning,  shall  in  this  act,  except  where  the  nature  of  the  pro- 
vision or  the  context  of  the  act  shall  exclude  such  construction, 

be  interpreted  as  follows ;  that  is  to  say,  the  word  *'  land*'  shall  Land, 
extend  to  manors,  advowsons,  messuages,  and  all  other  heredita- 
ments, whether  corporeal  or  incorporeal,  (except  such  as  are  not 
liable  to  dower,)  and  to  any  share  thereof;   and  every  word 
importing  the  singular  number  only  shall  extend  and  be  applied  Nnmber. 
to  several  persons  or  things  as  well  as  one  person  or  thing. 

II.  When  a  husband  shall  die,  beneficially  entitled  to  any  widowi  to  be 
land  for  an  interest  which  shall  not  entitle  his  widow  to  dower  dowerout of 
out  of  the  same  at  law,  and   such  interest,  whether  wholly  <^uitabieei- 
equitable,  or  partly  legal  and  partly  equitable,  shall  be  an  estate 

of  inheritance  in  possession,  or  equal  to  an  estate  of  inheritance  in 
possession,  (other  than  an  estate  in  joint  tenancy,)  then  his  widow 
shall  be  entitled  in  equity  to  dower  out  of  the  same  land. 

III.  When  a  husband  shall  have  been  entitled  to  a  right  of  SejiinibaUnot 
entry  or  action  in  any  land,  and  his  widow  would  be  entitled  to  riye*Stieto  ** 
dower  out  of  the  same  if  he  had  recovered  possession  thereof,  she  dower, 
shall  be  entitled  to  dower  out  of  the  same,  although  her  husband 

shall  not  have  recovered  possession  thereof;  Provided  that  such 
dower  be  sued  for  or  obtained  within  the  period  during  which 
such  right  of  entry  or  action  might  be  enforced. 

XIII.  No  widow  shall  hereafter  be  entitled  to  dower  ad  o$tium  Certaindowen 
eccleiU,  or  dower  ex  a,sen«i  patru.  •'«'^- 

All  future  titles  of  estates  in  dower  are  therefore  subject  to 
these  new  rules. 

P.  78. — ^The  former  rule  of  possemofratrU  is  now  abolished  ;  PoMenio  fra- 
see  3  &  4  W.  4,  c.  27,  s.  13,  ante,  p.  42.  *'"• 
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Rjunrr  acts. 

Titles  under 
remainder 
men  and  re- 
yenionera. 


P.  79.— Titles  undbb  Remainder  Men  and  Rbvbb^ 
8IONBE8. — Some  important  riiles  are  enacted  as  to  this  title  by 
the  3  &  4  W.  4,  c.  27,  ante,  p.  37. 

By  section  4,  it  is  provided,  that  when  advantage  of  a  for- 
feiture is  not  taken  by  a  remainder  man,  he  shall  have  a  new 
right  when  his  estate  comes  into  possession.  So  alao  by 
section  5,  shall  a  reversioner ;  by  section  20,  when  the  right  to  an 
estate  in  possession  is  barred,  the  right  of  the  same  persoD 
to  any  future  estates  should  also  be  barred ;  by  aectioa  21, 
where  a  tenant  in  tail  is  barred,  remainder  men  whom  he  might 
have  barred  shall  not  recover ;  by  section  22,  possession  adverK 
to  a  tenant  in  tail  shall  run  on  against  the  remainder  men  whom 
he  might  have  barred  ;  and  by  section  23,  where  there  shall  have 
been  possession  under  an  assurance  by  a  tenant  in  tail  which 
shall  not  bar  the  remainders,  they  shall  be  barred  at  the  end  of 
twenty  years  after  the  time  when  the  assurance,  if  then  execoted, 
would  have  barred  them ;  see  also  sections  7,  8,  and  9. 


TitiMof  copy-      P*  83- — Titles  of  Copyholds  and  customaby  Lands. 

boldi.  — jj^^  alterations  made  under  this  title  by  the  Fine  and  Recovery 

Act,  3  &  4  W.  4,  c.  74,  have  been  already  stated  ;  see  amie,  pi 
19.  Some  provisions  are  also  made  respecting  these  lands,  by  the 
38c4  W.  4,  c.  27,  ante;  which,  by  s.  1,  is  expressly  made  to  extend 
to  copyholds. 

Titles  under  ^-  ^^ TlTLES  DNDEbTbNANTS  IN  ANCIBNT   DeMXBNB. 

tenanti  in  an-   — Somc  important  alterations  are  made  in  the  law  with  respect  to 

Gient  demesne.  ■^  *^ 

lands  of  this  tenure. 


Former  rule. 


A  fine  or  recovery  of  lands  in  ancient  demesne,  ought  to  have 
been  levied  or  suffered  in  the  court  of  the  manor  of  which  the 
lands  are  held.  As,  however,  the  lands  were  within  the  jarisdic- 
tion  of  the  Courts  of  Westminster,  a  fine  or  recovery  in  the  Court 
of  Common  Pleas  was  not  void,  but  only  voidable.  The  oonse* 
quence  was,  that  the  lands  became  frank  fee  till  the  lord,  by 
means  of  a  writ  of  deceit,  reversed  the  fine  or  recovery ;  after 
which  reversal,  the  lands  were  restored  to  the  ancient  tenure,  and 
the  fine  or  recovery  rendered  void ;  until  the  reversal,  however, 
the  parties  were  absolutely  bound  by  the  fine  or  recovery,  and 
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there  was  no  method  of  compelling  the  lord  to  bring  his  writ  of  alterations 

HADE  BY  THS 
RECENT  ACTS. 


deceit;  and,  according  to  the  prevailing  opinion,  there  was  no  "^^^"^  *™* 


limit  to  his  right  to  bring  it ;  and  the  parties,  however  disposed, 
could  not  rectify  the  error.  The  title  was  thus  frequently  ren- 
dered unmarketable ;  and  also  if  a  fine  or  recovery  of  lands  in 
ancient  demesne  were  levied  or  suffered  in  a  superior  court,  and 
a  fine  or  recovery  was  subsequently  levied  or  suffered  in  the 
Lord's  Court,  the  latter  was  void  according  to  the  better  opinion, 
as  being  coram  nxmjudice, — First  Real  Property  Report,  p.  28. 

This  rule  is  changed  by  the  present  act,  it  being  enacted,  that  ^'"^  &d^  '«- 

,  ,  coveries  of 

no  fine  already  levied  in  a  superior  court,  of  lands  of  the  tenure  laodi  in  ancient 
of  ancient  demesne  which  hath  not  been  reversed,  and  no  fine  tbey^y  be^ 
hereafter  to  be  levied  of  lands  of  that  tenure,  shall,  upon  a  writ  of  "^?"«<*>  "<> 

■^  againit  whom 

deceit  already  brought  by  the  lord  of  the  manor  of  which  the  ▼aUd,whenie- 

ij  1^1  j'-L-i.  J-  vied  or«uffered 

lands  were  parcel,  the  proceedings  in  which  are  now  pending,  or  in  a  laperior 
upon  a  writ  of  deceit  which  at  any  time  after  the  passing  of  this  ^^^' 
act  may  be  brought  by  the  lord  of  the  said  manor,  be  reversed  as 
to  any  person  except  the  lord  of  the  said  manor ;  and  the  court 
shall  order  such  fine  to  be  vacated  only  as  to  the  lord  of  the  said 
manor ;  and  every  such  fine  which  may  be  reversed  as  to  the 
lord  of  the  said  manor  upon  such  writ  of  deceit  as  aforesaid  shall 
still  remain  as  good  and  valid  against  and  as  binding  upon  the 
conusors  thereof,  and  all  persons  claiming  under  them,  as  such 
fine  would  have  been  if  the  same  had  not  been  reversed  by  such 
writ  of  deceit  as  aforesaid ;  and  no  common  recovery  already 
suffered  in  a  superior  court,  of  lands  of  the  tenure  of  ancient 
demesne  which  hath  not  been  reversed,  and  no  common  recovery 
hereafter  to  be  suffered  of  lands  of  that  tenure,  shall,  upon  a 
writ  of  deceit  already  brought  by  the  lord  of  the  manor  of  which 
the  lands  were  parcel,  the  proceedings  in  which  are  now  pending, 
or  upon  a  writ  of  deceit  which  at  any  time  after  the  passing  of 
this  act  may  be  brought  by  the  lord  of  the  said  manor,  be  re- 
versed as  to  any  person  except  the  lord  of  the  said  manor ;  and 
the  court  shall  order  such  recovery  to  be  vacated  only  as  to  the 
lord  of  the  said  manor ;  and  every  such  recovery  which  may  be 
reversed  as  to  the  lord  of  the  said  manor  upon  such  writ  of  deceit 
as  aforesaid  shall  still  remain  as  good  and  valid  against  and  as 
binding  upon  the  vouchees  therein,  and  all  persons  claiming 


eu 
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ALTBRATioNft    uodeF  tbeiD,  as  such  recovery  would  have  been  if  the  same  had 
wufT^Acre!    i^ot  been  reversed  by  sucb  writ  of  deceit  as  aforesaid  (s.  4.) 


When  levied 
or  luffered  in 
the  manor 
court. 


That  if  at  any  time  before  or  after  the  passing  of  this  act,  a 
fine  or  common  recovery  shall  have  been  levied  or  suffered,  or 
shall  be  levied  or  suffered  in  a  superior  courts  of  lands  of  the 
tenure  of  ancient  demesne,  and  subsequently  to  the  levying  or 
suffering  thereof  a  fine  or  common  recovery  shall  have  been  or 
shall  be  levied  or  suffered  of  the  same  lands  in  the  court  of  the 
lord  of  the  manor  of  which  the  lands  had  been  previously  parcel, 
and  the  fine  or  common   recovery  levied  or  suffered  in  such 
superior  court  shall  not  have  been  reversed  previously  to  the 
levying  of  the  fine  or  the  suffering  of  the  common  recovery  in 
the  Lord's  Court,  then  and  in  every  such  case  the  fine  or  common 
recovery  levied  or  suffered  in  the  Lord's  Court,  shall,  notwith- 
standing the  alteration  or  change  of  the  tenure  by  the  fine  or 
common  recoveiy,  previously  levied  or  suffered  in  the  superior 
court,  be  as  good,  valid,  and  binding  as  the  same  would  have 
been  if  the  tenure  had  not  been  altered  or  changed ;  and  that  in 
every  other  case  where  any  fine  or  common  recovery  shall  at  an 
time  before  the  passing  of  this  act  have  been  levied  or  suflfafed 
in  a  court  whose  jurisdiction  does  not  extend  to  the  lands  of 
which  such  fine  or  recovery  shall  have  been  levied  or  suffered, 
such  fine  or  recovery  shall  not  be  invalid  in  consequence  of  its 
having  been  levied  or  suffered  in  such  court,  and  such  court 
shall  be  deemed  a  court  of  sufficient  jurisdiction  for  aU  the  pur- 
poses of  such  fine  or  recovery ;  and  in  every  other  case  where 
persons  shall   have  assumed  to  hold  courts  in  which  fines  or 
common  recoveries  have  been  levied  or  suffered,  and  such  courts 
shall  be  unlawful  or  held  without  due  authority,  the  fines  or 
common  recoveries  which  at  any  time  before  the  passing  of  this 
act  may  have  been  levied  or  suffered  in  such  unlawful  or  unau- 
thorized courts  shall  not  be  invalid  in  consequence  of  their  having 
been  levied  or  suffered  therein,  and  such  courts  shaU  be  deemed 
courts  of  sufficient  jurisdiction  for  all  the  purposes  of  such  fines 
or  recoveries,  (s.  5.) 


Where  tenure 
of  ancient  de- 
meKiie  sus- 


That  in  every  case  in  which  at  any  time,  either  before  or  after 
the  passing  of  this  act,  the  tenure  or  ancient  demesne  has  been 
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or  Bball  be  suBpended  or  destroyed  by  the  levying  of  a  fine»  or  alterations 
the  suflfering  of  a  common  recovery  of  lands  of  that  tenure  in  rbcbntactts. 
a  superior  courts  and   the  lord  of  the  manor  of  which  the  pended,  and 
lands  at  the  time  of  levying  such  fine  or  suffering  such  recovery  ^^«"  rcatored. 
were  parcel,  shall  not  reverse  the  same  before  the  Ist  day  of 
January  1834,  and  shall  not,  by  any  law  in  force  on  the  first 
day  of  this  session  of  parliament,  be  barred  of  his  right  to 
reverse  the  same,  such  lands,  provided  within  the  last  twenty 
years  immediately  preceding  the  1st  day  of  January  1834,  the 
rights   of  the   lord   of  the  manor  of  which    they  shall  have 
been   parcel  shall  in  any  manner   have   been   acknowledged 
or  recognized  as  to  the  same  lands^  shall,  from  the  said  1st  day 
of  January  1834,  again  become  parcel  of  the  said  manor,  and  be 
subject  to  the  same  heriots,  rents,  and  services  as  they  would 
have  been  subject  to  if  such  fine  or  recovery  had  not  been  levied 
or  suffered  ;  and  no  writ  of  deceit  for  the  reversal  of  any  fine  or 
common  recovery  shall  be  brought  after  the  3 Ist  day  of  Decem- 
ber 1833.   (s.  6.) 

By  the  3  8c  4  W.  4,  c.  27,  s.  36,  ante,  p.  50,  the  writ  of 
deceit  is  abolished  after  the  Ist  of  December  1834.  See  also 
the  Third  Report  of  the  Real  Property  Commissioners. 

P«  109.— Titles  undbr  Tenants  from  year  to  tear.  Titles ander 
AND  Tenants  at  Will.— The  former  rule  of  law  was,  that  a  y^to  Ji^T. 
possession  which  begun  rightfully  could  not  be  considered  as  hav-  Former  rale, 
ing  become  wrongful  by  being  merely  continued  after  the  right  of 
the  party  in  possession  had  determined ;  and  that  in  case  of  a 
lease,  adverse  possession  which  was  to  bar  the  reversioner,  did  not 
commence  until  the  expiration  of  the  term,  although  the  rent  was 
received  adversely.  This  rule  is,  however,  altered  by  the  3  &  4 
W.  4,  c.  27^  ante^  p.  37,  by  which  (s.  7)  it  is  enacted,  that  in  the 
case  of  a  tenant  at  will,  the  right  shall  be  deemed  to  have  accrued 
at  the  end  of  one  year,  and  (s.  8)  that  no  person,  after  a  tenancy 
from  year  to  year,  shall  have  any  right  but  from  the  end  of  the 
first  year  or  last  payment  of  rent ;  but  (s.  9)  that  where  rent 
amounting  to  twenty  shillings,  reserved  by  a  lease  in  writing, 
shall  have  been  wrongfully  received,  no  right  shall  accrue  on  the 
determination  of  the  lease. 
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ALTBiiATioyB        P.  111. — ^TiTLESOP  Advowsons.     Some  important  altera- 
tions  have  been  made  in  the  law  respecting  advowaons,  more  parti- 
cularly with  reference  to  the  title  that  must  be  produced  to  tbem. 
These  are  effected  by  the  3  &  4  W.  4,  c.  27,  ante,  pp.  48,  49, 
by  which  (s.  30)  it  is  enacted,  that  no  advowson  shall  be  recover- 
ed, but  within  three  incumbencies,  or  sixty  years;  that  (a.  31,)  in- 
cumbencies after  lapse  shall  be  reckoned  within  the  period,  hot 
not  incumbencies  after  promotion  to  bishopricks;  that  (a  33) 
no  advowson  shall  be  recovered  after  one  hundred  years ;  and 
6.  32  provides  when  a   person  claiming  an  advowson  in  ie> 
mainder,  tec.  after  an  estate  tail  shall  be  barred*    These  sectioiis 
will  therefore  make  an  entire  change  with  respect  to  titles  of 
advowsons. 

Titifioftithei.  p.  112.— Titles  of  Tithes. — Some  very  important  alteia- 
tions  have  been  made  by  several  recent  statutes  with  respect  to 
titles  of  tithes.  Before  these  acts,  tithes  were  a  species  of  pro- 
perty to  which  the  statutes  of  limitation  did  not  apply.  The 
firat  act  passed  to  remedy  this  defect  in  the  then  existing  lav 
is  the  2  8c  3  W.  4,  c.  100,  and  relates  to  claims  of  modus  deci- 
ffuuidi,  composition,  and  entire  exemption  from  tithes.  Before  the 
passing  of  this  act  a  modusy  to  be  valid,  must  be  deemed  to  have 
subsisted  from  the  reign  of  Richard  the  First,  (a)  and  if  it  could 
be  proved  to  have  commenced  after  that  period,  it  would  fail;  and 
it  was  well  settled,  that  non-payment  of  tithes  for  any  period, 
however  long,  was  no  ground  of  exemption,  as  ecclesiastical  bo- 
dies were  not  barred  by  the  statutes  of  limitation,  (ft)  By  the 
above  statute,  however,  it  is  enacted,  that  all  prescriptions  and 
claims  of  any  modus  or  of  any  exemption  or  discharge  of  tithes 
by  composition  real  or  otherwise,  shall  be  sustained  and  be  beU 
valid  upon  evidence  showing,  in  cases  of  modus^  the  payment 
of  such  modus,  9Lnd  in  cases  of  exemption,  the  enjoyment  of  the 
lands  without  the  payment  of  tithes  for  the  full  period  of  tkiriy 
years  next  before  the  time  of  such  demand,  except  in  the  parti- 


(a)  Co.  Litt.  114a,  115  a;  2  Ves.  sen.  611.     Kensington  «. 
Pugh,  1  Yo.  125. 
(ft)  Allott  V.  Wilkinson,  2  Gwill.  1585. 
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colar  caaes  mentioned  in  the  act ;  and  by  8.  2,  it  is  enacted,  altbratioii8 
that  erery  composition  of  tithes  made  or  confirmed  by  the  rbcbntacis. 
decree  of  any  court  of  equity  in  England,  in  a  suit  to  which  the  "^ 
ordinary  patron  and  incumbent  are  parties  shall  be  valid,  and 
that  no  modus  or  exemption  shall  be  within  the  act,  unless  it 
shall  be  proved  to  have  existed  within  one  year  next  before 
the  passing  of  the  act  By  s.  4,  it  is  provided,  that  the  act 
shall  not  extend  to  any  case  when  the  tithes  of  any  lands  shaH 
be  demised  for  any  term  of  life  or  number  of  years,  or  where  any 
composition  shall  have  been  made,  and  such  demise  or  composi* 
lion  shall  be  subsisting  at  the  time  of  passing  the  act,  and  when 
any  action  shall  be  instituted  for  the  recovery  of  the  tithes  in  kind 
within  three  years  next  after  the  expiration  of  such  demise  or 
composition ;  and  by  s.  8,  no  presumption  shall  be  made  in  sup- 
port of  any  claim  for  any  less  period  than  that  mentioned  in  the 
act  Another  act  bearing  on  this  subject  is  the  2  &  3  W.  4,  c 
80,  which  enables  any  ecclesiastical  or  collegiate  corporation  to 
enter  into  any  agreement  of  reference  or  deed  of  submission, 
with  the  lessee  or  tenants,  or  with  the  owners  of  the  adjoining 
lands,  to  refer  any  unknown  or  disputed  boundaries  or  quantities 
of  land,  to  a  referee,  who  may  make  surveys,  &c.  and  an  award 
which,  when  approved  of  by  the  parties,  shall  be  final.  As  to 
tithes  in  Ireland,  see  2  &  3  W  4,  c.  119;  and  3  &4  W.  4,  c.  100. 

The  3  &  4  W.  4,  c.  27,  ante,  p.  37,  is  made  expressly  to 
extend  to  tithes,  other  than  tithes  belonging  to  a  spiritual  or 
eleemosynary  corporation,  sole,  (s.  1,)  so  that  lay  impropriators 
will  be  barred  by  the  provisions  of  the  act;  and  see  s.  29, 
ante,  p.  48. 

P.  114 — 119. — ^Titles    op    Rights    op    Common    and  Titiei  of  rights 
RiGBTS  OP  Wat,  and  op  Franchises. — Some  important  al-  and  righta" 
terations  are  made  as  to  these  by  the2  &  3  W.  4,  c.  71.    The  ^^^^ 
former  statutes  of  limitation  did  not  apply  to  easements,  so  that, 
stricdy,  the  right  to  them  could  only  be  established  by  legal 
proof  of  an  adverse  enjoyment  for  more  than  600  years ;    but 
the  doctrines  of  presumption  were  called  in  by  the  courts  to  re- 
lieve  a  rule  so  inconvenient,  and  a  grant  was  presumed  ;  as  to 
which,  see  Vol.  III.  of  this  work,  423^  et  seqq. 
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However,  in  fature,  these  rules  of  presumpttOD  need  not  be 
resorted  to,  it  being  enaoted^  by  the  above  statute,  that  after  iUriy 
years  of  enjoyment^  claims  of  common  and  other  profits  a  premdn 
shall  not  be  defeated  by  showing  that  they  were  first  enjoyed  it 
any  period  prior  to  thirty  years,  but  such  claims  may  be  defeated  io 
any  other  way  by  which  the  same  are  now  liable  to  be  defeated; 
and  when  soch  rights  shall  have  been  enjoyed  for  sixty  yean,  the 
right  thereto  shall  be  deemed  absolute  and  indefeasible,  unlea 
it  shall  appear  that  the  same  was  enjoyed  by  some  agreement 
expressly  made  for  that  purpose*  And  by  s.  2,  no  claim  of  right 
of  way  uninterruptedly  enjoyed  for  twenty  years  shall  be  de- 
feated by  showing  that  such  way  was  first  enjoyed  at  any  tine 
prior  to  such  period  of  twenty  years,  but  it  may  be  defeated  io 
any  other  way ;  and  when  such  way  shall  have  been  enjoyed  far 
the  full  period  of  forty  years  the  right  shall  be  deemed  abaolBte» 
unless  it  shall  appear  that  there  was  some  agreement  expressly 
made  for  the  purpose.  By  s.  3.  the  use  of  light  for  twenty 
years  without  interruption  shall  be  deemed  absolute ;  any  local 
custom  to  the  contrary  notwithstanding,  except  there  be  an  agree- 
ment in  writing  to  the  contrary  between  the  parties. 


The  3  &  4  W.  4,  c.  27,  ante.  p.  37,  is  not  to  extend  to  incor- 
poreal hereditaments,  (see  sec.  1,)  except  those  expresaly  men- 
tioned in  the  act 


Titles  of  an- 
nuities and 
rent  charges. 


P.  121. — Titles  of  Annuities  and  Rent  Chabgbs. 
— ^Until  the  3  &  4  W.  4»  c.  27,  atUe.  p.  37,  there  was  no  limitar 
tion  either  as  to  title  or  actions,  with  respect  to  rents  reserred  by 
deed ;  actions  for  rents  not  reserved  by  deed  were  limited  to  fifty 
yearS)  by  the  32  Hen.  8,  c.  2.  The  above  recent  statute,  however, 
expressly  extends  to  ^*  rent,''  which  word  shall  mean  all  heriots 
and  all  services  and  suits  for  which  a  distress  may  be  made, 
and  to  all  annuities  and  periodical  sums  of  money  charged 
upon  or  payable  out  of  any  land,  except  moduses  or  compoei- 
tions  belonging  to  a  spiritual  or  eleemosynary  corporation  sole, 
(s.  1.)  And  all  the  rules  enacted  by  the  act  apply  as  well  to 
rents  as  lands. 


By  8.  42  it  is  enacted,  that  no  arrears  of  rent  or  any  da- 
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mages  in  respect  of  such  arrears  of  rent»  shall  be  recovered  by  altsrations 
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any  distress,  action,  or  suit,  bat  within  $ix  years  next  after  the 

same  respectivdy  shall  have  become  due.  

By  the  3  &  4  W.  4,  c.  42,  s.  3,  it  is  enacted,  that  all  actions 
of  debt  or  covenant  for  rent  upon  an  indenture  of  demise^  8&c. 
shall  be  sued  or  brought  within  ten  years  after  the  end  of  the 
session,  or  within  twenty  years  after  the  cause  of  action.  It 
seems  clear  that  the  3  8c  4  W.  4,  c.  27,  s.  42,  refers  only  to  the 
ordinary  remedies  incident  to  the  reversioners  for  its  recovery,  such 
as  distress  and  debt  on  the  personal  contract  of  the  tenant  to 
pay  it,  but  the  3  &  4  W.  4,  c.  42,  s.  3,  relates  to  the  action  of 
debt  or  covenant  upon  an  indenture  under  seaL 

Under  both  these  acts  it  may  perhaps  be  laid  down,  that  whe- 
ther the  rent  is  reserved  by  deed  or  not,  if  twenty  years  pass  with- 
out any  claim,  the  right  will  now  be  barred.  (3  8c  4  W.  4,  c.  42, 
8.  S ;  3  &  4  W.  4,  c.  27,  s.  2).  And  it  would  seem  that  whether 
the  rent  is  reserved  by  deed  or  not,  no  more  than  six  years^ 
arrears  can  be  recovered.  (3  8c  4  W.  3,  c.  27,  s.  42.) 

P.  124.— Titles  of  Legacies ^By  the  3  8c  4  W.  4,  c.  Titles  of  lega- 

27,  B.  40,  ante,  p.  51,  legacies  shall  be  deemed  to  be  satisded  at  ^^* 
the  end  of  twenty  years,  if  there  shall  be  no  interest  paid  or 
acknowledgment  in  writing  in  the  mean  time. 

P.  144. — Titles  of  Literary  Property.-  Until  the  late  TiUctofUte. 
act  on  the  subject,  although  a  dramatic  work  coul  d  not  be 
printed  without  the  author's  leave,  (Macklin  v.  Richardson, 
Ambl.  695,)  and  if  printed  was  under  the  same  protection  against 
piracy  as  any  other  work,  yet  it  might  be  represented  on  the 
stage  without  the  consent  of  the  author ;  (Coleman  v.  Wathen^ 
5  T.  R.  245;  Murray  v.  EUiston,  5  B.  8c  A.  667, 1  D.  8c  R.  299.) 
By  the  3  8c  4  W.  4,  c.  15,  this  defect  in  the  law  is  remedied, 
and  it  is  enacted,  that  the  author  of  any  dramatic  piece  shall 
have  as  his  property  the  sole  liberty  of  representing  it  or  cans* 
ing  it  to  be  represented  at  any  place  of  dramatic  entertain- 
ment. 

P.  150 — 155.— Titles  under  joint-tenants  CoPARCE-   Tltleinnder 

joint-tenanti, 
ac 
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TTBRs  AND  TENANTS  IN  COMMON.— The  old  tules  as  to  the 
seisiD  of  one  tenRnt  in  cominon,  &c.  being  the  seisin  of  rII,  are 
stated  in  Vol.  III.  p.  164 ;  and  see  Doe  d.  Thorpe  v.  Philips^ 
3  B.  &  Ad.  753.  By  the  3  &  4  W.  4.  c.  27,  s.  12,  ante,  p.  42, 
this  rule  is  altered,  and  it  is  enacted,  that  the  possession  of 
one  coparcener,  joint-tenant,  or  tenant  in  common,  shall  not  be 
the  possession  of  the  others. 


Titlef  uDder 

adminifttra- 

tort. 


P.  170.— Titles  under  Administrators. — The  former 
rule  was,  that  an  administrator  derived  his  authority  from  the 
•letter  of  administration,  and  not  from  the  will.  See  Vol.  III.  p. 
173.  By  the  3  &  4  W.  4,  s.  27,  c.  6,  ante,  p.  40,  this  rule  is  al- 
tered, and  it  is  enacted,  that  an  administratorshall  claim  as  if  he 
obtained  the  estate  without  interval  after  the  death  of  the  de- 
ceased. 


Titles  uoder 
btnkruptcy. 


P.  178.-- Titles  under  Bankruptcy* — By  the  6  G.  4, 
c.  16,  s.  66,  the  commissioners  may  by  deed  indented  and  en- 
rolled, make  sale  of  any  lands  or  tenements  whereof  a  bank- 
rupt is  seised  of  any  estate  tail,  in  possession,  reversion,  or  re- 
mainder, and  such  deed  will  be  as  eiFectual  as  a  fine  or  recovery. 
(See  Vol.  III.  p.  178.)  By  the  1  &  2  W.  4,  c.  66,  s.  27,  it  is  enact, 
ed,  that  in  cases  where  a  conveyance  of  the  pcoperty  of  a  bankmpi 
is  required  to  be  enrolled,  the  certificate  of  the  appointment  of  the 
assignee  shall  be  registered.  By  the  3  b  4  W.  4,  c.  74,  fines  and 
recoyeries  are  abolished,  (s.  2,)  and  various  provisions  are  made 
as  to  bankrupt  tenants  in  tail,  which  should  here  be  mentioned. 

By  section  66,  the  6  G.  4,  c.  16,  s.  66,  is  repealed  so  far  aa  re- 
lates to  estates  tail,  but  not  to  extend  to  lands  of  a  bankrupt 
under  a  commission  or  fiat  issued  on  or  before  the  3 1st  day  of 
December  1833,  nor  to  revive  former  acts. 

By  section  66,  the  commissioner,  in  the  case  of  an  actual 
tenant  in  tail  becoming  bankrupt  after  the  31  st  of  December  1833, 
may  by  deed  dispose  of  the  lands  of  the  bankrupt  to  a  purchaser* 

By  section  67,  the  commissioner,  in  case  of  a  tenant  in  tail 
entitled  to  a  base  ibe  becoming  bankrupt,  and  of  there  being  no 


I 
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protector^  may  by  deed  dispose  of  the  lands  of  the  bankrupt  to  AM'BiuTioHft 
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a  purchaser,  rbobtt  acts. 

Section  68  regulates  the  consent  of  the  protector  in  case  of 
bankruptcy. 

Section  69  provides  for  the  enrolment  in  Chancery  of  the 
deed  of  disposition  of  freehold  lands,  and  the  entry  on  the  court 
ndls  of  the  deed  of  disposition  of  copyhold  lands ;  and  of  the  deed 
of  consent 

Section  60  provides  for  the  doubt  mentioned  in  Vol.  III.  p.  170,  enitl^^ot 
and  enacts,  that  if  any  commissioner  acting:  in  the  execution  of  of  bate  fee* 

.  created  by  the 

any  such  fiat  as  aforesaid  shall  under  this  act  dispose  of  any  lands  dispontion  of 
of  any  tenure  of  which  the  bankrupt  shall  be  actual  tenant  in  tail,  gion^.'""''*' 
and  in  consequence  of  there  being  a  protector  of  the  settlement 
by  which  the  estate  of  such  actual  tenant  in  tail  was  created, 
and  of  his  not  giving  his  consent,  only  a  base  fee  shall  by  such 
disposition  be  created  in  such  lands»  and  if  at  any  time  after- 
wards  during  the  continuance  of  the  base  fee  there  shall  cease 
to  be  a  protector  of  such  settlement,  then  and  in  such  case,  and 
immediately  thereupon,  such  base  fee  shall  be  enlarged  into  the 
same  estate  into  which  the  same  could  have  been  enlarged  under 
this  act  if  at  the  time  of  the  disposition  by  such  commissioner 
as  aforesaid  there  had  been  no  such  protector. 

By  section  61,  it  is  provided,  that  if  a  tenant  in  tail  entitled  S^^?°*°* 
to  a  base  fee  in  lands  of  any  tenure  shall  be  adjudged  a  bank-  lubsequentto 
mpt  at  the  time   when  there  shall  be  a  protector  of  the  set-  oooveytnoe  of 
tlement  by  which  the  estate  tail  converted  into  the  base  fee  was  IhebanknT^t" 
created,  and  if  such  lands  shall  be  sold  or  conveyed  under  the  ^^• 
said  acts  of  the  sixth  year  of  King  George  the  Fourth,  and  the 
first  and  second  years  of  King  William  the  Fourth,  or  either  of 
them,  or  any  other  acts  hereafter  to  be  passed  concerning  bank- 
rupts, and  if  at  any  time  afterwards  during  the  continuance  of 
the  base  fee  in  such  lands  there  shall  cease  to  be  a  protector  of 
such  settlement,  then  and  in  such  case,  and  immediately  there- 
upon, the  base  fee  in  such  lands  shall  be  enlarged  into  the  same 
estate  into  which  the  same  could  have  been  enlarged  under  this 
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had  been  no  such  protector,  and  the  commissioner  acting  in  the 
execution  of  the  fiat  under  which  the  tenant  in  tail  so  entitled 
shall  have  been  adjudged  a  bankrupt  had  disposed  of  such  lands 
under  this  act. 

By  section  62  it  is  provided^  that  a  voidable  estate  created 
in  favour  of  a  purchaser  by  an  actual  tenant  in  tail  beeoiung 
bankrupt,  or  by  a  tenant  in  tail  entitled  to  a  base  fee  becoming 
bankrupt,  shall  be  confirmed  by  the  disposition  of  the  cooimis- 
sioner,  if  there  be  no  protector,  or  being  such  with  his  consent,  or 
on  there  ceasing  to  be  a  protector;  but  not  against  a  parchaser 
without  notice. 

The  acts  of  a  bankrupt  tenant  in  tail  are  void  against  any  dis- 
position under  this  act  by  the  commissioner.   (Sec  63.) 

By  section  64  it  is  enacted,  that,  subject  and  without  pie> 
judice  to  the  powers  of  disposition  given  by  this  act  to  the 
commissioner  acting  in  the  execution  of  any  such  fiat  as  afore- 
said under  which  a  person  being,  or  before  obtaining  his  certi- 
ficate becoming,  an  actual  tenant  in  tail  of  lands  of  any  tenure^ 
or  a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure^ 
shall  be  adjudged  a  bankrupt,  and  also  subject  and  without  pre- 
judice to  the  estate  in  such  lands  which  may  be  vested  in  the 
assignees  of  the  bankropCs  estate,  and  also  subject  and  without 
prejudice  to  the  rights  of  all  persons  claiming  under  the  said 
assignees  in  respect  of  such  lands  or  any  of  them,  such  actual 
tenant  in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  shall  have 
the  same  powers  of  disposition  under,  this  act  in  regard  to  such 
lands  as  he  would  have  had  if  he  had  not  become  bankrupt. 

By  section  66,  the  disposition  by  the  commissioner  of  thfi 
lands  of  a  bankrupt  tenant  in  tail  shall,  if  the  bankrupt  be  dead, 
have  in  the  cases  herein  mentioned  the  same  operati<Hi  as  if  he 
were  alive. 

By  section  66,  every  disposition  by  the  commissioner  of 
copyhold  lands  where  the  estate  shall  not  be  equitable  is  to  have 
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the  same  operation  as  a  surrender ;  and  the  person  to  whom  such  alterations 
land  shall  have  been  disposed  of  may  claim  to  be  admitted  on  recent  acts. 
paying  the  fines,  &c. 

By  section  67,  assignees  are  to  recover  rents  of  the  lands  of 
a  bankrupt,  of  which  the  commissioner  has  power  to  make  dis- 
position, and  to  enforce  covenants,  as  if  entitled  to  the  reversion. 
This  clause  is  to  apply  to  all  copyhold  lands ;  but  as  to  other  lands, 
only  to  such  as  the  commissioners  may  dispose  of  after  the 
bankrupt's  death ;  and  see  11  G.  2,  a  19. 

Sections  68  and  69  apply  to  lands  in  Ireland. 

P.  199. — ^Titles    under    descents.     Some  alterations  Titles  uoder 
have  been  made  in  the  law  of  inheritance  by  the  3  8c  4  W.  4,  c.  ^^"^^^ 
106,  which  may  here  be  stated. 

The  rules  as  to  the  construction  of  the  act  are  these : — 
I.  The  words  and  expressions  hereinafter  mentioned,  which  in  Coiiitructloii« 
their  ordinary  signification  have  a  more  confined  or  a  different 
meaning,  shall  in  this  act,  except  where  the  nature  of  tbe  pro- 
vision or  the  context  of  the  act  shall  exclude  such  construction, 
be  interpreted  as  follows ;  (that  is  to  say,)  the  word  **  Land''  l&nd. 
shall  extend  to  manors,  advowsons,  messuages,  and  all  other  he- 
reditaments, whether  corporeal  or  incorporeal,  and  whether  free- 
hold or  copyhold,  or  of  any  other  tenure,  and  whether  descendi- 
ble according  to  the  common  law,  or  according  to  the  custom  of 
gavelkind  or  borough-english,  or  any  other  custom^  and  to 
money  to  be  laid  out  in  the  purchase  of  land,  and  to  chatteb  and 
other  personal  property  transmissible  to  heirs,  and  also  to  any 
share  of  the  same  hereditaments  and  properties  or  any  of  them, 
and  to  any  estate  of  inheritance,  or  estate  for  any  life  or  lives,  or 
other  estate  transmissible  to  heirs,  and  to  any  possibility,  right,  or 
title  of  entry  or  action,  and  any  other  interest  capable  of  being  in- 
herited, and  whether  the  same  estates,  possibiUties,  rights,  titles, 
and  interests,  or  any  of  them,  shall  be  in  possession,  reversion, 
remainder,  or  contingency ;  and  the  words  "  the  Purchaser"  ^  parcha- 
shall  mean  the  person  who  last  acquired  the  land  otherwise  than 
by  descent,  or  than  by  any  escheat,  partition,  or  inclosure,  by 
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▲LTEBATipNs   (he  eflfect  of  which  the  kiid  shall  hare  become  part  of  or  dec 

MADE  BY  THE  ^ 

RECENT  ACTTs.    cendible  in  the  same  mannv  as  other  land  acqaired  by  deacoit ; 

Descent.  ^^'^  ^^  wofd  '*  Descent"  shall  mean  the  tide  to  inherit  land  bj 

reason  of  consanguinity,  as  well  where  the  heir  shall  be  an  an- 
cestor or  coUateral  relation,  as  where  he  shall  be  a  child  or  other 

Desoendante.  issue ;  and  the  expression  '^  Descendants'^  of  any  ancestor 
shall  extend  to  all  peraons  who  muat  trace  their  descent  through 

Pmon  last       such  ancestor ;  and  the  ezproBsion  '*  the  Person  kst  entitled  to 

entitled.  j^^^„  ^^^,j  extend  to  the  last  person  who  had  a  right  thereto^ 

whether  he  did  or  did  not  obtain  the  possession  or  the  receipt  of 
AsBuranoe.  the  rents  and  profits  thereof;  and  the  word  *'  Assarance'*  shall 
mean  any  deed  or  instrument  (other  than  a  will)  by  which  any 
land  shall  be  conTeyed  or  transferred  at  law  or  in  equity ;  and 
every  word  importing  the  singular  number  only  shall  extend  and 
eenderT  *^  ^  applied  to  several  perBons  or  things  as  well  as  one  peiBon  or 
thing;  and  every  word  importing  the  masculine  gender  only 
shall  extend  and  be  applied  to  a  female  as  well  as  a  male. 

Descent  shall  II  •  In  evory  case  descent  shall  be  traced  fipom  the  purchaser;  and 
trao^d'from  ^  ^®  intent  that  the  pedigree  may  never  be  carried  iurther  back 
the  purchaicr,    ^^i^  the  cirottmstances  of  the  case  and  the  nature  of  the  title 

but  the  last 

owner  shall       shall  require,  the  person  last  entitled  to  the  land  shall,  for  the 

to  be  the  pur-    purposcs  of  this  sct,  be  considered  to  have  been  the  purchaser 

^e^Dtrer^    thereof  unless  it  shall  be  proved  that  he  inherited  the  sane,  in 

•hall  be  proy-    which  case  the  person  from  whom  he  inherited  the  same  shaU  be 

considered  to  have  been  the  purchaser  unless  it  shall  be  prored 

that  he  inherited  the  same ;  and  in  like  manner  the  last  penoo 

from  whom  the  land  shall  be  proved  to  have  been  inherited  shall 

in  every  case  be  consideied  to  have  been  the  pufcbaser  unless  it 

shall  be  proved  that  he  inherited  the  same. 


By  these  two  sections  the  old  rule  that  actual  seisin 
saryin  ui  ancestor  in  order  to  transmit  lands  by  descent  is  alteied. 

Heir  entitled  Another  old  rule  was,  that  if  lands  were  devised  to  a  peraon 
shall  take  as  who  was  the  devisor's  next  heir,  the  devise  was  void  and  the 
u^tortionto^  heir  took  by  descent ;  but  it  is  now  enacted,  that  when  any  hod 
the  grantor  or  shall  have  been  devised,  by  any  testator  who  shall  die  after  the 
31st  day  of  December,  1833,  to  the  heir  or  io  the  parson  who 
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ahaJI  be  the  heir  of  such  testator,  such  heir  shall  be  considered  ▲ltbrations 
to  have  acquired  the  land  as  a  devisee,  'and  not  by  descent ;  and  rbcent  acts. 
when  any  land  shall  have  been  limited  by  any  assurance  exe- 

1     «.        1  .  ,  *%n        1  i.  irv  1        ,«rtrt  t  his  heirs  shall 

cuted  after  the  said  31st  day  of  December  1833,  to  the  person  create  an  es- 
or  to  the  heirs  of  the  person  who  shall  thereby  have  conveyed  ch^e!^  ^^^' 
the  same  land,  such  person  shall  be  considered  to  have  acquired 
the  same  as  a  purchaser  by  virtue  of  such  assurance,  and  shall 
not  be  considered  to  be  entitled  thereto  as  his  former  estate  or 
part  thereof,  (s.  3.) 

And  when  any  person  shall  have  acquired  any  land  by  pur-  Where  heirs 
chase  under  a  limitation  to  the  heirs  or  to  the  heirs  of  the  body  chaM under' 
of  any  of  his  ancestors,  contained  in  an  assurance  executed  after  ||mi^^io°«  to 

•\  '  ^  the  heirs  of 

the  said  3 1  st  day  of  December  1 833,  or  under  a  limitation  to  the  their  ances- 
heirs  or  the  heirs  of  the  body  of  any  of  his  ancestors,  or  under  shaii  descend 
any  limitation  having  the  same  effect,  contained  in  a  will  of  any  J^io^  J^^  been 
testator  who  shall  depart  this  life  after  the  said  31st  day  of  De-  the  purchaser. 
cember  1833,  then  and  in  any  of  such  cases  such  land  shall  de- 
scend, and  the  descent  thereof  shall  be  traced  as  if  the  ancestor 
named  in  such  limitation  had  been  the  purchaser  of  such  land, 
(s.  4.) 

The  long  established  rule  that  all  lineal  ancestors  are  excluded  Brothers  shall 
from  inheriting  as  such,  is  also  altered,  and  it  is  enacted,  that  no  through  their 
brother  or  sister  shall  be  considered  to  inherit  immediately  from  P^'^^"^* 
his  or  her  brother  or  sister,  but  every  descent  from  a  brother  or 
sister  shall  be  traced  through  the  parent,  (s.  5.) 

That  every  lineal  ancestor  shall  be  capable  of  being  heir  to  ^^^^  anoes- 

.  tor  may  be 

any  of  his  issue ;  and  in  every  case  where  there  shall  be  no  issue  heir  in  pre- 
of  the  purchaser,  his  nearest  lineal  ancestor  shall  be  his  heir  in  lateraTpeiwiis 
preference  to  any  person  who  would  have  been  cQtitled  to  inhe-  ^^"''Jf  j^. 
rit,  either  by.  tracing  his  descent  through  such  lineal  ancestor,  or 
in  consequence  of  there  being  no  descendant  of  such  lineal  an- 
cestor, so  that  the  father  shall  be  preferred  to  a  brother  or  sister, 
and  a  more  remote  lineal  ancestor  to  any  of  his  issue,  other  than 
a  nearer  lineal  ancestor  or  his  issue,     (s.  6.) 

But  that  none  of  the  maternal  ancestors  of  the  person  from  The  male  line 
whom  the  descent  is  to  be  traced,  nor  any  of  their  descendants,  fened^'^ 
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ALTERATIONS   sliall  be  Capable  of  inheriting  until  all  his  paternal   anceston 
RBc^'TAcn^    ^°^  ^^^^  descendants  shall  have  failed  ;  and  also  that  no  female 

paternal  ancestor  of  such  person,  nor  any  of  her  descendants, 

shall  be  capable  of  inheriting  until  aU  his  male  paternal  aooes- 
tors  and  their  descendants  shall  have  failed ;  and  that  no  female 
maternal  ancestor  of  such  person,  n<Mr  any  of  her  descendants^ 
shall  be  capable  of  inheriting  until  all  his  male  maternal  ances- 
tors and  their  descendants  shall  have  failed,  (s.  7.) 


The  mother 
of  the  more  re- 
mote male 
aDcestor  to  he 
preferred  to 
the  mother  of 
the  less  re- 
mote male 
aacestor. 


And  where  there  shall  be  a  failure  of  male  paternal  ancestors  of 
the  person  from  whom  the  descent  is  to  be  traced,  and  their 
descendants,  the  mother  of  his  more  remote  male  paternal  ances- 
tor, or  her  descendants,  shall  be  the  heir  or  heirs  of  such  per- 
son, in  preference  to  the  mother  of  a  less  remote  male  paternal 
ancestor  or  her  descendants ;  and  where  there  shall  be  a  failure 
of  male  maternal  ancestors  of  such  person,  and  their  descend- 
ants, the  mother  of  his  more  remote  male  maternal  ancestor, 
and  her  descendants,  shall  be  the  heir  or  heirs  of  such  person 
in  preference  to  the  mother  of  a  less  remote  male  maternal  ances- 
tor, and  her  descendants. 


Half  blood»  if 
on  the  part  of 
a  male  ances- 
tor to  inherit, 
after  the 
whole  blood 
of  the  same 
degree;  if  on 
the  part  of  a 
female  auces- 
tor,  after  her. 


The  half  blood  is  also  in  future  to  inherit,  it  being  enacted,  that 
any  person  related  to  the  person  from  whom  the  descent  is  to 
be  traced  by  the  half  blood  shall  be  capable  of  being  his  heir ; 
and  the  place  in  which  any  such  relation  by  the  half  blood  shall 
stand  in  the  order  of  inheritance,  so  as  to  be  entitled  to  inherit, 
shall  be  next  after  any  relation  in  the  same  degree  of  the 
whole  blood,  and  his  issue,  where  the  common  ancestor  shall  be 
a  male,  and  next  after  the  common  ancestor  where  such  common 
ancestor  shall  be  a  female,  so  that  the  brother  of  the  half  blood 
on  the  part  of  the  father  shall  inherit  next  after  the  sisters  of 
the  whole  blood  on  the  part  of  the  father  and  their  issue,  and 
the  brother  of  the  half  blood  on  the  part  of  the  mother  shall  in- 
herit next  after  the  mother,  (s.  9.) 


Alter  the  After  the  death  of  a  person  attainted,  his  descendants  are  to  in- 

deathofan  ... 

attainted  per-  herit,  it  being  enacted,  that  when  the  person  from  whom  the  des- 

cendanu  may  ^^^^  ^^  ^^Y  l<^d  is  to  be  traced  shall  have  had  any  relation  who, 

inherit.  having  been  attainted,  shall  have  died  before  such  descent  shall 
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have  taken  place,  then  soch  attainder  shall  not  prevent  any  per*    alteratioks 


MADE  BY  THB 
REGENT  ACTS. 


son  from  inheriting  such  land  who  would  have  been  capable  of 
inheriting  the  same,  by  tracing  his  descent  through  such  rela- 
tion,  if  he  had  not  been  attainted,  unless  such  land  shall  have 
escheated  in  consequence  of  such  attainder  before  the  1st  day 
of  January  1834.  (s.  10.) 

This  act  shall  not  extend  to  any  descent  which  shall  take  ^^J^^^  *«  ««- 

•'  tend  to  any 

place  on  the  death  of  any  person  who  shall  die  before  the  said  descent  before 
1st  day  of  January  1834. 

And    where    any  assurance  executed  before   the  said    1st  Limitattom 
day  of  January  1834,  or  the  will  of  any  person  who  shall  die  Jan.  1834,  to 
before  the  same  Ist  day  of  January  1834,  shall  contain  any  limi-  ^rson  then* 
tation  or  eift  to  the  heir  or  heira  of  any  person,  under  which  the  li^ioir*  >haii 

°  .  ...  take  effect  a» 

pereon  or  persons  answering  the  description  of  heir  shall  be  en*  if  the  act  had 
titled  to  an  estate  by  purchase,  then  the  person  or  persons  who  °^^     ^  ^^  ^' 
would  have  answered  such  description  of  heir  if  this  act  had  not 
been  made»  shall  become  entitled  by  virtue  of  such  limitation  or 
gift,  whether  the  person  named  as  ancestor  shall  or  shall  not 
be  living  on  or  after  the  said  1st  day  of  January  1834. 

P.  203.— -Titles  under  Decrees.^-U  should  be  here  men-  ntiet  under 
tinned,  that  by  the  3  &  4  W.  4,  c.  104,  freehold  and  copyhold  '^~''^- 
estates  are  now  assets  for  the  pajrment  of  simple  contract  debts. 

P.  217 — 224. — Titles  under  Fines  and  Recoveries. —  Titien  under 
Although  fines  and  recoveries  are  abolished  by  the  3  &  4  W.  4,  coverin.  ^ 
c.  74,  ante,  p.  8,  yet  the  rules  here  laid  down  as  to  titles  under 
these  assurances  may  still  be  found  useful,  as  they  must  neces- 
sarily apply  to  the  practice  of  conveyancing  for  at  least  twenty 
yeare  to  come.  Some  other  clauses  of  the  act  are  here  to  be 
mentioned. 

By  section   7  it  is  enacted,  that  if  it  shall   be    apparent,  y»n«  ^a"«* 

.  without 

from  the  deed  declaring  the  uses  of  any  fine  already  levied  or  amendment. 
hereafter  to  be  levied,  that  there  is  in  the  indentures,  record,  or 
any  of  the  proceedings  of  such  fine,  any  error  in  the  name  of 
the  conusor  or  conusee  of  such  fine,  or  any  misdescription  or 
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ALTiBATioMs  omission  of  lands  iniended  to  have  been  passed  by  such  fine,  then 
RK^^AGTs.  ^^^  i^  every  such  case,  the  fine,  without  any  amendment  of  the 
■ —  indentures,  record,  or  proceedings  in  which  such  error,  misde- 
scription, or  omission  shall  have  oocurred,  shall  be  as  good  and 
valid  as  the  same  would  have  been,  and  shall  be  held  to  have 
passed  all  the  lands  intended  to  have  been  passed  thereby,  in 
the  same  manner  as  it  would  have  done  if  there  had  been  no 
such  error,  misdescription,  or  omission. 

Reeoveries  By  section  8,  if  it  shall  be  apparent,  from  the  deed  making 

amendment,  the  tenant  to  the  writ  of  entry  or  other  writ  for  sufiering  a 
common  recovery  already  sufiered  or  hereafter 'to  be  suflfered, 
that  there  is  in  the  exemplification,  record,  or  any  of  the  pio- 
ceediugs  of  such  recovery,  any  error  in  the  name  of  the  tenant, 
demandant,  or  vouchee  in  such  recovery,  or  any  misdescriptioo 
or  omission  of  lands  intended  to  have  been  passed  by  such  re- 
covery, then  and  in  every  such  case  the  recovery,  without  any 
amendment  of  the  exemplification,  record,  or  proceedings  in 
which  such  error,  misdescription,  or  omission  shall  have  occurred, 
shall  be  as  good  and  vaUd  as  the  same  would  have  been,  and 
shall  be  held  to  have  passed  all  the  lands  intended  to  have  been 
passed  thereby,  io  the  same  manner  as  it  would  have  done  if  there 
had  been  no  such  error,  misdescription,  or  omission. 

Baring  joria-  But  by  section  9  it  is  provided  that  nothing  in  this  act  oon- 
notproiided  ^^^^  ^^^^  lessen  or  take  away  the  jurisdiction  of  any  court 
for.  to  amend  any  fine  or  commion  recovery,  or  any  proceeding  there- 

in, in  cases  not  provided  for  by  the  act 

Recoveries  By  secUon  10  it  is  enacted,  that  no  common  recovery  already 

w^n'^tt''  ^'iffered  or  hereafter  to  be  suffered,  shaU  be'  invalid  in  oonse- 
where  bargain  quence  of  the  neglect  to  inrol  in  due  time  a  barorain  and  sale. 

andsalearenot  ^'^ir  i^.^ 

duly  inroUed.  purportmg  to  make  the  tenant  to  the  writ  of  entry  or  other  writ 
for  suffering  such  recovery,  provided  such  recovery  would  have 
hoen  valid  if  the  bargain  and  sale  purporting  to  make  the  tenant 
to  the  writ  had  been  duly  inroUed. 

^InTOnlSl  ^^^  ^y  8«5*io»  11  no  common  recovery  already  suffered  or 
^"t  bei^^^^^'^  hereafter  to  be  suffered,  shall  be  invalid  in  consequence  of  any 
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person  in  wbom  an  estate  at  law  was  outstanding  having  omitted    ALTBRATKms 

MADK  BT  TBS 

to  make  the  tenant  to  the  writ  of  entry  or  other  writ  for  suflTering  hbcbnt  Acr»^ 
such  recoTery,  provided  the  person  who  was  the  owner  of  or  had 

per  tenanti  to 

power  to  dispose  of  an  estate  in  possession,  not  being  less  than  an  the  wriuofeo- 
estate  for  a  life  or  lives  in  the  whole  of  the  rents  and  profits  of  l^wruf J^^^ 
the  lands  in  which  such  estate  at  taw  was  oatsftanding,  or  the  ^^*'^* 
ultimate  surplus  of  such  rents  and  profits  after  payment  of  any 
charges  thereout,  and  whether  any  surplus,  after  payment  of  such 
charges,  shall  actually  remain  or  not,  shall  within  the  time  limited 
for  making  the  tenant  to  the  writ  for  suffering  such  recovery, 
have  conveyed  or  disposed  of  sach  estate  in  possession  to  the  te- 
nant of  such  writ,  and  an  estate  shall  be  deemed  to  be  an  estate 
in  possession,  notwithstanding  there  shall  be  subsisting  prior 
thereto  any  lease  for  lives  or  years,  absolute  or  determinable 
upon  which  a  rent  is  reserved,  or  any  term  of  years  upon  which 
no  rent  is  reserved. 

By  section  12  it  is  enacted,  that  where  any  fine  or  common  Certain  cases 
recovery  shall  before  the  passing  of  this  act  have  been  wholly  re-  aD^recoven?* 
versed,  such  fine  or  recovery  shall  not  be  rendered  valid  by  this  **•*"  "°V^ 

'  •'  •'  m&de  valid 

act;  and  where  any  fine  or  common  recovery  shall  before  the  under  the  act. 
passing  of  this  act  have  been  reversed  as  to  some  only  of  the 
parties  thereto,  or  as  to  some  only  of  the  lands  therein  comprised, 
such  fine  or  recovery  shall  not  be  rendered  valid  by  this  act,  so  far 
as  the  same  shall  have  been  reversed ;  and  where  any  person  who 
would  have  been  barred  by  any  fine  or  common  recovery,  if  va- 
lid, shall  before  the  passing  of  this  act  have  had  any  dealings 
with  the  lands  comprised  in  such  fine  or  recovery  on  the  faith  of 
the  same  being  invalid,  such  fine  or  recovery  shall  not  be  ren^ 
dered  valid  by  this  act ;  and  this  act  shall  not  render  valid  any 
fine  or  common  recovery  as  to  lands  of  which  any  person  shall 
at  the  time  of  the  passing  of  this  act  be  in  possession  in  respect 
of  any  estate  which  the  fine  or  common  recovery,  if  valid,  would 
have  barred,  nor  any  fine  or  common  recovery  which,  before  the 
passing  of  this  act,  any  court  of  competent  jurisdiction  shall  have 
refused  to  amend  ;  nor  shall  this  act  prejudice  or  afi*ect  any  pro- 
ceedings at  law  or  in  equity,  pending  at  the  time  of  the  passing 
of  this  act,  in  which  the  validity  of  such  fine  or  recovery  shall  be 
in  question  between  the  party  claiming  under  such  fine  or  reco- 
very and  the  party  daiming  adversely  thereto ;  and  such  fine  or 
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ALTBRATiom   recovery,  if  the  result  of  such  proceedings  shall  be  to  iavalidate 

madb  by  ths 

BEGjsNT  Acn.  the  Same,  shall  not  be  rendered  valid  by  this  act ;  and  if  such 
proceedings  shall  abate  or  become  defective  in  conseqaeoce  of 
the  death  of  the  party  claiming  under  or  adversely  to  such 
fine  or  recovery,  any  person  who  but  for  this  act  would  have  a 
right  of  action  or  suit  by  reason  of  the  invalidity  of  such  6iie 
or  recovery  shall  retain  such  right,  so  that  he  commence  proceed- 
ings within  six  calendar  months  after  the  death  of  such  party. 

At  to  the  re-  And  by  section  13  it  is  enacted,  that  after  the  31st  day 

and  recoTeries  of  December,  1833,  the  records  of  all  fines  and  common  re- 
Commo^Piieas  coveries  levied  and  sufiered  in  his  Majesty's  Court  of 
atWestmin-     Common   Pleas    at    Westminster,   and    all     the    proceedings 

•ter  and  Lan-  i   i  i_ 

cagter,  aod  the  thereof,  shall  be  deposited  in  such  places  and  kept  by  such 
at  Dorbam  ^^  persons  as  the  said  Court  of  Common  Pleas  shall  from  time 
after  the  31st    ^^  ^j^^  order  or  direct ;  and  the  records  of  all  fines  and  com- 

of  December.  ' 

1833.  mon  recoveries  levied  and  suffered  in  his  Majesty'^s  Court  of 

Common  Pleas  at  Lancaster,  and  all  the  proceedings  thereof, 
shall  be  deposited  in  such  place  and  kept  by  such  persons  as  his 
Majesty's  justices  of  assize  for  the  county  palatine  of  Lan- 
caster for  the  time  being  shall  from  time  to  time  order  or  di* 
rect ;  and  the  records  of  all  fines  and  common  recoveries  le- 
vied and  sufiered  in  the  Court  of  Pleas  in  the  county  palatine 
of  Durham,  and  all  the  proceedings  thereof,  shall  be  deposited  in 
such  places  and  kept  by  such  persons  as  the  said  Court  of  Pleas 
shall  from  time  to  time  order  or  direct ;  ai;d  in  the  meantime 
the  said  records  and  proceedings  shall  remain  in  the  same  places 
respectively  where  they  are  now  deposited,  and  be  kept  by  the 
respective  persons  who  would  have  continued  entitled  to  the  cus- 
tody thereof  if  this  act  had  not  been  passed ;  and  while  the  said 
records  and  proceedings  respectively  shall  be  kept  by  such  persons 
respectively,  searches  may  be  made  and  extracts  and  copies  ob- 
tained as  heretofore,  and  on  paying  the  accustomed  fees ;  and 
when  any  of  the  records  and  proceedings  shall,  by  the  order  of 
the  court  or  justices  having  the  control  over  the  same,  be  kept 
by  any  other  person,  then,  so  far  as  relates  to  the  records  and 
proceedings  in  the  custody  of  such  other  person,  searches  may  be 
made  and  extracts  or  copies  obtained  at  such  times  and  on  paying 
such  fees  as  shall  from  time  to  time  be  ordered  by  the  court  or 
justices  having  the  control  over  the  same ;  and  the  extracts  or 


[691]         ALTERATIONS  MADE  BY  THE  RECENT  ACTS.  77 

copies  SO  obtained  shall  be  as  available  in  evidence  as  they  would    alterations 

MADB  BT  THB 

have  been  if  obtained  from  the  person  whose  duty  it  would  have    RBoeirr  agtb. 


been  to  have  made  and  delivered  out  the  same  if  this  act  had  not 
been  passed. 

P.227. —  Titles  under  Warranty. — As  to  warranty,  see  TiUctunder 
ante,  p.  30-  ^*'~*y- 

P.  228. — Titles  under  the  Statutes  of  Limitation.  Titietunder 
— ^The  statutes  of  limitation,  as  far  as  they  relate  to  lands  and  limiution. 
rents,  are  virtually  repealed  by  the  3  &  4  W.  4,  c.  27,  ante.  The 
rules,  therefore,  here  deduced  from  the  former  statutes,  are  no 
longer  law  except  so  far  as  they  respect  titles  down  to  June, 
1835.  As  to  the  rules  under  the  new  statute  of  limitation,  see 
antey  passim, 

P.  231. — ^Titles  under  Prescription. — ^The  old  rules  as  Titiet under 
to  prescription  have  been  altered  by  the  2  &  3  W.  4,  c.  71,  P'"^"P  *°"* 
stated  ante,  p.  63,  and  3  &  4  W.  4,  c.  27,  stated  ante^  p.  37. 

Pp.  233— 261. — TiTLEs   under    Persons    labouring  Titietnndcr 

*  persons  la- 

UNDER  LEGAL  DISABILITY. — Somc  important  alterations  are  bourini^  under 
made  by  the  3  &  4  W.  4,  c.  27,  ante,  p.  37,  with  respect  to  the  ^^^  *"*  '' 
law  of  disability.  One  of  the  former  disabilities,  imprisonment, 
is  entirely  done  away  with,  and  is  therefore  omitted  in  the  act, 
and  the  disability  of  being  beyond  seas  must  be  an  absence  from 
the  united  kingdom  of  Great  Britain  and  Ireland,  and  the  ad- 
jacent islands,  (s.  19.)  It  is  also  enacted,  (s.  16,)  that  persona 
under  the  disability  of  infancy,  lunacy,  coverture,  or  being  be- 
yond seas,  and  their  representatives  are  to  be  allowed  ten  years 
from  the  determination  of  their  disabihty  or  death  for  the  prose- 
cution of  their  rights ;  but  by  s.  17,  no  new  action  shall  be  brought 
beyond  forty  years  after  the  right  of  action  shall  have  accrued.  By 
B.  18,  no  farther  time  is  to  be  allowed  for  a  succession  of  disabili- 
ties. See  also  3  &  4  W.  4,  c.  42,  ss.  4  &  7,  alluded  to,  post.  p.  80. 

P.  261. — ^Titles  under  Felons  and  Traitors. — As  to  Titiesunder 
titles  derived  through  attainted  persons,  see  ante,  p.  72,  traiton  °** 

P.  266. — ^Titles  under  Roman  Catholics. — By  the  1  Titiesunder 
W.  &  Mary,  c.  18,  lands  for  the  purpose  of  building  schools,  or  lics. 
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AvrmMfmm    schools  only,  are  allowed  to  be  held  by  all  other  dissenters  but 
RBcnrr  actts.    Roman  Catholics.     By  2  &  3  W.  4,  c.  1 15,  Roman  Catholics 


Titlei  under 
aliotnmti 
under  inclo- 
snreacU. 


are  to  be  subject  to  the  same  laws  as  Protestant  dLssenters^ 
with  respect  to  schools  and  places  of  worship. 

P.  269. — Titles  uni>br  Allotments  vndbr  Iivclosusb 
Acts. — By  the  8  &  4  W.  4,  c.  87,  intituled,  *'  An  Act  for  re- 
medying a  defect]  in  titles  to  messuages,  lands,  tenements  and 
hereditaments,  aIIotted,'soId,  divided  or  exchanged  under  acts  of 
inclosure,  in  consequence  of  the  award  not  having  been  inroDed, 
or  not  having  been  inrolled  within  the  time  limited  by  the  severd 
acts,'^  it  is  enacted,  that  every  award  already  made  under  any  act 
of  inclosure  and  which  hds  not  been  inrolled,  or  which  has  not 
been  inrolled  within  the  time  limited  by  the  act  under  which  such 
award  shall  have  been  made,  shall  from  the  time  of  the  execu- 
tion of  such  award  be  as  valid  as  if  such  award  had  been  inrol- 
led in  the  manner  and  within  the  time,  if  any,  appointed  for  that 
purpose  in  the  act  under  which,  or  in  pursuance  of  which,  the 
same  has  been  made.  On  this  point  occurring  in  a  title,  the 
whole  act  should  be  referred  to. 


Titles  of  en- 
croachmentft 
on  waste 
lands. 


Titles  of  con- 


P.  277. — Titles  of  Encroachments  on  Wastb  Lands. 

^Twenty  years^  possession  of  a  piece  of  waste  land  will  probably 

be  held,  under  the  3  &  4  W.  4,  c.  27,  to  give  a  title  against  all 
the  world  after  the  1st  of  June,  1836,  as  the  lord  under  the  act 
will  be  deprived  of  his  real  action.    See  ante,  p.  54. 

Pp.282 — 286. — ^Titles  of  contingbnt  Estates  and 
tingent  estates  INTERESTS. — A  considerable  portion  of  the  third  Real  Property 
Report  is  devoted  to  the  consideration  of  contingent  estates  and 
interests,  which  are  proposed  to  be  made  alienable  as  well  in  law 
as  in  equity.  Fines  were  sometimes  employed  to  bind  these  inte- 
rests. See  Vol.  III.  p.  286.  These  assurances  having  been  abo- 
lished by  the  3  &  4  W.  4,  c.  74,  they  can  no  longer  be  thus 
bound.  A  subsequent  act  will  no  doubt  be  passed  to  enable  con- 
tingent interests  to  be  conveyed. 


Titiesof  lands      P-  288-— TiTLEs  UNDER  THB  Cbown — ^Thc  question  as  to 
derived  from     whether  a  reversion  vested  in  the  crown  can  be  barred  by  a  reco- 

tbe  crown. 

very,  seems  now  to  be  settled  by  the  3  &  4  W*  4,  c.  74,  a.  1 5, 
ante,  p.  8,  in  which  the  king  is  expressly  included. 
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P.  300.— Titles  of  Slaves.— A  mery  great  altention  is  made  ampbuwow 

in  tbe  titles  of  slaves  by  the  3  &  4  W.  4,  c.  73,  which  has  been  bbcwt  aor. 
already  briefly  stated,  ante,  p.  29. 


Titles  of 
slavet. 

P.322.— Defects  OF  Title.    Annuities  and  Rents.—  5^^^J 
As  to  the  alterations  made  by  the  reoent  acts  in  annoities  and  renu. 
rents,  seeow^e,  p.  64. 

P.  324.—- *DowxR. — ^We  have  already  fully    considered  the  Dower, 
alteration  made  by  the  late  act  in  the  law  of  Dower,  (see  anie,  pp. 
4 — 7.  34  &  56.)  and  how  far  it  can  in  future  be  considered  a  de- 
fect in  a  tide. 

P.  379. — Bankruptcy. — Some  alterations  have  been  made  Bankruptcy, 
with  respect  to  what  shall  be  evidence  under  a  bankruptcy ;  and 
by  the  1  &  2  W.  4,  c.  56,  a  fiat  is  substituted  for  a  commission ; 
and  by  s.  29,  it  is  enacted,  that  a  certificate  of  the  appointment  of 
the  assignees^  purporting  to  be  under  the  seal  of  the  Court  of 
Bankruptcy,  shall  be  received  as  evidence  of  such  appointment  in 
all  places  whatsoever,  without  further  proof.  By  the  2  &  3  W.  4, 
c.  114,  s.  8,  no  fiat,  adjudication  or  appointment  of  assignees,  or 
certificate  of  conformity,  shall  be  received  in  evidence,  unless  first 
entered  of  record.  And  by  s.  9,  all  proceedings  in  bankruptcy 
purporting  to  be  sealed  with  the  seal  of  the  court,  are  to  be  re- 
ceived in  evidence ;  and  see  1  8c  2  W.  4,  c.  66,  s.  17. 

p.  414. — Presumption. — ^The  doctrines  of  presumption  are  Pmumption. 
very  materially  altered  by  tbe  3  8c  4  W.  4,   c.  27,  aute,  as  in 
many  cases  the  rules  laid  down  by  the  decision  of  the  courts  are 
now  enacted  by  that  statute.     These  we  shall  now  proceed  to 
point  out  in  their  order. 

P.  417— 437.— Presumption  of  Grants. — In  order  to  PiwumpUon 

of  ffnots. 

support  a  title  of  twenty  years,  it  will  not  be  necessary  to  presume 
a  grant,  as  under  the  3  8r  4  W.  4,  c.  27,  an  undisturbed  posses- 
sion for  that  period  will  give  a  complete  title ;  see  also  2  &  3  W. 
4,  c.  71,  stated  aitfe,  p.  63.  The  rules,  therefore,  endeavoured 
to  be  here  deduced,  are  now  of  no  great  importance,  except  so 
far  as  they  apply  to  any  property  which  is  not  within  these  sta- 
tutes, and  see  2  8c  3  W.  4,  c.  100,  stated  ante,  p.  62. 
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Presuniptton 
of  coiweyaoce 
of  legal  et- 

Preaumption 
ofsuTreDden. 


Pretumption 
of  Miarancn. 


Pretumption 
ofiatisfactioD. 


P.  438. — ^Prbsumptiok  of  contbtancb  of  Legal  Es 
TATBS. — Since  the  3  &  4  W.  4,  c.  27,  the  coarts  wcnild  prol». 
bly  be  more  induced  to  lean  towards  presuming  a  oooTejance 
of  a  legal  estate  than  heretofore.  ^ 

P. 452. — Prbsumption  of Surrbndbrs. — The  rulesas to 
presumption  of  surrenders  of  terms  are  not  directly  touched  by  the 
late  act,  but  probably  the  courts  will  be  more  indiDed  to  pre- 
sume a  surrender  than  heretofore.  However,  the  important  cski 
of  Doe  V.  Wright,  and  Doe  v.  Hilder,  fully  stated  VoL  III.  pp. 
458 — 467,  have  been  lately  overruled  by  the  judges  who  de. 
cided  them.  Lord  Tenterden  and  Mr.  Justice  Bayley.  In  Doe 
d.  Blacknell  v.  Plowman,  2  B.  &  Ad.  573 ;  and  Day  v.  WiUiasB, 
2  C.  &  J.  460,  and  the  old  rules  on  the  subject  of  presaming  tke 
surrender  of  a  term,  stated  p.  457,  may  now  be  considered  to  he 
revived. 

P. 470. — Presumption  ofAssurancbsand  Documbhts 
OF  Title. — No  direct  alteration  is  made  as  to  these  presump- 
tions by  the  late  act. 

P. 477. — Presumption  of  Satisfaction  of  Debts  and 
Charges. — Many  of  the  rules  of  presumption  respecting  the 
satisfaction  of  debts  and  charges,  are  now  adopted  by  the  statute 
law  as  the  positive  rules  on  the  subject,  and  these  acts  will  of 
course  in  future  be  resorted  to  instead  of  the  doctrines  of  pie- 
sumption.  Thus,  by  the  3  &  4  W.  4,  c.  27,  s.  40,  aaU,  p.  51. 
money  charged  on  land  and  legacies  are  to  be  deemed  satisfied  at 
the  end  of  twenty  years,  if  there  shall  be  no  interest  paid  or  ac* 
knowledged  in  writing  in  the  mean  time;  by  s.  41,  no  ar- 
rears of  dower  are  to  be  recovered  for  more  than  six  years,  and 
by  s.  42,  no  arrears  of  rent  or  interest  are  to  be  recovered  for 
more  than  six  years.  By  the  3  &  4  W.  4,  c  42,  s.  3,  actions  of 
debt  for  rent  upon  an  indenture  of  demise,  and  actions  or  cove- 
nant or  debt  upon  bond  or  other  specialty^  are  now  to  be  brought 
within  ten  years  after  the  end  of  the  last  session  of  pariiameDt, 
or  within  twenty  year^  after  the  cause  of  such  actions  or  suits, 
but  not  after.  By  s.  4,  the  right  of  persons  under  disability  are 
saved  ;  and  by  s.  5,  it  is  enacted,  that  if  any  acknowledgment 
shall  have  been  made  either  by  writing  signed  by  the  party 
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liable  by  such  indenture  or  specialty,  or  his  ageut,  or  by  part  pay-  alterationb 
ment  or  satisfaction  on  account  of  any  principal  or  interest  then  jJ^^bnt  acib. 
due,  the  person  entitled  to  such  action  may  bring  the  same  for 
the  money  remaining  unpaid  and  so  acknowledged  to  be  due, 
within  twenty  years  after  such  acknowledgment;  or  incase  of 
disability,  or  the  party  making  such  acknowledgment  be  at  the 
time  beyond  the  seas,  then  within  twenty  years  after  such  disa- 
bility shall  have  ceased,  or  the  party  shall  have  returned  from 
beyond  seas.  By  s.  7,  no  part  of  the  United  Kingdom  shall  be 
deemed  to  be  beyond  seas.  See  also  the  3  &  4  W.  4,  c*  27,  ss. 
16 — 19,  and  ante,  p.  65. 

The  rules,  therefore,  laid  down  in  chap,  xxviii.  pp.  478 — 
504,  must  be  considered  subject  to  these  provisions,  and  with 
the  additional  observation,  that  since  the  legislature  has  passed 
these  laws,  the  courts,  acting  on  their  spirit,  will  lean  in  favour 
of  all  presumptions  in  matters  not  precisely  within  the  letter  of  the 
new  acts. 

Chapters  XXIX  &  XXX.  pp.505— 54i2. — Presumption  of  Presamption 
Waiver. — ^The  same  observations  apply  to  these  chapters  as  ^  ^  '^*'' 
have  been  made  respecting  the  last. 


INDEX. 


A. 

ABSTRACT,  see  TiTt*. 
definition  of,  1 
when  usually  prepared,  ib^ 
its  object,  ib. 

what  it  should  contain,  16.  2, 3 
when  equity  considers  it  complete,  ib,  68 
formerly  prepared  by  purchaser's  solicitor,  2 
purchaser  may  now  insist  on,  ib. 
great  care  required,  to  prepare,  ib. 
what  necessary,  to  prepare,  correctly,  ib. 
before  preparing,  what  will  be  found  useful,  ib. 
proper  form  of,  ib, 
head  or  title,  ib. 

what  it  should  contain,  ib.  3 
documents  of  title  should  then  be  abstracted  according  to  their 
dates,  3 
where  they  should  not  be  abstracted  according  to  their 

dates,  ib. 
where  parceb  are  held  under  difierent  titles,  there  should 

be  more  than  one,  ib. 
how  the  title-deeds  may  be  arranged  into  one,  3,  4 
where  the,  title  of  freehold^  and  copyholds  is  connected, 
what,  flhould  be  furnished,  4.  30 


INAEX. 

ABSTRACT^conUnued. 

wUere  distmet^  t^.  30 

when,  is  prepared  to  show  the  titles  of  difierent  lands  to 

diBerent  purchasers,  what  should  be  done,  4 
facts  connected  with  the  title  should  be  stated  in,  ih, 
entries  by  disseisin,  &c.  should  also  be  stated  in»  ib. 
should  commence  with  a  deed  or  will  at  least  sixty  years  back^ 
4,  5,  64 

not  adviseable  to  go  further  back,  6. 
useful  to  Mention  at  foot  of,  whether  vendor,  &c,  is  married,  5 
and  whether  wife  is  dowablej^i^. 
or  any  peculiarity  in  the  situation  of  the  parties,  ib. 
what,  should  do,  tfr. 

should  show  what  Istle-deeds  are  in  the  possession  of  vendor,  id* 
of  title  of  freehold  propehy,  6 

as  to  abstracting  deeds  relating  to,  ib, 

dat^  and  parties,  bow  to  be  mentioned,  ib, 

recitals,  what  to  be  abstracted,  6,  7 

sometimes  depends,  in  its  earlier  part,  on  recitals  in 

other  deeds,  how,  in  such  case,  should  be  framed,  7 
testatum,  should  be  mentioned  in,  8 
consideration,  where  it  should  be  fully  stated  in,  ib. 
where  not,  ib, 

receipt  for  consideration  should  be  mentioned  in,  8.  21 
where  consideration  will  be  presumed  to  have  been 

paid,  9 
whether  receipt  for  consideration  is  the  best  evidence  of 
its  payment,  and  the  effect  of  its  omission,  9.  21,  22, 
603 
granting  part,  should  be  abstracted,  9,  10 
parcels,  how  they  should  be  abstracted,  10,  1 1 

when  the  identity  is  doubtful,  how  it  should  be 
established,  II.  46 
sweeping  clause,  ib, 
general  words,  ib, 
exception,  ib, 
and  the  reversion,  &c.  all  the  estate,  &c.  and  all  deeds, 

&c.  ib, 
habendum  should  be  fuUy  abstracted,  11,  12 
reddendum,  how  it  should  be  abstracted,  12 
declaration  of  uses,  must  be  carefully  abstracted,  ib. 


INDEX. 

ABSTRACT— C(m/tn«*rf. 

where  the  effect  of  the  limttatloiis  ma^  be  given^  12 
it  should  be  shown'  that  the  limitation  to  trustees  to 
preserve  contingent  remainders  is  confined  to  the  life 
of  the  prior  tenant  for  life,  13,  14 
words  which  modify  limitations  should  be  abstracted,  14 
where  all  the  limitations  ehould  be  abstracted  and  where 

not,  ib. 
declaiEtion  of  trust  should  be  fully  abstracted,  ib,  15 
where  not,  15,  16 
what  should  be  shown  thereby,  15 
conditions  and  provisoes  should  be  fully  abstracted, 

15,  16 
powers,  where  they  should  be  abstracted  verbatim,  16 
what  they  should  show,  ib. 
where  th^  maybe  simply  noticed  in  abstract,  16, 17 
covenants,  where  they  need  not  be  fully  abstracted,  17 
exceptions  in    covenants    against   incumbrances 

should  be  fully  abstracted,  ib, 
where  outstanding  term  ia  mentioned  in  covenant, 

how  Inference  should  be  abstracted,  ib, 
what  covenants  in  leases  should  be  abstracted,  18 
execution  where  it  should  be  particularly  mentioned, 
18.21 
of  a  deed  poll  is  mentioned  at  the  beginning  of  ab- 
stract, 18 
receipt  should  be  mentioned,  21, 22 

for    nominal  considerations  need   not    be  men- 
tioned, 22 
enrolment,  livery  of  seisin,  &c.  memorial,  &c.  should 

be  mentioned  in,  ib, 
erasure,  interlineation,  and  cancellation,  should   also 

be  noticed,  ib. 
registry  should  also  be  mentioned,  ib. 
all  other  facts  connected  with  the  validity  of  the  deed, 
should  be  mentioned  in,  ib. 
of  wills,  22. 

where  date  should  be  taken  from,  ib. 

where  charge  for  payment  of  debts  should  be  abstracted, 
ib. 

clause  exempting  purchaser  from  seeing  to  the  appli- 
cation of  purchase-money,  should  be  abstracted,  23 


INDEX. 

ABSTRACr—eontinued. 

where,  wills  are  iofonnally  drawn,    they  should  be  ab- 
stracted verbatim,  ib, 
what  should  be  shown  at  the  foot  of  the  abstract,  ib. 
where  it  should  be  mentioned  in,  who  was  heir  at  law,  ib. 
where    there  should  be  a  deduction    of  the    title  from 

heir  to  heir,  ib. 
where  the  deaths  of  devisees  should  be  stated,  t^. 
where  a  will  is  wholly  or  partially  revoked,  the  circum- 
stances of  the  revocation  should  be  stated,  ib. 
usual  to  state  that  testator  died  without  revocation,  24 
where  a  will  is  proved  per  testes,  when  it  should  be  no- 
ticed, ib. 
^execution  and  attestation  of,  should  always  be  mentionedlri^- 
codicils  should  be  given  ^cording  to  their  dalea»  i^. 
where  a  codicil  re-publithe»  a  will,  hov  it  should  be  stated,  ib. 
where  a  person  daims  as  executor  of  an  executor,  what  should 

be  shown,  ib. 
where  an  executor  or  surviving  executor  dies  intestate,  what 

abstract  should  contain,  ib.  26. 
letters  of  probate  do  not  form  part  of  a  title  of  real  estate,  26 
letters  of  administration,  when  and  how  they  should  be  ab- 
stracted, ib, 
fines,  how  they  should  be  abstracted,  ib.  26 
recoveries,  how  they  should  be  abstracted,  26 
private  acts  of  parliament,  what  parts  should  be  abstracted,  ib. 
a  printed  coyp  of  private  act,  should  be  delivered  with  the 
abstract,  ib. 
inclosing  acts,  how  usually  abstracted,  ib. 
what  proper  to  mention,  26, 27 
how  parcels  must  be  abstracted  in  titles  under,  27 
judgments,  when  they  should  be  noticed  in  abstract,  t^. 
properly,  they  should  all  be  mentioned  in,  ib. 
decrees,  where  they  should  be  abstracted,  t^. 
what  parts  should  be  mentioned  in,  ib. 
bill  and  answer  must  sometimes  be  stated  in,  28 
master's  report,  where  it  must  be  abstracted,  ib. 
commissions  of  bankrupts,  what  must  be  abstracted,  t^. 
not  usuaUy  abstracted,  28 

bargain  and  sale  of  commissioners,  what  usually  abstracted, 
ib. 


INDEX. 

ABSTRACT— tfon/fn«4?J. 

day  on  which  act  of  bankruptcy  waa  committed  should  be 

stated,  ib. 
day  on  which  bai^naud  sale  was  enrolled  should  be  stated,  ib. 
where  it  is  material,  ib.  29 
contracts  for  sale,  should  either  be  abstracted,  or  a  copy  should 
accompany  the,  ib. 
of  copyholds,  what  they  should  sliow,  ib.  30 

surrender  and  admittances  should  be  stated  in,  ib. 
fines  payable  should  be  mentioned  in,  ib. 
where  power  of  attorney  is  recited,  ib. 
wills  should  be  stated  in,    ib. 
inclosure  acts  should  be  stated  in,  ib. 
particular  customs  should  be  mentioned  in,  ib. 
enfranchised  copyholds,  what  abstract  should  shew,  30,  31 
when  difeent  parts  of  the  lands  are  held  of  different  manors, 
there  should  be  distinct  abstracts,  31 
of  leaseholds,  how  abstract  should  commence,  ib. 
where  lease  is  made  under  a  power,  t^. 
registry  should  be  mentioned  in,  ib. 
of  lands  in  ancient  demesne,  what  proper  to  mention,  ib.  32 
of  personalty,  what  should  be  mentioned,  32 
of  tbe  professional  duties  connected  with,  33 

rules  apply  equally  to  a  mortgage  as  a  purchase,  ib, 
duty  of  vendor's  solicitor,  33 — 3^ 
must  prepare  abstract,  ib, 
what  deeds  he  should  abstract,  33,  34 
what  deeds  may  be  sup^iressed,  34 
where  it  will  be  prudent  to  submit  abstract  to  counsel  be- 
fore sale,  35 
defects  in,  may  be  gnai'ded  against  by  articles  of  sale,  ib. 
whether  articles  of  sale,  providing  thai  purchaser  shall  take 

defective  title  will  be  vahd,  35, 36 
must  punctually  deliver  at  the  appointed  time,  37 

otherwise  contract  will  be  void  at  law,  but  equity 
will  in  some  cases  reUeve,  ib. 
where  no  time  is  stipulated  for  the  deliver)'  of,  when  it 

must  be  delivei'ed,  ib. 
upon  delivery  of,  vendor's  solicitor  must  be  prepared  to 
produce  deeds,  ib. 
or  funiish  attested  copies  thereof,  ib.  38 
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the  duty  of  purcba8er*8  solidtor,  38 — 44 
must  demand  delivery  of,  ib. 
and  if  it  be  not  delivered,  must  give  notice  that  he  shaD 

rescind  the  contract,  if  such  be  his  wish,  38 
and  if  he  receive  the  abstract  beyond  the  stipulated  time, 

he  should  take  it  without  prejudice,  ib. 
must  compare  abstract  with  original  instramenta,   ih. 
must  supply  defects  of  abstract,  39 
where  deeds  axe  examined,  ib, 
can  only  be  exempted  from  this  duty  by  express  eontract, 

ib. 
must  see  that,  is  supported  by  the  proper  evidence,  39 
see  that  deeds  contained  in,  are  properly  stamped,  40 
then  lay  abstract  before  counsel,  ib. 
pursue  inquiries  directed  by  counsel,  ib. 
and  re-submit  abstract  to  counsel,  ib. 
must  search  for  incumbrances,  &c.  40,  41 
should  never  himself  advise  an  abstract,  or  he  wiD  be 

personally  responsible  for  defects,  41 
should  call  for  all  counterparts  and  agreements  for  leases 

mentioned  in,  42 
the  duty  of  counsel,  44 — 54 

in  examining,  what  he  must  attend  to,  44 

must  see  that  there  is  a  clear  deduction  of  the  equitable  as 

well  as  the  legal  title,  ib. 
and  that  the  title  is  free  from  incumbrances,  ib. 
should  not  at  first  rely  on  the  doctrines  ofpresumption|4d 
when  other  deeds,  &c.  are  referred  to  in^  they  must  he 

called  for,  ib. 
when  a  defect  occurs  in,  it  should  be  seen  whether  it  has 

been  cured  by  adverse  possession,  &c.  46,  47 
the  inquiries  of  counsel  will  be  more  rigorous  where  the 

property  is  large,  46 
so  also  where  title  is  fr«sh  in  the  market,  46 
in  examining,  learning  of  uses   and  trusts  and  meiger 

essential,  47 
where  legal  and  equitable  estates  are  in  different  persons, 

they  should  be  traced  distinctly  throughout  the,  ib. 
and  also  the  history  of  outstanding  terms  distinctly  from 

the  fee,  ib. 
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ABSTRACT-^eantinued, 

and  where  there  are  general  mortgages,  they,  as  well  as 

the  equity  of  redemption,  should  be  kept  distinct,  48 
a  knowledge  of  the  rules  as  to  the  construction  of  wills 

absdutely  necessary  in  advising  on  abstract,  iB, 
where  a  deed  has  a  peculiar  operation,  and  will  not  so  ope- 
rate, it  must  be  seen  whether  it  will  not  operate  in 
some  other  way,  ti. 
any  extraordinary  occurrence  in,  should  excite  suspicion,  49 
must   see  that  deeds  in,  have  been    properly  enrolled, 

60,51 
must  see  that  the  deeds  in,  have  been  properly  executed 
and  attested,  6\,  62 
when  this  will  be  unnecessary,  52 
and  that  powers  have  been  jHroperly  executed,  ib. 
must  see  that  the  receipt  for  consideration  ,is  endorsed,  52, 

53.503 
not  accountable  for  what  does  not  appear  on,  53 
if  the  concurrence  of  a  stranger  is  necessary,  and  he  is  not  bound  to 

join,  is  not  perfect,  58 — 60 
where  legal  fee  is  outstanding,  and  the  abstract  does  not  show  in 

whom  it  is  vested,  title  will  be  bad,  60 
must  commence  at  least  sixty  years  back>  64 
what,  should  commence  with,  t^. 
in  some  cases,  an  earlier  title  must  be  shown>  i6% 

as  if,  commence  with  a  recovery  deed,  or  other  instrument, 

relating  to  an  estate  tail,  64, 65 
or  with  an  appointment,  the  deed  creating  the  power  must  be 
produced,  65 
where  lands  are  derived  from  grant  of  the  crown,  iB, 
if,  commence  with  settlement  in  pursuance  of  articles,  &6 
a  settlement  under  which  wife  claims  as  tenant  in  tail,  ib. 
where  prior  deeds  are  recited,  when  they  must  be  produced,  t6. 
where,  commences  with  execution  of  a  trust,  prior  title  must 

be  produced,  ib, 
if  parceb  are  described  as  purchased  of  a  particular  person, 

prior  title  usually  demanded,  iB. 
if  title  is  derived  through  a  long  chain  of  descents,  what  ab- 
stract should  be  produced,  67 
if  abstract  refer  to  a  person  claiming  a9  devisee,  what  inquiry 
should  be  made,  ib. 
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wherever,  refera  to  eome  prior  circnmstuice  or  document  not 
abstracted,  inquiry  must  be  made  as  to  it,  ib. 
extending  back  only  sixty  years  is  sometimes  clearly  defective,  ib. 
as  where  there  are  soccessive  tenancies  in  tail,  67, 68 
or  when  the  abstract  relates  to  advowsons  or  tithes,  68 
the  first  deed  in,  sometimes  falls  within  the  sixty  years,  £5. 

where  this  may  be  deemed  satis&ctOTy,  68, 69 
where  defect  api)ear8  in  prior  title,  wliether  a  purchaser  will  be  com* 

pdled  to  accept  title,  69 
of   title  to  leaseholds,    where    its    production    can    be    compel- 
led, 98—100 
parks,  warrens,    forests,  &c.  rarely  iofm  the    subject  of   a  sepa- 
rate, 117 
'  no,  usually  delivered  of  some  kinds  of  persona)  property,  1S3,  124 
what,  assignees  of  bankrupts  must  show,  1 78  i 

what,  must  be  shown  on  titles  under,  208,  209 
defects  in,  306—342 
where  evidence,  391 
to  whom,  belongs,  648,  649  . 
ACCREIION, 

from  sea,  to  whom  it  belongs,  118 

where  sudden  dereliction  of  the  sea,  to  whom  it  belongs,  118, 1 19 
ACQUIESCENCE.    See  Waiver. 
ACTS  OF  PARLIAMENT.    See  Inclosure  Acts. 
private,  should  be  abstracted,  3 

what  parts  should  be  inserted,  26 
a  printed  copy  should  be  delivered  with  abstract,  ib. 
vendor  must  pay  expenses  of,  if  necessary,  61 
are  either  private  or  public,  369  , 

how,  we  proved,  i6. 370 
-     when,  will  be  presumed,  417.  472, 473,  615 
ADMINISTRATOR.    See  Executor. 

difficulty  where  person  is,  and  next  of  kin,  172 
derives  his  authority  from  what,  173 
ADMINISTRATORSHIP, 

how  proved,  378,  379 
ADMINISTRATION, 

letters  of,  de  bonis  non  must  be  taken  out,  when  executor,  or  sur?ir- 
iug  executor,  dies  intestate,  to  the  ellects  of  origins!  testator,  24 
when  they  should  be  abstracted,  26  >    . 
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how  they  should  be  abstracted,  ib. 
when  a  apeeial  must  be  taken  oat  to  a  term  o(  yean,  106 
on  whom  expense  most  &]},  i^. 
what  the  best  mode  of  talcing  out,  106, 107 
where  general,  must  be  taken  out,  170 
must  be  seen  to  have  been  taken  from  the  proper  court,  174 
.  will  not  prove  the  death  of  a  person  intestate,  360 
ADMITTANCE, 

where  it  will  be  presumed,  472 
ADVOWSON, 

title  to,  must  extend  further  back  than  sixty  years,  68 
from  what  period,  should  commence.  111 
in  what  case  title  of  sixty  years  will  be  sufficient.  111,  1 12 
quare,  whether  nullum  tempus  act  applies  to,  1 12 

how  presentations  in  title  to,  should  be  stated,  1 12 
where  grant  from  the  crown  of,  will  be  presumed,  1  i  2 
AFFIDAVIT, 

of  identity  of  parcels  when  required,  11 

before  Master  in  Chancery,  where  it  should  be  employed  to  enforce 
information,  41 

that  no  settlement  exists,  when  taken,  45 
that  no  will  exists,  202 
of  caption  of  fine  before  British  consul  insufficient,  367 
in  Chancery,  where  admissible,  372 
ALIENS, 

titles  under,  263 
what  leases  to,  will  be  void,  263 
children  bom  in  America  when,  264 

where  vendor  is  suspected  of  being,  what  must  be  proved,  264 
ALLUVIAL  SOIL, 

title  to,  how  gained,  118, 119 
ANCIENT  DEMESNE, 

what  abstracts  of  lands  in,  should  contain,  31, 32 
effi^ct  of  fine  or  recovery  on  lands  in,  92 
where  in  title  to,  lord's  title  must  be  investigated,  92,  9,3 
if  lauds  are  holden  in,  where  search  must  be  made,  93 
ANCIENT  WRITINCIS, 

when  evidence  of  copyhold  property,  363 
ANNUITIES,   See  Rent-Charge 

arc  questions  of  conveyance,  and  not  of  title,  59.  322 
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ANNUITIES— con^iniwrf. 
are  chattels  real>  94 
how  they  are  usiiallj  granted,  121 
to  whom,  will  be  transmissible,  ib, 
what  lessee  for  years  may  grant,  ib, 

where  specific  performance  of  contract  for,  will  be  decreed,  t^. 
it  must  be  seen  that,  have  the  proper  memorial,  121 
what  the  effect  of  non-existence  of  memorial,  122 
where  an  assignment  of  dividends  of  stock  will  amomit  to  grant 

of,  130 
where  grant  of  will  be  valid  by  parson  on  his  benefice,  191, 193 
where  defects  in  a  tide,  322 

where  purchaser  will  be  bound  to  take  lands  subject  to,  322 — 324 
where  search  should  be  made  for,  324 
when,  will  be  presumed  to  be  satisfied,  488,  491 
what  arrears  of,  may  be  recovered,  491,  492 
by  way  of  pin  money,  what  arrears  may  be  recovered  of,  492, 493 
ANSWER, 

in  Chancery,  what  it  is  evidence  of,  372 
how  proved,  ib. 
APPOINTMENT.    See  Powers. 

where  abstract  commences  with,  the  deed  creating  the  power  most 

be  called  for,  65 
illusory,  may  now  b^  made,  211,  213 
ARTICLES 

of  sale,  may  be  prepared  to  meet  defects  in  title,  35 
doubtful  whether,  of  sale  by  auction  providing  that  purchaser  shall 
take  defective  title,  would  be  held  valid,  35, 36 
but  private,  of  this  nature  clearly  valid,  ib. 
when  marriage,  must  be  produced,  66 
ASSETS, 

reversion  expectant  on  estates  for  years,  is,  79 

for  life,  is,  ib. 
tail,  is,  ib. 
and  may  be  sold,  80 
ASSIGNEES  OP  BANKRUPTS, 

what  should  be  mentioned  in  abstracts  of,  28,  29 
may  sell  bankrupt's  interest  in  lands  '*  as  he  held  the  same''  by  public 
auction,  36 

on  assignment  of  leaseholds,  by  what  covenants  assignee  must  enter 
into,  97 


INDEX. 

ASSIGNEES  OF  BANKKUPTS-«oi»/tiitMN^. 

will  take  policy  of  msorance^  127 

where  ship  will  peaa  to,  143 

trast  estate  will  not  pass  to,  162,  180 

wil]  he  ordered  to  convey  trust  estate,  ib. 

titles  under,  177^-180 

where  title  depends  on  choice  of  new,  177 
what  must  he  seen,  tfr. 

what  abstracts  of  title,  must  show,  178 

when  term  of  years  will  vest  in,  178.  180 

what  purchasers  from,  may  insist  on,  179 

on  purchase  of  copyholds  from,  what  should  he  done,  ib. 

if,  cannot  deHver  title  deeds,  what  they  must  do,  180 

when  contract  by,  cannot  he  enforced,  ib. 

what,  must  prove  when  their  title  comes  in  question,  380,  381 
ASSIGNEES  OF  INSOLVENTS, 

titles  under,  182 

when,  should  sell  real  estate  of  insolvent,  183 

what  should  he  done  when  copyholds  are  sold,  ib, 

not  bound  to  dispose  of  leaseholds  by  public  auction,  ib. 

in  suits  by,  where  insolvent  is  a  competent  witness,  ib. 

when,  may  concur  in  sale  or  mortgage,  187. 
ASSIGNMENr, 

of  terms  must  be  taken  from  the  person  in  whom  the  legal  estate 
is  vested,  45 

what  constitutes  the  difference  between  an,  and  an  underlease,  102 

mesne,  of  terms  of  years  when  presumed,  104,  106 

purchaser  or  mortgagor  should  insist  on,  of  all  terms,  107,  108, 109 

what  terms  should  be  assigned,  108 

to  assignees  of  bankrupt,  when  it  must  be  proved,  380 — 382 

of  leaseholds  when,  will  be  presumed,  438,  439 

on,  of  leaseholds,  what  covenants  should  be  entered  into,  97 
ATTESTATION, 

mode  of,  when  to  be  stated  in  jabstract,  10 

memorandum  of,  what  it  should  be  shown  to  contain,  10 

important  in  modem  deeds,  51 

how  want  of,  should  he  supplied,  ib. 

where  evidence  of,  is  unnecessary,  52 

where  deed  is  executed  under  a  power,  what  attestation  is  necessary, 
52 

where,  is  not  required,  ib. 

O  O 


1ND£X. 

where,  is  defective,  the  deed  taiay  'Still  be  good  in  equity/f6. 

what  will  be  considered  a  good,  of  a  powe^'212 
ATTORNEY.    See  Solicitor. 

what,  can  be  appointed  to  do,  213 

vendor  cannot  be  compelled  to  appoint,  "216 

when  appointed  by  corporation  aggregale,  what  is  necessBxy,  ib, 

cannot  execute  deed,  unless  his  authority  is  by  deed,  1 6. 

what  powers,  has,  216,  217 

when,  must  have  his  authority,  217 

for  what  purpose  infant  may  appoint,  234 

has  no  power  to  keep  the  drafits  and  copies  of  deed  bekmgiag  to  his 
client,  6fXS 

one,  ha8.no  right  to  ocder  the  papers  i^  lus  cKentBlo  beddivered  to 
his  partners,  t6« 
AUTHOR.    See  Literary  Property. 

what  interest  he  has  in  his  works,  144 
AWARDS, 

are  conclusive  as  to  matters  refcrred  to  aibitrator,'3dd 

how,  must  be  proved,  390 
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BACHELORHOOD, 

when  it  must  be  proved,  384 

how  proved,  384,  385 
BANKRUPTCY, 

act  of,  time  of  should  be  stated  in  abstract,  28 
is  an  objection  to  a  title»  61 

no  jurisdiction  in,  to  compel  bankrupt  to  perfect  sale  of  skip, 
144 

what  is  notice  of  an  act  of,  181 

when  purchase  may  be  impeached  by  reason  of  notice  of^  t6. 

legal  estate  will  protect  purchaser  from  act  of,  t6. 

after  act  of,  title  cannot  be  forced  on  purchaser,  182 

when  not  a  revocation  of  a  power,  215,  216 

how,  is  proved,  380. 
BANKHUPT.    See  Assignees,  Bargain  and  Sale,  Commission, 

Ship. 
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wlieQ>  ifl  teaaat  in  tail  in  remikinder^  what  Utle  inay  be  made  by 
commissioners^  178 

should  join  in  conveyance  of  pxoperty,  179 

where  he  may  be  compelled  so  to  do,  179,  180 

titles  under,  180 

purchase  from,  rarely  adviseable,  180, 181 

when  conveyance  by  and  dealings  with,  valid,  181 

purchaser  who  has  become,  caimot  compel  conveyaxijce  to  him>  182 
BARGAIN  AND  SALE, 

of  commissioners  of  bankrupt,  hpw  it  should  be  abstracted,  28 

the  tkne  when  it  was  enrolled  shoidd  be  mentioned,  28,  29 

when,  must  be  enrolled,  50, 6 1 

of  real  estate  of  bankrupt,  when  it  must  be  enrolled,  ib. 

customary  freeholds  sometirnqs  pass  by,  89 

of  ship  belonging  to  bankrupt,  registry  acta  do  not  apply  to,  141 
PASTARDS, 

titles  under,  267 

what  must  be  pioduQed,  341 
BASTARDY, 

a  defect  in  abstract,  341 
BILL.    See  Evidence 

and  answer,  must  sometimes  be  slated  in  .abstract,  28 

what,  is  evidence  of,  371, 372 

of  sale,  of  a  ship,  when  necessary,  134, 136 
BIRTHS, 

should  be  mentioned  in  abstract,  4 

how  proved,  373-^77 
BISHOP'S  REGISTER, 

when  evidence  of  title,  389 

when  its  production  can  be  enforced,  546 
BOND  DEBT, 

when  it  will  be  presumed  to  have  been  paid,  444,  445,  482 — 484 


CERTIFICATE.    See  Ship. 
how,  must  be  proved^  390 
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CHARITY, 

tenant  in  tul  may  derise  hla  estate  to,  mthont  fine  or  reooveiy,  74 
CHAPEL, 

of  ease,  who  has  a  right  to  present  to,  1 12 

titles  of,  390 

what  lay  impropriator  of,  most  do,  295  n. 

prirate,  an  anomaly,  296 
CHARGE, 

abstract  often  prepared  on,  of  proper^,  1 

on  proper^,  an  objection  to  the  cooFeyance,  not  to  the  title,  69 

what,  tenant  in  tail  may  make,  71 

may  bar  by  recoveiy,  73 

what)  tenant  for  life  may  make,  74 

what  effect  his  auirender,  mortgage,  or  forfeltnre  will  have  on,  tb. 

preaumpllon  or  payment  of,  by  tenant  in  tail,  533,  537 
for  life,  533,  537 
CHARITIES, 

trustees  of,  tides  under,  IS8 

statutory  provisions  relating  to,  169,  170 
CHATTELS, 

real,  what  are,  94,  95 

personal,  what  are,  94.     See  Pebsoniltt. 
CHOSE  EN  ACTION, 

cannot  be  assigned  at  law,  135 
exceptions  to  this  mle,  ib. 
particular  debt,  ib. 
billof  exchan;^,  tb. 

may  be  conveyed  in  equity,  ib. 

of  wife,  when  husband  may  assign,  341,  344 

what  eflect  assignment  in  bankruptcy  will  have  on  tfaem, 

242 
what  will  be  a  reduction  of  possession  of,  ib. 
CHURCH, 

entrancbisement  of  copyholds  authorised  to  build  new,  92 
CHURCHWARDENS. 

^tles  under,  367, 368 
CLERK  OF  THE  PEACE. 

cannot  asdgn  the  fees  of  his  office,  130 
CODICILS, 

should  be  abstracted  according  to  thdr  dates,  24 

where  they  republish  a  will,  how  tbey  should  be  abstracted,  ib. 
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ho!W,  should  be  attested,  195 
COLONIAL  PROPERTY; 
titles  of>  300 
recoveries  of,  301,  302 
-COMMISSION, 

in  the  army,  cannot  be  pledged,  119 
of  bankrupt,  what  should  be  abstracted,  28 
not  usually  abstracted,  ib> 
how  proved,  380. 
COMMITTEE,  See  Lunatic. 
COMMON, 

right  of,  how  generally  conveyed,  1 14 
what,  may  be  created  at  the  present  day,  ib. 
what,  may  be  severed  from  land,  ib 

how  apportionable,  ib. 
when,  in  gross  may  be  conveyed  alone,  ib.  1 16 
how  right  of,  may  be  transferred,  115 
soil  of,  where  lord  may  grant,  ib. 
when  grant  of,  will  be  presumed,  424 
COMPENSATION, 

where  lands  are  sold  tithe-free,  and  are  not,  when  purchaser  must 

complete  contract  with,  113, 1 14 
when  courts  of  equity  will  carry  a  contract  into  efiect  with  a,' 
344—^46 
CONDITIONAL 

estates,  titles  of,  282 

how  they  may  be  transferred,  ib. 
CONDITIONS, 

for  redemption  and  reconveyance,  and  £or  cesser  of  terms,  should 
always  be  abstracted,  15 
what  parts  should  be  given,  15,  16 
CONSIDERATION, 

where  the,  clause  should  be  shortly  stated  in  abstract,  8 
where  not,  ib.  ^ 

where  the  operation  of  a  deed  depends  on  the  existence  of  a.  par- 
ticular, it  should  be  stated,  ib. 
where  there  is  a  doubt  whether  instrument  can  operate  in  a  particu- 
lar manner,  ib. 
nominal,  should  be  mentioned,  ib. 


IMDEX. 

CONSIDERATION— co/i/iwiwrf. 

receipt  for,  should  be  abstracted,  8.     See  Rficfiirr. 

in  ancient  deeds,  presumed  to  be  paid,  9 

statement  of  payment  of,  will  estop  the  party  from  saymg  k  hm  not 
been  paid,  ib. 

counsel  must  see  that,  has  been  properly  paid,  45, 4/&,  47 

may  be  averred,  although  not  stated,  47 

presumption  on  payment  of,  M9,  540> 
CONTINGENT 

interest  in  term  of  years,  how  assigned  at  law  find  in  equity,  103. 284 

titles  of  contingent  estates  and  interests,  28$ 

how  they  may  be  conveyed  and  bound,  294, 285 

remainders,  destruction  of,  purefaaseir  niftst  now  take  tide  dqiending 
on,  341,342 
CONTRACTS  FOR  SALE 

should  be  abstracted,  or  a  copy  should  accompsay  aibstnwt,  29 

of  i)ersonalty,  what  they  usmilly  ccAKoit  of,  )23 
CONVEYANCE, 

what  are  held  to  be  questions  of,  m  a  title,  60,  00 

these  are   not  fatal,   azfd  will    not   be  enleitidiied   by   the 
court,  59 

when  vendor  has  a  right  to  call  on  a  party  to»  join,  it  is  a  question 
of,  59 

who  must  pay  expenses  of,  61 

where  vendor  need  not  tender  a,  to  purchaser,  134 

voluntary  and  fraudulent,  where  a  defect  in  abstract,  388 
where  defect  will  be  barred  by  lapse  of  titn^,  339,840 
COPARCENERS, 

how  abstract  of  title  of,  should  be  an'anged,  3 

may  release  copyholdar  to  each  other,  85 

titles  of,  152,  153 

only  of  real  property,  152 

how,  may  convey,  ib» 

where  the  possession  of  the  one  is  the  pcMseMftOii  ef  the  other,  152 

how,  are  seised,  ib. 

effect  of  partition  by,  ib. 

what  title  must  be  produced  by,  ib. 
COPIES 

of  court  rolls,  when  admissible  in  evidence,  266 
whei-e  evidence,  390 — 39d 


INDEX. 

COPYHoLD.    See    Customary  Freeholds,  Infant,  Married 
Woman,  Surrender. 

where  lands  are,  it  should  he  mentioned  in  the  head  of  the  ab- 
stract, 3 

where  title  of  freeholds  and,  b  connected,  what  abstracts  should  be 

furnished,  4.  30 
is  distinct,  there  should  be  separate  ab- 
stracts, 4. 30 

whal  abstracts  of,  usually  contain,  29 

what  they  should  contain,  ib, 

fines  payable  should  be  mentioned  in,  ib, 

when  court  rolls  contain  letters  of  attorney,  t6. 

when,  is  enfiranchised,  what  abstracts  should  be  furnished,  30, 31 

where  difierent  parts  of  the,  are  held  of  different  manors,  there 
should  be  different  abstracts,  31 

if  the  parties  are  not  in  possiession  of  the  admission,  &c.,  how  copies 
may  be  suppHed,  31 

titles  of,  83—89 

will  be  held  according  to  the  grant,  83 

what  n  custom  to  grant  to  several  for  three  lives  will  warrant  t6. 

alienation  of,  must  be  according  to  custom,  ib, 

will  of,  when  a  surrender  is  necessary,  ib.  84, 85 

evidence  of  title  of,  what,  84 

equitable  estates  in,  may  pass  without  surrender,  ib, 

how  equitable  estate  tail  in,  must  be  barred,  ib.  87 

where  equitable  estate  tail  cannot  be  created  in,  ib. 
legal  estate  tail  cannot  be  created  in,  i6« 

when,  may  be  conveyed  by  deed  9^  common  law,  85 

rights  in,  may  be  released  by  surrender,  ib. 

expectant  heir  of,  cannot  bind  his  iiiterest  by  surrender,  ib. 

all  other  interests  iD#  may  be  barred,  ib.  86 

how  married  woman  may  bar  her  interest  in,  86 

where,  is  granted  to  a  man  for  lives,  grant  will  determine  on  his 
death,  ib, 

statutes  as  to  estates  pur  auter  vie  do  not  apply  to,  ib. 

no  general  occupancy  of,  |&. 

custom 'may  prescribe  who  shall  take,  ib* 

no  fresh  grant  of,  can  be  made  at  the  present  day,  ib. 

surrender  of,  is  to  be  construed  as  a  freehoJ|t  assurance,  87 

entail  in,  how  barred,  ib. 


INDEX. 

COTYHOLD— continued. 

the  descriptions  of,  in  conrt  roDs  need  not  be  proved  to  apply  to  the 

present  state  of  property,  87 
tenant  of,  can  defeat  the  free  bench  of  his  wife,  how,  i6. 
as  to  priority  of  incumbrances  on,  it, 
who  may  appoint  attomies  to  suffer  recoveries  of,  87,  88 
who  can  compel  a  surrender  of,  88 
lord  cannot  deny  access  to  court-rolls,  iB. 
what  title  sufficient  to  enable  a  person  to  demand  it,  88, 89 
difficulty  of  ascertaining  what  are,  and  what  are  customary  free- 
holds, 89, 90 
enfranchised,  how  usual  to  investigate  title  of,  91 
where,  is  extinguished  in  the  freehold  tenure,  what  the  eflfect,  ib. 
where  lord  purchases,  how  title  should  be  investigated,  ib, 
where  tenant  obtains  a  release  of  the  seivices,  what  the  effect,  ib^ 

what  title  must  be  required,  ib. 
who  may  enfranchise,  ih. 

what  a  power,  to  enfranchise  will  authorize,  92. 
joint  tenants  of,  have  a  divisable  interest,  151,  152 
where  assignees  of  insolvents  seU,  what  should  be  dune,  183 
what  necessary  to  devise  of,  195,  196 
where  unsurrendered,  will  pass  by  will,  196 
not  comprised  within  the  Statutes  of  Frauds  or  wills,  197 
where  in&nt  is  entitled  to,  how  he  may  be  admitted,  236,  237 
not  liable  to  debts  or  judgments,  311,  312 
evidence  of  title  to,  363—366 
where  assurances  will  be  presumed,  472 
COPYRIGHT.    See  Litbrart  Property. 
CORPORATIONS, 

difficulty  of  title  under  renewable  leaseholds  held  by,  100,  101 
titles  under  lay,  what  they  generally  consist  of,  188—190 

how  they  may  alien,  189 

personal  estate  of,  probably  vests  in  the  crown,  ib. 

effect  of  dissolution  of  corporation,  ih. 

how  they  may  grant,  ib.  190 

cannot  express  its  will  except  by  writing,  190 

under  ecclesiaatical,  t6. 

how  restricted  from  alienation,  ib. 

how  they  may  purchase,  ib. 
how  attorney  must  be  appointed  by  them,  216 
where  the  production  of  books  of,  can  be  compeUed,  546 


INDEX. 

CORRODY. 

may  be  conveyed^  118 
COUNSEL, 

abstract  most  be  laid  before,  40,  41 
on  receiving  abstract  from,  wbat  necessary,  ib. 
must  be  resubmitted  to,  t^. 
must  be  instructed  to  prepare  deed,  43 
decide  on  the  validity  of  the  title,  44 
duty  of,  for  this  purpose,  44 — 54 
if  he  be  satis6ed  of  its  validity,  he  should  state  the  most  efiec- 

tual  mode  of  carrying  the  contract  into  effect,  44 
should  see  that  there  is  a  clear  deduction  as  well  of  the  legal  as 

the  equitable  estate,  iB. 
and  that  there  are  no  incumbrances,  ib, 
not  to  judge  of  the  prudence  of  accepting  the  title,  but  to  state 

all  objections  to  it,  45 
must  insist  on  such  a  title  as  a  subsequent  purchaser  will  be 

compelled  to  accept,  »i. 
should  not  at  first  rely  on  the  doctrines  of  presiunption,  t^. 
call  for  all  other  deeds,  &c.  referred  to  in  abstract,  ib. 
assign  all  outstanding  terms,  ib, 
inquire  for  wills  and  marriage  settlements  of  persons 

who  have  died  seised  in  fee,  ib. 
usual  to  demand  an  affidavit  that  no  settlement  exists, 

ib. 
must  see  that  consideration  money  has  been  properly 

paid,  45,  46,  47 
must  see  that  the  deed  contains  the  usual  clause  for  ex- 
empting   purchaser  from  application   of  purchase 
money,  46 
must  pay  particular  attention  to  the  parcels,  ib, 

if  their  identity  be  doubtful,  how  it  must  be  proved,  1  ] .  46 
should  insist  on  the  production  of  evidence  that  fine  or  reco* 

very  has  been  suffered  or  levied,  46 
will  be  more  rigid  in  his  inquiries  if  property  be  large,  than  if 
it  be  small,  ib. 

so  also  if  the  title  is  fresh  in  the  market,  ib, 
report  that  a  title  is  bad  will  provoke  inquiry  of^  ib, 
where  defect  occurs  it  must  be  seen  whether  it  has  not  been 

remedied,  46,  47 
what  should  be  particulariy  attended  to  by,  47. 


INDEX. 

COVNSEJj—eontinusd. 

knowledge  of  learning  of  uses  and  trusts,  and  merger  aad  eaustnic- 

tion  of  wills  essential  to^  in  examining  abstract,  47,  48 
directions  for  examining  abstract,  as  to  keeping  the  difline&t  estates 

distinct,  47,  48 
if  the  lands  are  situate  in  Kent,  inqnizj  miist  be  made  as  to 

whether  they  are  disgavelled,  48^ 
where  a  deed  has  a  peculiar  operation,  if  it  will  not  thus  operate  it 

should  be  seen  wheth^er  it  will  not  operate  in  some  other  waj, 

48,  49 
should  inquire  whether  a  fine  was  levied  with  proelamations,  and 

whether    the  common  Toudiee    was  vouched  in    a  recovery, 

49 
duty  of,  49 
extnu^dinary  occuimices  in  abstract  should  excite  suspicion    of, 

49 
if  a  deed  is  delivered  as  ane  screw,  it  must  be  seen  that  the  con- 
ditions have  been  performed^  ib. 
where  Uveiy  of  seisin  is  essential  to  the  operation  of  a  deed,  it  must 
be  seen  that  it  has  been  properly  made,  ib, 
and  if  by  attorney,  the  authoxity  should  accompany  the  title- 
deeds,  ib* 
where  a  deed  reqiuies  enrolment,  it  must  be  seen  that  it  has  been 

made,  60,  61 
how  bargains  and  sales  must  be  enrolled,  60,  61 
deeds  must  be  seen  to  have  been  executed  by  the  proper  parties, 

and  that  the  execution  is  properly  attested  in  the  proper  manner, 

61,62 
where  under  a  power,  62 
where  attestation  is  important,  61,  62 
should  see  that  there  is  a  receipt  endoned  for  the  consideration, 

62^63 
not  accountable  for  what  does  tiot  appear  on  abstract,  63 
when,  should  qualify  his  opinion,  t&. 
if,  discover  a  flaw,  what  he  should  do,  t^. 
although,  approve  of  title,  purchaser  is  not  boimd,  it. 
purchaser  must  take   a  good  tide,  although  his,   disapprove  of 

it,  63,  64 
where,  must  require  an  earlier  title  than  sixty  years,  64 — 69. 
COURT  ROLLS. 

how  descriptions  in,  must  be  proved,  87 


INDEX. 

COURT  ROLLS— c<m<tntttfrf. 

the  loni  cannot  deny  aceew  to,  88 

what  estate  is  sufficient  to  enahle  a  penon  to^  make  the  demand^ 
88,89 

Court  of  King's  Bench  will  compel  pxcNhietion  of,  by  mandamut,  89 

evidence  of,  363—366 

between  whom  they  ae  evidence,  363.  365 

in  whose  custody,  are  kept,  364 

who  may  inspect,  i5. 

do  not  work  an  estoppel,  t^. 

secondary  evidence  of,  364 

copies  of,  should  be  authentiested,  366 

when  admissible  in  evidence,  366 
COVENANTS, 

the  usual,  need  not  be  fully  abstracted,  17 

exceptions  in,  ti^;ainst  incBmbiances  and  for  quiet  enjo3anent  should 
be  abstracted,  ib, 

where  an  outstanding  term  is  mentioned  in,  what  should  be  ab- 
stracted, ib, 

where,  for  production  of  title-deeds  disclose  any  evidence  of  the  title/ 
when  it  should  be  abstracted,  t^.  18 

all  unusual,  should  be  abstracted,  18 

where,  will  be  presumed  to  be  satisfied,  602 
CREDITORS, 

when  lachss  does  not  apply  to,  337, 522—524 

presumption  of  waiver  of  equitable  claims  by,  when  it  will  be  raised, 
516—524 
CROSS-REMAINDERS, 

how  title  to,  should  be  considered,  80,  91 

what  tenant  in  tail  with,  over  can  convey,  81 

cannot  be  raised  by  implication  in  a  deed,  ib. 

may  be  raised  by  implication  in  a  will,  82 

where  presumption  is  in  favour  of,  540 
CROWN, 

if  lands  are  derived  from  grant  of^  what  abstract  of  title  must  be 
produced,  66,  66 

titles  of  lands  derived  from  the,  287 

where  the  rights  of  the,  are  barred,  288 

whether  a  reversion  vested  in  tlie,  may  be  barred^  288 — 292 

pui*chaser  will  not  be  compelled  to  take  a  title  depending  on,  293 


INDEX. 

CROWS^cantinued. 

where  purchaser  will  not  have  the  benefit  of ««//««!  tempus  act,  293 

purchaser  of  an  estate  from  an  accountant  of  the  crown,  318,  319 
CURTESY, 

tenant  by,  a  tenant  for  life,  74 

where  estate  by,  wiU  not  arise,  76 

does  not  attach  upon  estates,  pur  autre  vU,  76 

where  a  defect  in  a  title,  325 

will  not  be  defeated  by  executory  devise,  327 
CUSTOMARY  FREEHOLDS, 

titlesof,  89— 91 

general  nature  of,  the  same  as  copyholds,  89 

how  they  are  held,  t6. 

where  the  freehold  is,  t^. 

where  bargain  and  sale  as  well  as  surrender  are  required,  ib. 

difficulty  in  ascertaining  what  are,  and  what  are  copyholds,  t6. 
'   what  will  be  considered  customary  freeholds,  89,  90, 91 

how  they  may  b^  devised,  90, 91 


D. 

DATE, 

of  deeds,  should  be  abstracted, 
DEATH 

of  parties  should  be  mentioned  in  abstract,  4 

of  intestate  not  proved  by  production  of  letters  of  administration,  360 

how  proved,  373 — 377 

without  issue,  how  proved,  377,  378 
DEBTS.    See  Crown. 

may  be  assigned  in  equity,  125 

what  sales  may  be  compelled  for  payment  of,  203,  204 

due  to  the  crown,  defects  in  title,  310 

what  they  are  a  lien  upon,  317.  319 
mode  of  obtainining  discharge  from,  319 

charged  on  lands,  a  defect,  324 

when  they  will  be  presumed  to  be  satisfied,  478—486 

when  simple  contract,  wiU  be  presumed  to  be  satisfied,  484—486 

where  a  legacy  shall  be  taken  to  be  in  satisfaction  of  a  debt,  486 

DECREE. 

« 

where,  should  be  abstracted,  27 

master's  report  under,  should  be  abstracted,  ib.  28 


INDEX.      * 

DECKEE-'^otttinued. 

bow  payment  of  mone j  into  court  nnder^  must  be  proved,  ib. 
titles  under,  202— iM>6 

wbat  purchaser  under  is  bound  to  see^  202 
.  wben  purchaser  under  is  entitled  to  bis  costs,  202, 203 

not  entitled  to  an  indemnity,  203 
where  conveyance  may  be  compelled  from  infants  under,  203,  204 
where,  is  obtained  by  fraud,  where  purchase  under,  will  be  disturbed, 

206,207 
where  a  defect  in  title,  331 
how  proved,  371,  372.  373 
when,  will  be  presumed  to  be  satified,  486—488 
DEEDS.    See  Covenant. 
should  be  abstracted,  3 
what  parts  should  be  abstracted,  6 — 22 
when  there  is  a  schedule  of,  it  should  be  abstracted,  18 
whether  signing  is  necessary  to,  18—21 

erasure,  interlineation,  or  canceUation  of,  should  be  noticed  in  ab- 
stract, 22 
all  other  facts  which  affect  the  validity  of,  should  be  mentioned  in 

abstract,  22 
where  loss  of,  creating  term  will  not  invalidate  the  title,  104 
evidence  of,  357 — 359 
DEFECT 

in  abstract,  must  be  pointed  out  by  counsel,  44 
where,  occurs  in  abstract,  it  should  be  seen  whether  it  has  not  been 
remedied,  47 
DEFECTS 

in  title.    See  Table  of  Contents. 
DENIZEN.    See  Alien. 

how  may  aliene,  264 
DESCENTS 

should  be  mentioned  in  abstitet,  4 

if  tide  be  derived  through  long  chain  of,  what  abstract'should  be 

produced,  66,  67 
titles  under^  difficulties  of,  199 

what  is  usual  to  demand  in,  199^-^201 
vendor  shoidd  give  a  bond  of  indemnity  against  all  de- 
fects, 201 
recent,  what  should  be  required,  201,  202 
what  will  not  be  a  good  title  under,  202 


INDEX. 

DEVISE, 

of  eeUttM  furauinB  vU,  benr  mrnie,  76 

without  any    nwds   of  liinitftfinp»    what 
estates  wiH  fisi^  79 

of  enstamary  iaeehaldBy  wkeft  eqpdtahk  inleHife  iriil  fata  by,  90,  91 
DEVISEE, 

where  title  is  desived  thioii^,  wbat  title  most  be  prodiioad»  -67 
DEVISES, 

what  are  void,  195 

of  copyholds,  what  necessary  to,  195,  196 
DIGNITIES 

cannot  be  assigned  ibr  yens,  122 
DISCLAIMER, 

when  trustees  should  make,  160,  161 

how  it  may  be  made,  161, 162 
DISCONTINUANCE, 

by  tenant  in  tail,  what  etifect  it  will  have,  71 

what  will  cxeate  a,  72 

what  will  not  create  a,  ib. 

partial,  how  created,  ib. 

when  lease  and  release  and  fine  will  work  a,  ib. 
DISSEISIN, 

titles  under,  224 

the  old  rules  as  to,  have  been  much  altered,  ib. 

former  effect  of  feoffinent  by,  ib. 

newdoctriae  of,  by  election,  now  the  adopted  principle  of  the  courts 
of  common  law,  224,  225 

person  in  by,  may  be  ousted,  226      » 

levying  fine,  inoperative,  ib. 

as  between  trustee  and  cestui  que  trust,  ib. 
DOWER, 

tenant  by,  a  tenant  for  life,  74  ' 

does  not  attach  on  estates  pur  autre  me,  76 

•where  a  defect  in  tide,  324—  d26 

where  a  term  will  protect  against,  325 

a  legal  right  does  not  attach  on  an  equity  :of  tedemption,  326 

a  person  purchasing  estate  firom  married  man  has  notice  of,  ib. 

will  not  be  defeated  by  executoiy  devise,  327 
DRAFT 

of  deed  or  will  where  evidence,  391  . 

of  deeds,  attorney  has  no  right  to  keep,  550 
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E. 


EASEMENT, 

where  it  cannot  be  granted  without  deed,  1 18 
ECCLESIASTICAL  PERSONS, 

titles  under,  191 

how  clei^man  may  charge  his  benefice,  191,  192 

where  assignment  of  annuity  by,  will  be  valid,  192 

what  is  sufficient  evidence  of  title  under,  ib. 

what  leases  of  fisums,  may  take,  ib, 
ELEGIT, 

tenant  by,  what  interest  he  has,  109,  110 

execution  under,  will  bind  the  sundvor  of  joint  tenants,  150 
ENCROACHMENT, 

titles  of;,  on  waste  lands,  277 

who  is  entitled  to  make,  t6, 

where,  will  be  presumed  to  have  been  made  by  consent  of  all,  t^. 
279 

when  title  to,  will  be  valid,  279 — 281 
ENDOWMENT. 

of  vicarage,  when  it  will  be  presumed,  431,  432 
ENFRANCHISEMENT,    See  Copyholds. 

how  usual  to  investigate  title  under,  91, 92 

who  may  make,  92 

where  deed  of,  will  be  presumed,  92.  428 
ENGRAVING.    See  Literary  Property. 

right  to,  who  has,  154 

date  and  name  of  engraver  must  be  upon,  to  establish  a  property 

in  it,  156 
what  purchaser  of  should  see,  t^. 
ENROLMENT, 
of  deed,  &c. 

should  be  mentioned  in  the  abstract,  22 

counsel  must  see  that,  deeds  have  had  the  proper,  where  it  is 

required,  50,  51 
bargains  and  sales,  when  they  most  be  enrolled,  ib. 
when,  relates  to,  51 


IND£X. 

ENROLMENT— con««wrf 

of  deeds  relating  to  abankrapt's  estate,  bow  to  be  made,  50, 51 
of  bargain  and  sale,  bow  proved,  383,  384 
of  annuity,  bow  proved,  ib, 
of  lease,  bow  proved,  384 
wben,  will  be  presbmed,  474, 476 
ENTRY, 

by  disseisin,  abatement,  intrusion,  &c.  sbould  be  mentioned  in  ab- 

abstract,  4 
rigbt  of,  will  be  an  objection  to  a  title,  60 
ENTRIES, 

wben  evidence  of  title,  389 
EQUITABLE  TITLES, 
not  marketable^  66,  206 
bow  owner  of,  may  convey,  206 
wben  purchaser  will  be  compelled  to  take,  206,  207 

EQunx 

wben  abstract  is  conadered  complete  in,  1 
of  redemption,  titles  of,  304 

what  purchaser  of,  sboiild  ascertain,  ib, 

bow,  usually  transferred.  305 

wbat  purchaser  of,  usually  covenants  for,  ib, 

wben  conveyance  or  release  of,  will  be  presumed.  See  Presitw p- 

TION. 

when  right  of  mortgagor  to,  will  be  barred  or  waived,  512.  530, 
531 
ESTOPPEL 

titles  under,  227 

where  recital  will  operate  by,  227,  228 
how  contingent  interests  may  be  bound  by,  284 — 286 
no,  worked  by  court  rolls,  364. 
EVIDENCE.    See  Presumption. 

letters  of  probate  are,  of  the  facts  they  state,  $ed  quare,  25.  360 
purchaser's  solicitor  must  sec  that  the  abstract  is  supported  by  the 

proper,  39.  354 
counsel  must  point  out  what  the,  should  be,  44 
of  attestation  of  deeds  thirty  years  old  unnecessary,  52 
of  existence  of  reversion  when  necessary,  79 
of  title  to  copyholds  what,  84 

ships  what,  134,  135 
when  will  can  be  admitted  as,  172,  173 


INDEX. 

EVTOENCE— cofi/tfMMd. 

of  title,  when  lease  is,  199,  200 

•after  completing  porchase,  piurchaser  cannot  insist  on  further,  366, 

356 
where,  is  deficieut»  purchaser  will  not  be  compelled  to  accept  title, 

356,357 
where  a  court  of  equity  will  hold  a  fiict  to  be  proved,  356 
of  deeds,  357 

how  they  may  be  proved,  357—359 
deeds  thirty  years  old  prove  themselves,  358 
ci  wills  and  lettexs  of  administration,  360 — 363 
wills  thirty  years  old  prove  themselves,  362 
of  coort  ix>lls,  363-*-366 

fines,  366,  367 

recoveries,  368 

acts  of  padiameat,  369, 370 

records  and  proceedings  in  Chancery,  370 — 373 

births,  maniagesj  and  deaths,  373—377 

intestacy,  377 

legitimacy,  t^. 

death  without  issue,  377,  378 

executorship  and  administratorship,  378,  379 

tide,  379 

bankruptcy,  commissions  of  bankrupt,  and  proceedings  under  the 
same,  379—382 

dischaige  of  insolvent  debtor,  382 

enrolment,  383 

heirship,  384 

bachelorhood,  t6. 

identity,  385 

payment  of  money  into  court,  t6. 
legacies,  t  ^. 

public  books,  ib, 

parliamentary  surveys,  386 

terriers,  ib. 

pedigrees,  387 

family  documents,  388 

bishop's  register,  389 

entries,  ib» 

maps,  ib, 
of  secondary,  in  support  of  abstracts  of  title,  390 

P  P 


INDEX. 

EVroENCE— confmtwrf. 

copies,  drafts,  and  abstracts,  390 — 393 
extracts,  393 
recitals,  ib, 
of  the  admissibility  of  parol>  on  the  examination  of  abstfacts  of 
title,  396 
rules  as  to,  396—399 
parol, 

where  admissible  to  explain  a  fine,  220.  366,  367 

other  instances  where  it  is  admissible,  399—402 

admissible  to  explain  the  nature  and  amount  of  the  property  of 

a  testator,  when,  402,  403 
admissible  to  show  intention  to  exercise  power,  where,  403 — 
413 
where  unstamped  instrument  is  admissible  in,  543-*-*645 

the  production  of  instruments  may  be  ccmipeUed,  6i5 — 547 
EXCEPTION, 

should  be  abstracted,  1 1 
EXCHANGES, 
titles  under,  208 

what  validity  of,  will  depaid  on,  t6. 
what  abstract  of,  ought  to  contain,  t^.  209 
warranty  under,  ib.  209 

when  it  will  not  arise,  209 
titles  on,  under  inclosure  acts,  274 

lands  received  on,  become  subject  to  what  charges,  t6. 
what  title  must  be  inspected,  274,  275 
EXCOMMUNICANT, 

title  under,  264 
EXECUTION, 

mode  of,  when  and  how  to  be  stated  in  abstract,  10, 18 

of  deed-poll  is  usually  mentioned  at  the  beginning  of  the  abstract, 

18 
where  a  particular  mode  of,  is  necessary,  it  should  be  shown  that  it 

has  been  made,  ib, 
counsel  must  see  that  deeds  have  had  proper,  51 
where  a  pailicular  mode  of,  is  required  under  a  power,  it  must  be 
seen  that  it  has  been  complied  with,  52,  211,  212 
EXECUTOR, 

where  a  person  claims  as  executor  of  an,  or  the  exeoutor  of  a  sur- 
viving executor,  what  abstract  should  show,  24,  25 


INDEX. 

EXECUTOR— ron^miwrf. 

when^  dies  intestate,  there  must  be  an  administration  de  bonis  non 
of  the  testator,  24 

will  hold  estate  per  auter  vie  for  benefit  of  devisee,  although  there 
has  been  no  formal  devise,  75 

one  of  several,  may  assign  entirety  of  leaseholds,  96, 

when  assignment  purports  to  be  by  all,  but  is  executed  by  one  only, 
ib. 

where  annuity  will  go  to,  121 

in  assignment  of  legacy,  where  assent  of,  necessary,  125,  171 

leasehplds,  where  assent  of,  necessary,  172 

where,  can  assent,  ib.  126 

notice  to,  of  assignment  of  equitable  interest,  when  it  should  be 
given,  126 

may  transfer  stock,  although  spedfidally  bequeathed,  13 1 

titles  under,  and  administrator,  170 — 174 

where  a  person  becomes  complete,  170 

effect  of  renunciation  by  every,  ib, 

when,  must  renounce  more  than  once,  171 

how  renunciation  must  be  made,  ib. 

where,  may  act,  although  he  has  renounced,  170,  171 

in  taking  lease  of,  what  precaution  should  be  used,  171 

derives  his  title  from  the  will,  1 72 

where,  may  make  a  valid  title,  172,  173 

what,  may  do  before  probate,  173 

where,  has  implied  power  to  sell,  174 

what  po^^ers,  will  have,  ib. 

how  and  when  powers  to,  may  be  executed,  210,  21 1 

probate  the  proper  evidence  of  a  person  being,  360, 361.  378, 379 
EXECUTORSHIP, 

how  proved,  378,  379 
EXECUTORY  DEVISE, 

tenant  per  auter  vis  cannot  bar,  77 

interest,  in  leaseholds  is  transmissible  to  executor,  102 
how  it  may  be  assigned  and  transfored,  103 
EXEMPLIFICATIONS, 

of  records,  when  evidence,  370, 371 
EXTRACTS, 

where  not  admissible  as  evidence,  393 
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F. 

FAMILY  DOCUMENTS, 

when  evidence,  388 
FELON, 

title  under,  261 

when,  may  dispose  of  his  goods,  262 

lands,  ib. 
FEME  COVERT.    See  Married  Woman. 
FEOFFMENT, 

effect  of,  hy  disseisin  much  varied  hy  late  decisions,  224 

plan  for  a  termor  to  acquire  the  fee  hy  means  of  a,  225 
difficulty  of,  ib, 

where  a  defect  in  a  title,  332 
FERRY, 

what,  117 

how  it  may  be  demised,  117 

what  sufficient  evidence  of  title  to,  1 18 
FINES, 

should  be  abstracted,  3 

what  should  be  mentioned  in  abstracts  of,  25 

the  nature  of,  should  he  mentioned  in  abstract,  26 

counsel  should  not  rely  on  the  expression  **  fine  levied  accordingly,' 
but  insist  on  the  proof,  46 

when  abstract  commences  with,  by  which  an  estate  tail  is  haired, 
the  creation  of  the  estate  tail  should  be  shown,  66 

where  a  purchaser  must  be  satisfied  with  the  levying  a  fine  by  a 
tenant  in  tail,  ib, 

when,  will  work  a  discontinuance,  72 

effect  of,  on  lands  of  ancient  demesne,  92 

may  be  levied  of  tithes,  1 13 

effect  of,  by  one  tenant  in  common,  154 

titles  under,  218 

what  must  be  looked  to,  218—220 

what  lands  may  be  included  in  one  concord,  219 

what,  are  levied  with  proclamations,  ib, 
what  proclamations  will  bar,  ib.  229 

where  parcels  in,  maybe  amended  by  the  deed  of  uses,  220, 366, 367 
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INPEX. 

FINES— continued. 

when  parol  evidence  is  admissible  to  explain,  ib, 

of  lands  in  Chester  and  Wales,  how  to  be  perfected,  220,  221 

by  persons  without  seisin,  inoperative,  226 

where  a  defect  in  a  title,  332,  333 

evidence  of,  366,  367 

proclamations  on,  ib. 

where  averment  admissible  to  explain,  220,  366,  367 

which  the  true  record  of,  367 

when  it  will  be  presumed,  472 
FINES  (COPYHOLD), 

should  be  mentioned  in  abstract,  29 

payable  by  infant,  &c.  how  payment  may  be  compelled,  237,  238 
FISHERY, 

several,  what,  1 17 

how  it  may  be  leased,  ib. 

where  right  of,  will  be  presumed,  428 
FORFEITURE, 

by  tenant  for  Ufe,  effect  on  interests  created  by  him,  74 

where,  will  be  presumed  to  be  waived,  506— d08 
FRANCHISE, 

what,  116,  117 

how  it  can  be  claimed,  ib. 

right  of  market,  1 6.  117 

free  chase,  117 

parks,  ib. 

warrens,  ib. 

forests,  ib. 

free  fisheries,  ib. 

ferry,  117,118 
FREE  CHASE, 

what,  117 

how  derived,  ib. 

what  are  beasts  and  birds  of,  ib. 

right  of,  often  separately  conveyed,  ib. 
FREEHOLDS, 

where  the  title  of,  and  copyholds  is  connected,  what  abstracts  should 

be  furnished,  4 
distinct,  there  should  be  separate 
abstracts,  t6. 


INDEX, 


G. 


GAVELKIND, 

if  lands  are  of,  tenure,  it  is  usually  mentioned  in  the  head  of  the 

ahstract,  3 
if  lands  are  situate  in  Kent  it  should  he  mentioned  whether  thej  axe 

of,  tenure,  ib. 
inquiry  must  he  made  whether  they  axe 
of,  tenure,  48 
descent  in,  cannot  he  applicahle  to  property  not  in  existence  at  the 
time  of  the  Conquest,  ib. 
GENERAL  WORDS, 

should  he  abstracted,  1 1 
GOODS.    See  Pebsonalty. 

how  transfer  of,  is  made,  146 
GOODWILL, 

court  of  equity  will  not  execute  contract  for  the  sale  of,  14 
when  equity  will  entertain  a  suit  relating  to,  ib. 
the  sale  of,  wiU  be  valid  at  law,  ib. 
what  stipulation  should  he  inserted  in  contract  for,  147 
GRANTING  PART, 

in  deeds,  what  should  he  abstracted,  9,  10 

granting  words  in  should  he  fully  abstracted,  10 

words  of  limitation  annexed  to  the  grant  should  also  be  fully  given, 

ib. 
the  reference  to  the  lease  for  a  year  shoidd  he  given,  ib. 
where  there  are  more  than  one,  however,  they  should  he  abstracted, 
ib. 
GUARDIAN.    See  Infant. 
titles  under,  174 
what,  may  convey,  ib. 
what  interest  he  has,  ib.  1 75 
what,  may  do,  ib.  175 
cannot  assign  his  guardianship,  ib. 
how  may  he  appointed,  ib. 
where  agreement  of,  as  to*  infant's  proper^  will  be  valid,  240 


INDEX. 


H. 


HABENDUM, 

should  be  fully  abstracted,  1 1^  12 
HALF-PAY, 

officer  cannot  assign,  119 
HEAD, 

usually  given  to  abstract,  2 
what  it  contains,  t6.  3 
HEIR, 

where  in  abstract  of  will,  it  is  material  to  show  who  was,  of  the  tes- 
tator, 23 

where  there  should  be  a  deduction  of  title  from  heir  to,  ib. 

where  will  should  be  proved  against>  198 
should  join  in  conveyance,  198 

where  person  will  be  presumed  to  be,  201 
HEIRSHIP, 

when  it  must  be  proved,  384 

how  proved,  ib, 
HUSBAND, 

what  enjoyment  of  wife's  property,  is  entitled  to,  241 — ^244,  245 

what  interest  therein,  can  dispose  of,  241_245 

what  wiU  amount  to  a  reduction  of  possession  of  chosei  in  action  by, 
242 

what  part  of  wife's  estate,  cannot  enjoy,  243 

presumption  between,  and  wife  on  loan  of  money,  641 


I. 


IDENTITY.    See  Affidavit. 

how  proved,  385 
IDIOT.— See  Lunatic. 
INCLOSURE  ACTS.    See  Exchange, 

are  seldom  fully  abstracted,  26 


INDEX. 

INCLOSURE  ACTS^continued. 

what  is  usual  to  mention,  ib. 

what  clauses  should  be  mentioned^  ib,  27 

in  titles  under,  how  parceb  should  be  mentioned  in  abstract^  27 

allotment  under,  titles  under,  269 
what  must  be  seen  in,  Uf. 

common  provisions  in,  269—272 

term  under,  of  what  nature,  269,  270 

when  allotment  under,  will  pass  by  will>  270 

what  title  a  purchaser  may  insist  upon  under,  271,  272,  273 

allotment  under,  is  a  freehold,  272 

subject  to  old  uses  where,  ib. 

what  necessary  to  award  under,  ib, 

where  rector  will  be  barred  under,  279 

where  land-tax  and  tithe  attach  on  allotment  under,  ib, 

strip  of  land  lying  next  to  allotment  under  inclosure,  who  it  belongs 
to,  tft. 

what  abstract  must  be  produced  under,  275,  276 

where  one  allotment  is  made  under,  for  many  tenements,  276 
remedy  for  this,  ib,       ^ 

what  powers,  commissioners  under,  have,  276 
INCUMBRANCES, 

the  discharge  of  all,  must  be  clearly  shown  on  the  abstract,  5 

mentioned  in  covenants  for  title  should  be  abstracted,  17 

must  be  searched  for  by  purchaser's  solicitor,  40 

when  discovered,  the  proper  indemnity  must  be  considered,  42 

counsel  must  see  that  there  are  no,  on  the  title,  44 

what,  tenant  in  tail  may  bar  by  recovery,  73 

as  to  priority  of,  on  copyholds,  87 

where  there  is  an  extinguishment  of  the  copyhold  in  the  freehold, 
take  efiect  in  possession,  91 
INDEMNITY, 

where  incumbrances  ore  discovered,  the  proper,  should  be  consider- 
ed, 42 

assignee  of  leaseholds  must  give,  against  covenants  when,  97 

where  title  to  leaseholds  will  be  defective  even  with,  ib,  98 

purchaser  under  decree  not  entitled  to,  203 

of,  against  defects  in  abstracts,  343 

doubtful  whether  court  of  equity  will  compel  a  purchaser  to  accept 
a  title  with  an,  346 


IND£X. 

ISDENLSTTY— continued. 

according  to  earlier  cases  it  would^  346^  347 
but  later  cases  have  altered  the  rule,  347—351 
what  the  best  mode  of  efiecting,  351 
purchaser  of  estate  subject  to  mortgage  is  bound  to  give,  to  vendor 

against  mortgagee,  352 
purchaser  of  leaseholds  must  give,  ib. 

at  sale  under  decree,  what,  camiot  be  enforced,  t^. 
the  consequence  of  purchaser  covenanting  to  pay  annuity  charged 

on  lands  and  to  grant,  to  vendor,  ib, 
executor  cannot  be  compelled  to  pay  residue  without  ib. 
vendor  agreeing  to  give,  inll  be  compelled  to^rform  his  agreement,  ib, 
INFANT, 

trustee  or  mortgagee,  statutory,  enactments  relating  to,  165, 16$ 

when,  may  make  a  will,  194 

in  ventre  $a  mere  may  be  devisee,  195 

where,  can  be  compelled  to  convey,  203 

titles  under,  233 

cannot  make  a  deed,  233,  234 

where  conveyance  by,  is  only  voidable,  233,  234 

what  contracts  and  covenants,  may  enter  into,  234,  235 

trustee  or  mortgagee,  how  he  may  convey  trust  property,  235, 236 

how  mortgage  money  belonging  to,  may  be  paid,  236 

how,  may  surrender  and  renew  leases,  238 

what  leases  may  be  made  of  lands  of,  under  the  direction  of  the 

Court  of  Chancery,  239 
when  dividends  of  stock  may  be  paid  to,  240 
INSANITY, 

presumption  of,  when  it  arises,  537 
INSOLVENT, 

where  person  is,  a  title  to  his  property  will  not  be  readily  ac- 
cepted, 181 
where,  is  nSade  a  party  in  conveyance,  183 

difficulties  of  title  imder,  where  legal  estate  has  been  conveyed  to 
provisional  assignee,  and  remains  vested  in  him,  184 
how  in  such  a  case  l^^al  estate  may  be  obtained  from  the  provi- 
sional assignee,  184 — 187 
lands  of,  vested  in  provisional  assignee,  which  appear  to  be  of  no 

value  to  creditors,  how  obtained,  186 
what  recovery  by,  will  be  invalid,  187 


INDEX. 

INSOLVEST-^ontinued. 

discharge  of,  how  proved,  382 

how  filing  of  petition  by,  is  proved,  ib, 
INSURANCE.     See  Polict  of  Insceancb. 
INTERLINEATIONS, 

presumption  as  to,  475 
INTESTACY, 

how  proved,  377 


J. 

JOINT  TENANTS.    See  Partners. 

how  abstracts  of  title  of,  should  be  arranged,  3 

may  release  copyholds  to  each  other,  65 

how,  must  convey  leaseholds,  94 

titles  under,  150—152 

of  what  property,  150 

bound  by  what  charges,  ib, 

effect  of  charges  made  by  themselves,  151 

the  efiect  of  a  severance  by  one,  150 

proper  assurance  from  one,  to  another,  ib, 

what  they  may  pass,  151 

proper  assurance  from,  to  a  stranger,  ib, 

have  no  devisable  estate,  151, 152 
JUDGMENTS, 

strictly  all,  should  be  fully  mentioned  in  the  abstract,  1 
where  this  should  be  done,  27 

where,  should  be  noticed  in  abstract,  ib. 

are,  in  fact,  rarely  mentioned,  ib. 

are  objections  to  the  conveyance,  not  to  the  title,  59 

may  be  cre^t^  by  tenant  for  life,  so  that  searches  must  be  made, 
74,  75. 

reversion  expectant  on  estate  tail  subject  to,  79 

what  search  must  be  made  for,  307.  309.  315 

what,  are  a  lien  upon,  ib.  309.  311,  312,  313.  316 

what  may  be  extended  by,  307 

effects  of  not  docketting,  309 

in  register  counties  what  search  should  be  made  for,  310,  311 


INDEX. 

JUDGMENTS— c<mrtiiik?rf. 

notice  of^  consequence  of,  313. 315, 316 
wheare  they  are  no  objection  to  a  title,  313 
satisfied,  are  sometimes  assigned  to  purcbaser,  316 

advantage  of  this,  ib, 
of  courts  of  justice,  how  proved,  371 
when,  will  be  presumed  to  be  satisfied,  486-*488 

JURISDICTION, 

where  trustee  is  out  of  the,  what  may  be  done,  16d 

where  person  who  may  be  compelled  to  renew  is  out  of  the,  265 


K. 


KING, 

has  power  to  devise,  195 


L. 

LAND  TAX, 

sales  of  coyyholds  under,  acts  how  made,  85 

enfranchisement  to  redeem,  is  authorized,  92 

where,  attaches  on  allotment  and  indosure  act,  273 

titles  under,  acts,  303 

what  should  be  seen,  303, 304 
LEASE.    See  Alien,  Leaseholds. 

in  abstracting,  what  covenants  should  be  abstracted,  18 

where  purchaser  has  notice  of  a  tenancy,  he  wll  be  bound  by  the 
terms  of,  42, 43 

where  a  man  contracts  to  grant,  to  another,  to  hold  firom  a  certain 
day,  if  he  show  no  title  on  that  day,  the  contract  will  be  re- 
scinded, 57 

by  tenant  in  tail  will  bind  issue  in  tail  until  entry,  71 

for  lives  is  for  almost  all  purposes  considered  as  conferring  a  title  to 
the  fireehold,  78 

if  tenant  for  three  lives  grant,  for  three  other  lives,  grantor  has  still 
an  estate  in  reversion,  ib, 

to  what,  reversion  after  estate  tail  is  subject,  80  ^ 


]ND£X. 

every,  Talid,  except  that  of  an  in&nt>  95 

it  most  be  seen  that,  have  been  granted  by  the  proper  peraons,  96 

where  title  of  lessor  can  be  demanded,  98-^100 

rule  as  to  production  of  title  does  not  apply  to  Ushop's,  99 

where,  is  granted  under  a  power,  what  must  be  attended  tOj  101 

granted  under  tenant  right,  101, 102 

of  fishery  or  feny,  how  made,  117 

under  trustees  of  charities,  168 

by  executor,  171 

what,  guardian  may  make,  174—176 

corporation  may  make,  192 

ecclesiastical  persons  may  take,  193 
when  endence  of  title,  199,200 
what,  in£mt  may  make,  235, 239, 240 
how  in&nts  may  surrender  and  renew,  238 

married  woman  may  surrender  and  renew,  249 

lunatic  may  surrender  and  renew,  and  make,  255 — ^257, 260 
what  lord  of  manor  may  make  of  waste  land,  277 
where  a  defect  in  a  title,  332 
LEASE  FOR  A  YEAR, 

the  reference  to,  must  be  shortly  abstracted,  10 
if,  is  lost,  must  be  fiilly  abstracted,  ib. 
how,  must  be  proved,  359 
where  recital  of,  is  sufficient  in  Ireland,  360 
LEASEHOLDS.    SeeLEASB.   Term  of  Years. 
title  should  commence  with  deed  creating  term,  31 
where  original  lease  is  created  under  a  power,  what  abstract  should 

contain,  31 
registry  of,  should  be  mentioned  in  abstract,  ib, 
tides  of,  95^103 

how  they  should  commence,  i6. 

what  they  should  contain,  t^. 

in  considering,  what  should  be  attended  io,  ib.  96, 97 

how  they  may  be  transferred,  ib.  96 

how  joint  tenants  must  cotivey,  96 

how  executors  may  convey,  i6. 
where  lease  is  made  in  consideration  of  surrender  of  a  former  lease, 

what  must  be  seen,  ib. 
where  title  is  defective  to,  on  account  of  a  mortgage,  97 


INDEX. 

LEASEHOLDS— «on/tntMdf. 

in  assignment  of,  wbat  coyenants  shonld  be  entered  into  by  as- 
signor, 97 
wbat  covenants  sbould  be  entered  into  by  assignee,  ib. 
in  assignment  of,  wbere  assignee  must  obtain  assent  of  original 

lessor,  ib. 
where  title  to,  will  be  defective,  even  with  an  indemnity,  ib.  98 
title  to,  can  be  required,  98 — 100 

title  to,  can  be  compelled  by  assignor,  assignee  may  enforce 
its  production,  99 
renewable,  difficulty  respecting  the  tide  to,  100, 101 
executory  interest  in,  is  transmissible  to  executors,  102 
what  constitutes  an  assignment  of,  and  what  an  underlease  of,  102 
whether  purchaser  of,  may  accept  the  title  of,  when  mesne  assign- 
ments are  lost,  104, 105 
judgments  not  a  Uen  upon,  313 
mesne  assignments  of,  will  be  presumed,  438 
LEGACY, 

may  be  assigned  in  equity,  125 

where,  is  assigned,  what  must  be  proved,  ib. 

may  be  insisted  on  by  purchaser,  ib. 
executor  may  assent  to,  to  himself,  ib. 
if  executor  once  assent  to,  he  cannot  retract  it,  126 
what  purchaser  of,  should  do,  126.  171 
when  a  defect  in  title,  324 
where,  will  be  presumed  to  be  satisfied,  497 — 502 
LEGAL  ESTATE, 

when  conveyance  of,  will  be  presumed,  438—450 
LEGATEES, 

when,  will  be  presumed  to  have  waived  their  equitable  claims,  518, 
519 
LEGITIMACY, 

how,  must  be  proved,  377 
presinnption  of,  when  made,  538,  539 
LICENCE, 

to  enjoy  benefit  on  land,  need  not  be  in  writing  when,  118 
when,  will  be  presumed,  470 
LBEN 

of  vendor,  on  sale  of  ship,  142  '    . 

where  it  will  be  presumed  to  be  satisfied,  503 


LIFE  ESTTATE. 

nuvender  of,  where  it  will  be  preMimed,  452 — 4d6 
UGHTS, 

where  grant  of,  will  be  preaumed,  427.  444 
limils  orgTBOt  will  also  be  prewmed,  433 
LIS  PENDENS, 

when  it  is  not  an  ol^ectioii  to  a  title,  61 
where  a  defect  in  title,  331 
UTERAAY  PROPEB'fY.    See  EiiaiiATiNe. 
titles  of,  144 

what  power  an  author  has  over  hit  wnks,  and  to  what  he  is  iuiitled, 
144,145 
has  an  asngnable  interest,  ib. 
asugtuuent  of,  most  be  in  writii^,  145 
what  will  be  an  assignment  of,  ib. 
of  foreign,  will  not  be  protected  in  (his  counUy,  146 
LIVERY  OF  SEISIN, 

when  made  should  be  mentioued  in  the  abstract,  23 
should  he  seen  to  have  been  properly  made,  49 

where  made  by  attorney,  the  lettered  altcntieyibouldacoMnpaiiy 

the  title,  ib. 
it  must  be  by  deed,  49 
when,  will  be  presumed,  475 
LORD  OF  MANOR, 

what  parts  of  soil  of  common,  may  grant,  115 
LOTS, 

when  two,  are  sold,  purchaser  cannot  refiise  to  perform  Lis  contract 
because  title  to  one  is  bad,  62 
LUNATIC.     See  Teem  of  Years. 

where  trustees  or  mortgagees  are,  atatutoiy  pronmons  relating  to, 

164.  166.  253 
how  costs  of,  trustee  or  mortgagee  and  bis  committee  shall  be  paid, 

167,  168,  260 
cannot  make  a  will,  194 
titles  under,  idiot,  &c.  252 

how  they  can  alien,  ih.  253 
caution  to  be  adopted  in  title  under,  ib. 
leases  of  their  estates  may  be  suireiidered  and  renewed,  253,  354. 

255 
how,  may  be  admitted  to  copyholds,  354,  265.  261 


INDEX. 

LUNATlC-'ConHnued, 

how,  may  gnmt  leases,  2^.  260 

what  agreements  hy,  shall  he  valid,  257 

where  penon  who  has  contracted  to  sell  lands  shall  become,  ib. 

where  estates  of,  may  he  sold,  258.  261 

where  stock  is  vested  in  name  of,  iB.  260 

how  costs  relating  to  property  of,  shall  he  paid,  ib. 

charge  on  estate  of,  how  to  be  assigned,  260 

what  committee  of,  may  do,  261 


M. 


MANOR, 

an  abstract  of  title  of  a,  should  contain  the  appointment  of  a  stew- 
ard, 31 

title  of,  292 

what  is  necessary  to  constitute,  294 
MAPS, 

when  evidence  of  title,  389 
MARKET,  RIGHT  OF, 

how  it  can  be  claimed,  116 

no  private  person  can  now  grant,  ib, 
hut  the  king  may  grant,  117 

when  grant  of,  will  be  presumed,  427 
MARRIAGES, 

should  be  mentioned  in  abstract,  4 

of  vendor  or  mortgagor  should  be  mentioned  in  abstract,  5 

how  proved,  373 — 377 
MARRIED  WOMAN.    See  Husband. 

cannot  release  right  in  copyholds  without  surrender,  85 

how  her  interest  in  copyholds  may  be  passed,  86 

when,  may  make  a  will,  194 

titles  under,  241 

how,  may  alien  her  lands,  t6.  244,  245.  247. 

separate  property,  250 — 252 

how  annuity  belonging  to,  may  be  transferred,  244,  245 

difficulties  of  title  under,  245 

tenant  in  tail  ex  fMrovisione  viri,  245,  246 


INDEX. 

MARRIED  WOMAN--continu$d. 

where  may  enter  into  or  enforce  a  contract,  246,  247 

what  is  evidence  of  seisin  o(,  247 

how  may  be  admitted  to  copyholds,  and  how  payment  of  £nes  may 
be  compelled,  248 

how,  may  sufkr  recovery  of,  249 

how,  may  surrender  leases,  249,  250 

being  a  trustee,  how  conveyance  of  property  may  be  obtained,  250 

when  clause  restraining  anticipation  by,  will  cease,  2dl,i^2 

where,  will  be  barred  if  she  join  in  levying  fine  with  her  husbtnd, 
628 
MASTER.    See  Affidavit. 

what  report,  should  make  as  to  title,  60 

course  when  title  is  referred  to,  ib. 

document  discovered  after  acceptance  of  title  will  be  referred  to,  for 
what  purpose,  67 

never  looks  into  the  question  whether  estate  is  tithe  free,  114 

on  reference  of  title  to,  may  nominate  his  own  conveyancer  to  consi- 
der the  title,  649 
MEMORIAL 

should  be  noticed  in  abstract,  22 

must  be  seen  to  have  been  attended  to  in  annuities,  121 

what  the  effect  of  its  non-existence,  122 

when  necessary  on  assignment  of  dividends  of  stock,  130 
MERGER, 

effect  of,  of  term  of  years  in  inheritance,  91 

what,  estates  of  tenants  by  statute,  are  subject  to,  110 
MORTCfAQE.    See  PaEscMPTiON. 

abstract  usually  prepared  on,  1 

where  there  has  been  a  first  and  second,  how  abstract  riiooid  be 
arranged,  3 
~    where  part  of  money  secured  by,  appears  to  have  been  paid  "J 
receipt,  receipt  should  be  noticed  in  abstract,  22 

rules  as  to  professional  duties  connected  with  abstract,  apply  *s  weU 
to,  as  to  purchase,  33 

where  there  are  several  in,  the  dUc  should  be  kept  distinct,  48 

the  same  title  required  on  a,  as  on  a  purchase,  66 

on  property,  is  a  question  of  conveyance,  and  not  of  title,  69. 327 

where,  may  be  made  of  stock  in  the  funds,  130 

of  ship,  may  be  now  made,  143 

how  mortgage-money  belonging  to  infant,  may  be  paid,  236 


INDEX. 

MORTQAGE-^continued. 
a  defect  in  title^  327 
when  kept  on  foot,  ib. 
when  presumed  to  be  satisfied,  445.  478 — 482 

MORTGAGEE, 

should  insist  on  assignment  of  all  tenns,  107, 108 
of  ship,  how  he  may  obtain  priority,  139 
may  sell,  without  giving  notice  to  mortgagor,  162 
statutory  provisions  relating  to,  satisfied,  164 — 167 
infant,  how  he  must  convey  mortgaged  property,  22 

MORTGAGOR, 

what  abstract  he  must  produce,  66 


N. 

NEXT  OF  KIN. 

presumption  of  waiver  of  equitable  claims  by,  511 
NEXT  PRESENTATATION, 

right  of,  to  a  chapel  of  ease,  to  whom  it  belongs,  112 

where  prebendary  will  have  a  right  to,  ib, 

a  purchase  may  be  made  of,  although  the  incumbent  is  in  ex- 
tremis, 133, 134 

but  the  clergyman  must  not  be  privy  to  the  contract,  133 

may  be  sold  with  such  title  as  vendor  has,  134 
NOTICE.    See  Pdrchaser. 

where  a  lease  is  stated  to  be  granted  in  consideration  of  surrender 
of  a  former  lease,  is  notice  of  it,  100 

in  a  purchase  or  mortgage  of  a  legacy,  stock,  or  other  chase  in 
action,  should  be  given  to  the  owner  of  the  legal  estate,  132 

not  necessary  to  perfect  title  of  vendee,  ib. 

of  judgment,  consequence  of,  312.  315, 316.  321. 

registry  is  not,  321 


o. 


OFFICES, 

tides  of,  119—121 

how  they  may  be  held,  119 

what,  cannot  be  granted  for  years,  ib. 

Q  Q 


INDEX. 

OFFICES-^ontinued. 

no  public,  can  be  sold^  119 

profits  arising  from  what,  cannot  be  assigned,  129 

may  be  assigned,  i^. 
covenant  to  settle  fees  of,  not  within  the  statutes  against  sale  of 
offices,  120 
OFFICER, 

cannot  assign  his  balf-^pay,  119 

pledge  his  commission,  ib. 
OUTLAW, 

cannot  dispose  of  his  property,  265 


V. 


PABCELS, 

•    sometimes  mentioned  in  head  of  ^stract,  3»  10 

where  one  abstract  relates  to  different,  how  it  should  be  arranged,  3 
where,  are  held  under  different  titles,  there  should  be  tgro  ab- 
stracts, 3 
_     how  title-deeds  may  be  arranged  into  one,  3,  4 
are  generally  given  at  length  in  abstracting  the  first  deed,  as  there 
described,  10 

and  any  variation  in  subsequent  deeds  noticed^  10 
when,  are  long,  how  they  may  be  arranged^  iL 
there  is  m,  change  in  description  of,  11 

are  two  descriptions,  ib, 
they  are  described  by  reference  to  other  deed,  ib^ 
the  identity  of,  is  doubt(ul,  by  what  means  it  should  be 
established,  ib.  46 
sweeping  clause,  ib, 
general  words,  ib, 

demand  the  particular  attention  of  the  purchaser's  solicitor,  41 
requii'e  the  strictest  attention  of  counsel,  46 
where,  are  described  as  purchased  of  a  paiticular  person,  prior  title 

usually  demanded,  66 
insuflicient  description  of,  when  a  defect  in  title,  329 
parol  evidence,  when  admissible  to  explain  ambiguity  in,  330 
PARISH, 

where  the  production  of  the  books  of  a,  can  be  compelled,  546,  547 


INDEX. 

PARLIAMENTABY  SURVEYS, 

when  evidence  of  title,  386 
how  tliey  may  be  explained,  ib. 
PARTIES, 

to  deeds  shodd  be  mentioned  in  abstract,  6 
the  characters  in  which  they  act  are  sometimes  metitioned,  ib. 
where  a  name  occurs  the  first  time  in  abstract,  what  should  be 
done,  ib. 
PARTNERS, 

titles  under,  166 — 158 

how,  bold  their  property  at  law  and  in  equity,  155,  156 
incidents  to  their  possession,  156 

where  they  will  hold  as  joint  tenants,  and  where  as  tenants  in  com- 
mon, ib,  157 
property  of,  whether  all  personal  estate,  157,  158 
PAYMENT, 

how,  of  money  into  court  must  be  prored,  27. 385 
of  legacies,  how  proved,  ib. 
PEDIGREE, 

authenticated,  should  accompany  abstract  of  title  under  descents, 

SOO 
how  substantiated,  200,  202 
when,  proves  itself,  387 
how  it  most  it  be  proved,  387,  388 
PENSION, 

whect  it  can  be  aliened,  119,  120 

purchaser  of,  granted  by  his  late  majesty,  entitled  to  what,  1^0, 
121 
PERPETUITIES, 

estate  for  Hves  cannot  transgress  the  mle  against,  77 
PERSONALTY.    See  Goods.  . 

what  abstract  of,  should  contain,  32 
of  more  importance  than  formerly,  94 
what  it  consists  of,  ib. 
what  are  chatties  real,  ib, 

personal,  t^. 
how  and  when  they  may  be  disposed  of,  123 
how  usuaUy  contracted  for,  ib. 
no  abstract  of  title  usually  given  of,  ib* 
ownership,  how  presumed  of,  124 

Q  Q  2 


{ 


INDEX4 

FERSONAhTY—eontinued. 

chief  precaution  on  purchase  of,  124 

purchaser  from  tenant  for  life  oC  not  secure  against  chiims  of  thooe 
in  remainder,  ib. 

stock  is,  190 

ail  partnership  property  is,  157,  158 
PEWS, 

title  of,  296 

who  disposal  of,  helongs  to,  297 

faculties  for,  what  they  are,  ib. 

how,  may  he  granted,  ib.  298 

what,  rector  is  entitled  to,  298 

where  grant  of  faculty  for,  will  he  presumed,  427 
POUCY  OF  INSURANCE, 

may  he  assigned,  125 

on  purchase  of,  what  must  he  attended  to,  126,  127,  128 

when  money  due  on,  cannot  he  recovered,  127 

passes  to  the  assignees  of  a  hankrupt,  ib, 

it  must  he  seen  that  the  person  whose  life  is  insured  is  not  abroad, 
127,  128 

when,  is  assigned,  notice  should  always  he  given  to  the  insurance 
office^  128 
consequence  of  neglect  of  giving  notice,  128 

the  person  who  effects,  on  the  life  of  another,  must  have  an  interest 
in  it,  ib. 
whom  deemed  to  have  an  interest  in  the  life  of  another^  ib. 
129 
PORTIONS, 

when  a  defect  in  title,  324 

when  they  will  he  presumed  to  he  satisfied,  495, 496 
POSSIBILITIES, 

titles  under,  285,  286 
POWER  OF  ATTORNEY, 

to  deliver  seisin,  should  accompany  the  title  deeds,  49 

should  he  by  deed,  ib. 

when  it  will  not  authorise  a  mortgage  of  stock,  130 

what  is  a  good,  213,  214 

what  things  may  he  done  by,  ib. 

how  should  be  executed,  214 

purchaser  not  bound  to  accept  title  under,  214 

how  may  be  revoked,  214 — ^216 


INDEX. 

POWER  OF  ATTORNEY— con^inwrf. 

when^  cannot  be  revoked^  214^  215 
other  objections  to  title  under,  215 
proper  form  of,  216 
how,  must  be  proved,  359 
POWER, 

whei-e,  is  exercised,  what  should  be  abstracted^  10 

title  depends  on  exercise  of,  where  uses  in  default  of  ap- 
pointment should  be  exercised,  12 
POWERS, 

where  they  should  be  abstracted  verbatim,  16 

what  must  be  shown  by  the  abstract,  t6. 

where  they  may  be  merely  noticed,  ib, 

where,  to  appoint  trustees  should  be  fully  abstracted,  17 

execution  and  attestation   of  deeds  under,  must  be  particularly 

attended  to,  52 
where  defects  in,  will  be  supplied,  ib, 
where  deed  creating,  should  be  called  for,  65 
where  lease  is  made  under,  the  title  must  be  stated,  98 
where  lease  is  granted  under,  what  should  be  attended  to,  101 
of  sale,  how  they  must  be  executed,  162 — 164 
where  executor  has  implied  notice  of  sale,  174 
titles  under,  209 

what  should  be  attended  to,  ib,  210, 211 
in  examining,  how  title  may  be  supported,  212 
how,  should  be  executed,  210 — 213 
may  be  executed,  210,  211 
to  appoint  to  children  may  be  executed,  212 
illusory  appointment  under,  may  now  be  made,  212, 213 
where  parol  evidence  is  admissible  to  show  intention  to  exercise 
power,  403 — 413 
PRESCRIPTION, 
titles  under,  231 

when  it  must  commence,  231,  232 
PRESUMPllON, 

where  consideration  money  will  be  presumed  to  have  been  paid,  9 
where  there  is  a  mere,  of  satisfaction  of  a  charge,  the  deeds  relating 

to  it  must  be  abstracted,  34 
that  lands  in  Kent  are  of  gavelkind  tenure,  48 
of  signature,  may  be  relied  on,  in  deeds  thirty  years  old,  52  . 


INDEX. 

PRESUMPnON-^coji/iiiiMit. 

wbefe  payment  of  conadenlian  mosey  or  moctgige  moaey  will 

be  presmnedy  63 
of  enfiranchisement^  when  made,  92 
where  deed  creating  tenn  will  be  pnaomed,  104 

mesne  assignments  of  tenn  will  be  presumed,  104,  105 
grant  firom  the  crown  of  ndrowton  will  be  presumed,  1 12 
grant  of  tithes  will  be  jwesumedj  113 
of  ownership  arises  fiorn  possessiott  of  penKmal  chattels,  123,  124 
assignment  of  literazy  property  will  sometimes  be  presumed,  145 
what,  arises  between  trustee  and  cetiui  que  tru$i,  168 
when,  will  arise  of  a  person  bemg  hear,  201 
when,  of  intestacy  will  arise,  ib.  208 
where,    aorises    of   c^MDMeiit    to   make   enexoachments   oa    waste 

lands,  277 
of  surrender  of  copyholds,  when  made,  364 
of  death  of  persons,  376 

general  rules  as  to,  414-416,  443,  444,  512, 614, 620,  629 
when  a  purchaser  will  be  compdfed  to  accept  title  depending 

on,  417 
where,  will  be  made  of  a  grant,  417--442, 441 

what  possession  aafficient  to  raise  the  presnmptbn,  41S<*-423 
made  more  readily  against  a  subject  than  against  the  aown,  422 
of  grant  of  incorporeal  hereditaments  raised  after  a  shorter  pos- 
session than  of  eotpoEeal  hereditaments^  423 
of  rights  of  way,  423 

common,  424 
tolls,  ib, 

right  of  water,  426,  426 
public  river,  426,  427 
lights,  427 
market,  ib. 
pew,  ib, 
fishery,  428 
tithes,  431 
after  what  term  the  hmits  of  the  grant  will  be  presumed, 

432,  433 
circumstances   which    rebut  the    presumption    of  a  grant, 

433—437 
of  deed  of  enfranchisement  of  copyholds  when  made,  428 


PRESUMPTION— con/MiMcT. 

of  conveyance  or  leleaae  of  equity  of  ledemption^  428,429 
deed  of  severance  of  tithes,  '429—431 
endowment  of  vicarage,  432 
legal  estates,  438 

when  it  wiU  be  made,  438---450 
assignments  of  leaseholds,  438,  439 

reconveyance  of  mortgaged  estate,  when  it  will  be  made,  456 
deeds  in  register  counties,  when  made,  ib. 
disseisin  of  trustees,  when  made,  451 
surrenders  of  life  estates,  when  made,  462*-<456 
surrenders  of  terms,  when  made,  456 — 469 
license,  473 
releases,  471 

oopyhold  assurances,  472 
«,  fines  and  recoveries,  ib. 
acts  of  parliament,  ib. 
reservation,  473 
signing,  &c.  t6. 
enrolment  and  registry,  474 
livery  of  seisin,  475 
interlineations,  ib. 
stamping,  ib. 
priority,  ib. 

satisfiiction  of  debts  and  charge  in  abstracts  of  title,  477 
moirtgage,  bond,  and  other  debts,  478^-486 
judgments  and  decrees,  485—488 
annuities,  488—493 
rent,  493 — 495 
portions^  495,  496 
legacies,  496--502 
covenants,  502 
vendor's  hen,  503, 504 
waiver  and  acquiescence  in  abstracts  of  title,  505 
of  forieiture,506— 508 

rights  and  privileges,  508 — 51 1 
equitable  claims  by  next  of  kin,  51 1 — 516 

creditors  and  legatees,  5 1 6 — 524 
under  settlements,  524^-528 
between  trustee  and  cestui  que  trust,  528,  529 


INDEX. 

PRESUMPTION— ccm/tnii^rf. 

of  equity  of  redeniption,  530,  531  . 

general  rules  as  to,  531,  532  ; 

on  the  payment  of  charges,  533 — 537 

of  insanity,  when  it  arises,  537 

legitimacy,  when  it  is  made,  538,  53^ 

on  payment  of  consideration  money,  539,  540 

on  cross  remainders,  540 

of  title,  ib. 

between  husband  and  wife,  on  loan  of  money,  541 

as  to  undbposed  of  residue,  541,  542 
PRIORITY, 

when,  will  be  presumed,  475 
PROBATE.    See  Will;  Executor. 

is  good  evidence  of  the  £eu;ts  it  states,  but  if  facts  are  mis-stated« 
quare,  25,  360 

does  not  form  a  part  of  the  title  to  real  estate,  25 
but  does  of  personal  estate,  173.  360 

when  void,  197 

where  voidable,  ib. 

when  evidence  for  oth^  purposes,  360,  361 
PRODUCTION, 

where  the,  of  instruments  may  be  compelled,  545 — 547 

of  books  of  corporation,  where  the,  can  be  compelled,  546 
PROVISOES.    See  Conditions. 

for  cesser  of  terms,  what  they  should  contain,  108 
PUBLIC  BOOKS. 

when  evidence  of  title,  385 
PURCHASE, 

in  the  name  of  child  or  wife,  when  deemed  fraudulent,  338 

from  son,  when  fraudulent,  339 
PURCHASE  MONEY.    See  Vendor 

where  purchaser  must  see  to  the  application  of,  the  trusts  whidi  di- 
rects the  application  of  it  must  be  abstracted,  15 
where  purchater  is  exempted  therefrom,  need  not  be  abstracted, 

15 

clause  exempting  him  in  deed  or  will  should  be  abstracted,  23 
counsel  must  see  that  it  exists  in  deed  or  will,  46 
PURCHASER.    See  Purchase-Money.  Vendor. 
formerly  title-deeds  wei-e  delivered  to,  2 

abstract  prepared  by  solicitor  of,  for  counsel,  ib. 


1ND£X« 

PURCHASER— <Mw/tniifrf- 

may  now  insist  on  abstract,  2 

may  perhaps  insist  on  the  production  of  all  the  documents  in  the 

possession  of  vendot,  6 
will  have  notice  of  incumbrances  effected  by  deeds  in  schedule^  18 
need  not  see  that  the  debts  are  paid,  where,  22 
whether,  will  be  compelled  to  take 'defective  title,  although  articles  of 

sale  by  auction  stipulate  that  he  shall,  35,  36 
private  articles  of  this  nature  clearly  vahd,  36,  36 
where,  will  not  incur  expense  of  laying  abstract  before  counsel,  what 

should  be  done,  40 
may  recover  against  his  solicitor,  where,  40,  41,  43 
where,  has  notice  of  a  tenancy,  he  will  be  bound  by  the  lease,  4S!,  43 
where,  wishes  to  complete  contract  before  the  investigation  of  title  is 

complete,  what  course  should  be  adopted,  43 
not  bound  by  the  approval  or  disapproval  of  counsel,  of  a  title,  53, 54 
in  an  action  to  recover  deposit,  where  no  new  objection  to  title  can  be 

taken  by,  54 
will  not  be  compelled  to  take  doubtful  title,  65 
case  will  not  be  directed  as  to  title  without  consent  of,  66 
courts  of  equity  merely  decide  whether  title  is  such  as  a,  shall  ac- 
cept, 56 
the  inclination  of  courts  of  equity  is  in  favour  of,  57 
where,  will  have  to  pay  costs,  although  Master  reports  that  a  good 

title  was  not  shown  at  the  time  of  filing  the  bill,  58 
cannot  be  compelled  to  bear  expense  of  long  deed,  61 
where,  takes  possession  of  estate,  where  he  will,  and  where  he  will 

not,  waive  his  right  to  a  good  title,  61,  62 
who  has  not  taken  possession  is  bound  to  pay  interest  on  purchase 

money,  fiK)m  what  time,  62 
bound  to  take  the  opinion  of  the  court  on  the  title,  62,  63 
cannot  be  compelled  to  take  a  title  which  commences  earlier  than 

sixty  years,  64 
where,  must  be  satisfied  with  fine,  unless  he  will  pay  the  expense  of 

recovery,  66 
will  have  notice  of  all  documents  referred  to  in  abstract,  67 
should  insist  upon  all  the  deeds  relating  to  term  of  years,  107 

and  have  the  terms  assigned,  ib. 
where  lands  are  sold  tithe  free,  and  are  not,  when  purchaser  must 

complete  his  contract,  114 
must  pay  particular  attention  to  manner  in  which  right  of  way  is 

granted,  116 
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FXTRCHASER-^continuecL 

of  pension^  to  what  entitled,  120,  121 

what  he  should  do  on  purchase  of  l^acy  or  other  equitable  in- 
terest, 126 
of  policy  of  insurance,  what  he  must  attend  to,  126, 127 
wherever  court  of  law  cannot  give  a,  the  sabjeet  of  his  eoBtract,  a 

court  of  equity  will  not  interfere,  131 
of  ship,  how  he  may  obtain  priori^,  139 
what  he  should  look  to,  142 

whore  his  title  will  be  good  against  all  the  world,  142 
what  will  protect,  from  notice  of  an  act  of  bankruptcy,  181 
after  act  of  bankruptcy  has  been  committed,  a  title  cannot  be  forced 

on,  182 
having  become  bankrupt,  cannot  compel  obnveyance,  ib. 
how,  may  hav6  will  proved  against  the  heir  at  law,  198 
what  title,  under  a  will,  can  be  compelled  to  accept,  198 
where,  will  be  compelled  to  take  an  equitable  title,  206,  207 

to  rescind  a  purchase  under  a  fraudulent 
decree,  207, 208 

Q. 

QUALIFICATION 

if  lands  are  sold  with  a,  it  should  be  mentioned  in  the  head  of  the 
abstract,  3 
QUEEN, 

has  power  to  devise,  195 

R. 

RECEIPT. 

clause  of,  for  consideration,  should  be  abstracted,  8,  21 
where  fully  and  where  not,  8,  9 

where,  for  consideration  is  looked  for  as  evidence  of  its  payment,  9, 
21,62,63 

the  effect  of  its  absence,  9 

now  considered  immaterial,  ib. 

for  nominal  considerations,  are  not  endorsed,  21,  22 

where  part  of  the  money  secured  by  mortgage,  appears  by  receipt  in- 
dorsed to  have  been  paid  off,  the  receipt  should  be  abstracted,  22 

comisel  must  see  that  it  is  indorsed  on  deeds,  62,  63.  604 

where,  in  body  of  deed  may  be  depended  on,  63 


INDEX. 

RECITALS. 

where  they  should  be  given  at  length  In  ahftract,  6,  7 

where  refer  to  prior  deeds  which  have  been  abstracted,  how  they 

should  be  abstracted,  7 
where  there  are,  of  deeds  which  are  not  abstracted,  ib. 
where  they  contain  immaterial  facts,  ib. 
earlier  part  of  title  sometbnes  depends  on,  in  other  deeds,  ib. 

how  abstract  in  such  case  should  be  framed,  ih, 
of  contract  for  purchase,  &c.  should  be  shortly  stated,  ib, 

payments  should  be  mentioned,  ib» 
where  there  are,  of  prior  deeds,  when  they  must  be  produced,  66 
sometimes  form  the  evidence  of  earlier  part  of  title,  68 

where  this  will  be  deemed  satisfactory,  68,  69 
difficulty  of  dependence  on  recitals  as  evidence  of  title,  69 
of  certificate  of  registry  of  bill  of  sale  of  a  ship,  when  necessary, 
134.  136 
where  errors  in,  will  vitiate  the  bill  of  sale,  136,  137 
indorsement  on  certificate,  should  be  recited,  137 
effect  of  recital  of  certificate  being  omitted,  ib. 
necessary  to  an  agreement  for  sale  of  ship, 
operation  of  fine  by,  227,  228 
where  evidence,  393 — 395 
RECOGNIZANCE, 

reversion  expectant  on  estate  tail,  subject  to,  79 
similar  to  judgments,  31Q 
RECORDS 

are  conclusive  of  what  b  stated  in  them,  370 
how  proved,  ib, 

of  what  courts  evidence,  370,  371 
RECOVERY 

should  be  abstracted,  3 
what  should  be  mentioned  in  abstract  of,  26 
counsel  should  not  rely  on  the  expression  "  recovery  suffered  accor- 
dingly,*' but  insist  on  the  proof,  t6. 
where  it  is  necessary  to  perfect  a  title  that  a,  should  be  suffered  by 

a  person  not  a  trustee  for  vendor,  a  good  title  is  not  shown,  58 
where  abstract  commences  with,  earlier  title  should  be  demanded^ 

64,65 
the  effect  of  a,  by  tenant  in  tail,  72,  73 
tenant  in  tail  may  devise  his  estate  for  charitable  purposes  without 

fine  or,  74 
who  may  appoint  attornies  to  suffer,  of  copyholds,  87,  88 
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RECOVERY-— conftfiMJ. 

effect  of,  of  lands  in  ancient  demesne,  92 

what  effect,  will  hare  on  attendant  terms,  106 

where,  hy  insolvent,  will  he  invalid,  187 

of  lands  in  Chester  and  Wales  how,  to  he  suffered,  221 

titles  under,  ib. 

what  should  he  ascertained,  221,  222 

what  estate  tenant  to  the  precipe  must  have,  221 

eiToneous,  is  good  until  reversed,  222 
effect  of  this  rule  in  practice,  ib.  223 

when,  is  complete,  222 

when,  will  he  valid,  although  the  documents  of  title  are  lost,  223, 
224 

suffered  hy  infant,  when  valid,  234 

of  colonial  property,  301,302 

where  a  defect  in  title,  332 

evidence  of,  368 

at  the  end  of  twenty  years  what  evidence  of,  is  admissible,  368 
369 

where  surrender  of  life  estate  to  support,  will  he  presumed,  453,  456 

whether,  will  be  presumed,  472 
RECTOR.    See  Ecclesiastical  Person! 
RECTORY, 

tithes  of.  295 

who  the  fee  of  impropriate,  is  in,  ib* 
REDDENDUM, 

when,  should  he  abstracted  full,  6 

when  not,  12 
REGISTRAR 

of  consistorial  court,  cannot  assign  fees  of  his  office,  120 

of  deputy,  of  a  prerogative  court  may  assign  his  fees,  ib. 
REGISTRY.    See  Ship. 

of  deeds,  should  he  particularly  mentioned  in  abstract,  22,  31 

searches  to  be  made  in,  for  judgments,  310,  31 1 

non-compliance  with,  acts  for,  320 
where  a  defect  in  title,  ib, 

what  is  not  within  the,  acts,  321 

where  search  as  to,  need  not  be  made,  ib, 

not  in  itself  notice,  ib, 

when  presumption  of  deeds  in  register  counties  will  be  made,  450 

when,  will  be  presumed,  474,  475 


INDEX. 

REjjEaASEj 

by  deed  given  to  an  admmistratOT>  need  not  be  signed,  21 

when,  will  be  presumed,  471 

REMAINDERS  AND  REVERSIONS 

are  vested  interests,  79 

what  interests  they  confer,' t6. 

if  a  man  convey  land  in  possession  of  himself  and  another  person, 

how  conveyance  will  operate,  79 

if,  are  expectant  on  a  long  lease,  what  title  must  be  shown,  ib. 

reversion  on  estate  for  years  assets,  ib. 

for  life,  qtuui  assets,  ib. 

tail  assets,  ib. 

liable  to  judgments,  &c.  of  all  those  who  were 

entitled  to  it,  79,  80 

after  estate  tail,  may  be  sold  for  payment  of  debts,  60 

sale  of,  inadequacy  of  price  will  vitiate  the  sale,  ib. 

unless  it  be  by  public  auction,  ib. 

possession  of  tenant  for  years  the  possession  of  those  in  remainder 

105 

whether,  vested  in  the  crown  may  be  barred,  288 — 292 

lapse  of  time  will  not  render  sale  of,  valid,  when,  340 

RENEWAL.    See  Lease  ;  Trustees. 

RENT, 

where,  will  be  presumed  to  be  satisfied,  493—495 

RENTCHARGE.    See  Annuity. 

where  apportioned,  is  sold,  what  a  purchaser  may  expect,  122 

RESERVATION 

of  salt  works  will  be  an  objection  to  title,  60 

where,  will  be  presumed,  473 

RESIDUE, 

presumption  as  to  undisposed  of,  541 

recent  enactment  concerning,  ib. 

RESIGNATION. 

bond  of  special,  where  it  will  be  valid,  133,  134 
RIVER, 

public  navigable,  when  a  grant  of,  will  be  presumed,  426,  427 
ROAD, 

owners  of  soil  next  to,  entitled  to  soil  to  the  centre  of,  274 
ROMAN  CATHOLIC, 

titles  under,  266 


INDEX. 

ROMAN  CATHOUC-canHnued. 

what  diflabilities  tliey  kboor  under,  266,  267 
ROOKERY. 

cannot  be  conveyed  or  mortgaged,  122 


s. 


SALE, 

abstract  usaally  prepaied  on,  1 
SATISFACTION, 

presumption  of,  mortgage  bond  and  other  debts,  478—486 

judgm^ts  and  decrees,  486—488 
annoities,  488^-493 
rent,  493,  495 
portions,  496, 496 
legacies,  497—602 
covenants,  602 
vendor's  lien,  608,604 
SEALING, 

when  it  shall  be  presumed,  473 
SEARCH, 

when,  should  be  made  in  secretary  of  bankrupt's  office,  182 
when,  should  be  made  for  a  will,  102 
what,  must  be  made  for  judgments,  307,  309,  310—316 
SETTLEMENT, 

abstract  often  prepared  on,  of  property,  1 

where  inquiry  should  be  made  for,  46 

where  abstract  commences  with,  in  pursuance  of  articles,  articles 

must  be  produced,  66 
when  abstract  commences  with,  under  which  a  wife  claims  as  tenant, 

prior  title  must  be  shown,  iB. 
where  lands  are  in,  when  sale  may  be  compelled,  204 
provisions  when  vendor  having  contracted  to  sell  his  hoid  Aes,  tear- 
ing his  land  in,  206,  206 
presumption  of  waiver  of  ecputaUe  daima  mider  settlementB,  624 — 
628 
SHARES  IN  COMPANIES, 

abstracts  of  title  frequently  delivered  of,  124 
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SHARES  IN  COMPANIES-umfintMcf. 

where  real^  and  whtie  personal  estate,  132 

usually  transfejcted  aoeording  to  a  Ibna  in  the  act,  ib. 
when  these  are  inappHcahle,  133 

what  purchaser's  aoticitormuit  do  on  purchase  of,  132 

where  bonttfioiabilia,  133 

titles  of,  302 
SHELLEY'S  CASE, 

estate  per  autre  vie,  sulgect  to  rule  in,  78 

SHIP, 

public  registers  required  of,  134 

what  eyidence  of  title  ot,  134,  136,  143 
how  it  may  be  proved,  135,  143 
how,  is  transferable,  136,  138  • 
where  the  certificate  of  regpbstcy  need  not  be  fecifted,  136,  137 

what  errors  in  the  recital  of  the  certificate  will  vitiate  the  sale, 

136, 137 
effect  of  omitting  recital  of  certificate,  1 37 
how  many  parts  interest  in,  may  be  divided  into,  138 
how  many  persons  may  own  a,  138, 139 
how  bill  of  sale  of,  must  be  registered,  139 
how  indorsement  of  registry  is  made,  ib. 
how  subsequent  mortgagee  may  obtain  priority,  t^. 
where  one  bill  of  sale  is  entered,  when  and  how  a  second  may  be 

entered,  140,  141 
what  sales  of,  the  registry  acts  apply  to,  141, 142 
registry  acts  do  not  apply  to  an  assignmeut  of  freight  only,  142 
what  purchaser  of,  should  k>ok  to,  ib. 

effect  of  non-compliance  with  the  provisoons  of  the  registry  acts,  ib. 
deposit  of  documents  relating  to,  will  not  confer  an  equitable  title, 

ib. 
sale  of,  good  without  delivery,  143 
no  implied  trusts  can  exist  in,  ib, 
when,  will  pass  to  assignees  of  bankrupt,  ib. 
mortgage  may  be  made  of,  ib* 
where  certificate  of  registry  is  supposed  to  be,  ib. 
where,  is  in  port,  how  transfer  should  be  made,  ib, 
when,  is  at  sea,  how  transfer  should  be  made,  144 
no  jurisdiction  in  bankruptcy  to  compel  bankrupt  to  perfect  sale  in, 

ib.        ■ 
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SHIP— continued 

how  contract  for  sale  of,  can  be  enforced,  144 
unregistered  bill  of  sale  of,  how  it  may  operate,  ib. 

SIGNING, 

was  not  essential  to  the  vaHdity  of  a  deed  at  common  law,  18 

but  since  the  Statute  of  Frauds  according  to  Blackstone,  it  is 
necessary  to  all  deeds,  ib. 
this  opinion  opposed  by  other  writers,  19.  21 
discussion  of  the  point,  19^^21 
what  deeds  must  be  signed  by  the  Statute  of  Frauds  19,  20, 

21 
is  not  necessary  to  a  release  by  deed  given  to  an  administrator, 

21 
of  parties  should  always  be  mentioned  in  abstract,  t6. 
when  it  may  be  proved  aliunde,  62 
where  deed  under  a  power  must  be  signed,  ib» 
when,  will  be  presumed,  473 
SLAVES, 

cannot  exist  in  England,  300 
when  real  and  when  personal  estate,  300,  301 
precaution  in  examining  abstract  of,  301 
SOLICITOR.    See  Attorney. 
of  vendor,  33^38 

must  prepare  abstract  at  vendor's  expense,  34 

should  rarely  produce  a  title  further  back  than  sixty  years,  33, 

34 
what  deeds  may  be  suppressed,  ib. 
where  there  is  a  mere  presumption  of  satisfaction  of  a  charge, 

the  deeds  must  be  abstracted,  ib, 
where  the  court  will  exercise  its  summary  jurisdiction  over, 

35 
when,  should  submit  abstract  to  counsel  before  sale  or  mort- 
gage, ib. 
and  how  defects  may  be  remedied,  3d,  36 
must  deliver  abstract  punctually,  37 

or  the  contract  will  be  avoided  at  law,  ib. 
although  not  in  all  cases  in  equity,  ib. 
if  no  time  be  stipulated  for  delivery  of  abstact,  when  it  must  be 

delivered,  i6* 
must  be  prepared  to  produce  title  deeds  to  purchaser's  soUei- 
tor,  ib. 


index/ 

SOLlCTTOK-^eatttmued. 

or  must  fbnush  attested  copies,  97 
when  deeds  aie  generaDy  examined,  39 
an  action  for  negligence  of,  when  barred  by  Statute  of  limita- 
tions, ib. 
of  purchaser, 

formerly  prepared  abstract,  2 

when  a  time  is  appointed  for  delivery  of  abstract,  should  de- 
mand its  delivery,  38 
and  if  it  be  not  delivered,  if  he  wish  it,  he  should  give 

notice  that  be  shall  rescind  the  contract,  ib* 
or  if  he  receive  the  abstract,  he  should  take  it  without 
prejudice,  ib. 
must  compare  abstract  with  originid  instruments,  16. 
supply  deficiencies  of  abstract,  38 
where  the  deeds  are  generally  examined,  39 
can  only  be  exempted  from  examining  the  deeds  by  express 

contract,  t'A. 
is  not  bound  to  draw  conclusions  from  the  deeds,  and  does  so 

at  his  peril,  ib, 
must  see  the  whole  of  every  instrument  contained  in  ab- 
stract, ib» 
must  see  that  the  abstract  is  legally  proved,  ib, 
must  see  that  the  deeds  are  properly  stamped,  40 
must  then  lay  abstract  before  counsel,  ib* 
if  vendor  refuses  to  incur  the  expense,  should  take  a  written 
memorandum  of  the  fact,  ib. 
must  follow  up  the  inquiries  of  counsel,  and  then  re-submit  it  to 

counsel,  ib, 
must  search  for  incumbrances,  ib. 

and  is  responsible  for  any  neglect  in  this  particular,  ib, 
must  see  that  the  wills  and  deeds  have  been  duly  signed  and 

attested,  ib,  41 
must  attend  particularly  to  the  parcels,  41 

see  that  the  deeds,  6tc,  have  been  registered,  ib, 
should  not  himself  advise  on  title,  as  he  will  be  then  personally 

responsible,  tb, 
when  there  is  reason  to  suspect  that  the  vendor  is  possessed 
oi  information  as  to  the  title  which  he  will  not  disclose,  how 
it  may  be  obtained,  ib, 

R   R 


SOlACJTOR'-conHnued, 

when  incmnbiances  aie  discovered^  it  will  be  proper  to  see  what 

indemnities  can  be  taken  against  them^  42 
must  call  for  and  inspect  all  leases  mentioned  in   abstract, 
ib, 
if  he  have  notice  in  any  other  way  of  a  teoazicy^    he 
must  make  inquiries  as  to  it^  for  he  wi]l  be  bonsd  by 
the  lease,  ib. 
but  when  possession  is  vacant,  he  will  not  be  bound  by 
the  title  of  the  late  occupier,  42,  43 
purchaser  is  sometimes  wilUng  to  complete  contract  before  his 
solicitor  has  completed  the  investigation  of  the  title,  the 
course  which  should  be  pursued  in  this  case,  43 
if  title  is  approved,  counsel  should  be  instructed  to  prepare 

deed,  ib. 
should  rarely  draw  it  himself,  43,  44 
what,  must  do  on  purchase  of  stock,  133 
SPECIFIC  PERFORMANCE, 

where,  will  be  decreed  of  an  agreement  to  transfer  stock,  131 

STAMP,  / 

purchaser's  solicitor  must  see  that  the  instruments  contained  in  ^ 

abstracts  have  the  proper,  40 
what  transfer  of  shares  in  a  ship  not  subject  to,  138  ' 

when,  will  be  presumed^  475 
STATUTE, 

■ 

reversion  after  estate  tail  subject  to,  79 

titles  undertenants  by,  109,  110  ■ 

what  interests  they  have,  109 

may  assign  their  interests,  and  how,  ib, 

their  interests  may  perge  in  what,  1 10 

when  their  interests  wUl  determine,  ibu 
STATUTES  OF  IMITATIONS, 
do  not  apply  to  advowsons.  111 
titles  under,  228 
the  rules  enacted  by,  228, 229 

persons  under  disability,  haye  their  rights  saved  under,  229 
to  what  actions,  do  not  apply,  ib.  230 
rights,  do  not  apply,  230,  231 
equitable  rules  SAalogous  to  the,  ib. 
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STATUTES 

defects  in  dtle,  310 

when  they  will  be  presumed  to  be  saliiified,  488 
STOCK, 

in  the  public  funds, 

abstract  frequently  delivered  of,  124 

what  it  consists  of,  129 

what  the  holder  of  has  a  right  to  demand,  ib, 

is  personal  estate,  130 

where  agent  may  mortgage,  under  a  power,  ib. 

what  purchaser  of  life  interest  in,  is  entitled  to,  ib. 

difficulty  of  purchasing  an  interest  in  stock,  ib, 

contract  for  purchase  of,  within  the  Statute  of  Frauds,  ib. 

executor  may  transfer,  although  specifically  bequeathed,  131 

where  there  may  be  a  specific  performance  of  agreement  to 
transfer  stock,  ib. 

the  best  mode  of  effecting  a  sale  or  mortgage  of,  ib.  132 
what  must  be  done  on  such  purchase,  132 

will  of,  how  to  be  attested,  197 

when  dividends  of,  may  be  paid  to  an  infant,  and  how,  240 

where  is  vested  in  name  of  lunatic,  258,  269 
SURRENDER.    See  Copyhold^. 

no  legal  estate  can  pass  in  copyholds  without,  83 

where,  of  copyholds  must  be  made  to  the  use  of  a  will,  ib. 

equitable  estates  in,  may  pass  without,  84 

rights  may  be  released  by,  86 

married  women  cannot  release  rights  without,  ib. 

expectant  heir  of^  cannot  bind  his  interest  by,  ib, 

bow  construed,  87 

who  can  compel  a,  of  copyholds,  88 

customary  freeholds  passed  by,  89 

where  lease  is  made  in  consideration  of,  of  former  lease,  what  is  the 

eflect,  96 
must  be  seen  to  have  been  properly  made,  ib.  100,  101 
of  fife  estate,  where,  will  be  presumed,  463 — 456 
of  terms  of  years  when,  wUl  be  presumed,  456-— 469 
of  copyholds  where,  will  be  presumed,  472 
SWEEPING  CLAUSE 
should  be  abstracted,  1 1 
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TENANT  FOR  LIFE, 
how,  is  created,  74 
vhat  estates  he  may  grant,  ib. 
what  eSect  smrendei  or  merger  will  have  on  the  charges  created 

hy,  ib. 
efiect  of  forfeitttie  hy,  on  such  charges,  ib. 
may  encomber  his  estate  hy  judgments,  ib.  70 
pnrch&ser  from,  (^  personal^  not  secore  against  claims  of  those  In 
remainder,  124  n. 
TENANT  m  FEE,  ... 

different  kinds  of,  70  i 

simple,  what  estates  be  may  grant,  71  1 

conditicmal,  ib.  } 

what  estates  he  may  giant,  ib. 
TENANT  IN  TAIL,  , 

where,  should  lery  a  fine  instead  of  suffering  recorery,  €5  i 

wife  claims  as,  prior  title  must  be  produced,  66 ' 
there  are  successiTe,  what  title  most  be  produced,  67 
titles  under,  71 

what  alienations  and  chai^jes  he  may  make,  t(. 
how  far  a  grant  or  lease  will  bind  the  issue  in  tul,  ib. 
where,  discondnues  estate  tail,  what  eflect  it  will  have.  ib. 
what  will,  and  what  will  not,  create  a  discontintuuice,  .72  , 

a  fine  leried  with  proclamationB  will  bar  the  issue,  ib.  "■ 

the  efiect  of  a  recovery  by,  ib.  i 

can  convey,  even  by  innocent  conveyance,  an  estate  of  inheri- 
tance, ib.  73 
alienation  by,  although  avoidaUe,  may  eventually  become  ab- 
solute, how,  73 
can  only  acquire  fee  simple,  where  his  estate  is  ddivered  out 

of  fee  simple,  ib. 
recovery  suffered  by,  will  not  bar  charges,  &c,  affected  by,  ib, 
what  it  will  bar,  ib. 
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TENANT  IN  TAIL.'^^aniinued. 

by  gift  of  crown  for  public  services^  cannot  bar  entail,  74 
may  devise  his  estate  ior  charitable  purposes  without  fine  or 
recovery,  74 
quan,  what  is,  76 

not  within  the  protection  of  the  Statute  de  ianu,  ib. 

what  limitations,  estate  admits  of,  ib, 

will  descend,  ib, 

may  bar  his  issue,  and  remainders  over,  if  he  be  the  owner  of 

the  first  estate,  77 
equitable,  what  powers  he  has,  78 
subject  to  the  rule  in  Shelley's  case,  %b. 
with  cross  remainders  over,  what  he  can  convey,  81 
how,  of  copyholds  may  bar  his  estate,  84 
where  there  cannot  be,  of  copyholds,  ib. 

bankrupt  is,  in  remainder,  what  title  may  be  made  by  com- 
missioners, 178 
by  the  gift  of  the  crown,  what  estate  they  have,  293,  294 
0x  prtrntuma  viri,  how  considered  as  to  alienation,  245,246 
TENANT  IN  TAIL  AFTER  POSSIBILITy, 

is  as  to  his  power  of  alienation  considered  a  tenant  for  life,  74 
TENANT  PUR  AUTER  VIE.    See  Tevlvt  in  Tail. 
what  estate,  holds,  76 
to  what  representatives  estate  of,  will  go,  ib. 
when  his  estates  wiU  go  as  personal  estate,  ib. 
how  fineehold,  may  devise  his  estate,  ib. 
if  no  formal  devise  be  made,  executor  will  still  take,  subject  to  the 

wiU,  ib. 
if,  devise  his  estate  without  words  of  limitation,  what  estate  will 

pass,  76 
his  estate  an  estate  of  fireehold,  and  not  of  inheritance,  ib. 

effect  of  this  rule,  ib. 
may  limit  his  estate  in  strict  settiement,  ib. 
unless,  alien,  his  estate  will  descend,  ib. 
estate  of,  cannot  transgress  the  rules  against  perpetuites,  77 
cannot  bar  limitations  over,  ib. 
cannot  bar  executory  devise^  ib. 
if,  be  quoii  tenant  in  tail,  he  may  bar  the  issue  and  the  remainders 

over,  when,  ib. 
estate  of,  is  within  the  rule  in  Shelley's  case,  78 
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TENANT  PUR  AUTER  VIE    conHnutd, 

wbat  pririlegei,  enjoys^  t6. 

if,  for  three  lires  grant  a  lease  for  thiee  other  lives,  he  will  still  hare 
a  rereision,  78 

possessio /ralri$  applies  to  estate  of,  i6. 

of  copyholds,  as  to,  8$ 

how,  must  convey  his  estate,  96 
TENANTS  BY  ENTIRETIES, 

titles  under,  148 

how  created,  148,  149 

what  interest  they  have,  t^. 

for  years,  149 

when  may  make  a  good  tenant  to  a  writ,  ib, 

what  charges  will  be  void  by,.t6, 

what  will  bar  the  survivorship  <^  the  other,  ib, 

have  no  devisable  interest,  150 
TENANTS  IN  COMMON.    See  Partnses. 

how  abstract  of  titles  of,  should  be  ananged,  3 

caxinot  rriease  copyholds  to  each  other,  but  most  samnder,  86 

tides  of,  163—165 

of  what  property,.  158 

what  estate,  have,  ib. 

m 

what  conveyances  they  should  adopt,  ib. 

where,  join  in  a  lease  or  chaige,  what  is  the  edfisct,  154 

possession  of  one,  the  possession  of  the  others,  lA. 

what  will  amount  to  an  ouster  of  one,  by  another,  154,  155 

efieet  of  a  fine  by,  ib. 
TENANT  FOR  YEARS.      See  Lease.     Leaseholds.      Term 

FOR  Years. 
TENANT  FROM  YEAR  TO  YEAR, 

may  assign  his  interest,  109 
TENANT  AT  WILL 

has  no  assignable  interest,  109 
TENANT  BY  SUFFERANCE 

has  no  assignable  interest,  109 
TENANT  RIGHT, 

what  it  confers  at  law  and  in  equity,  101,  102 
TERM  OF  YEARS,    See  Leaseholds.    Mbroer. 

the  history  of  every,  must  be  brought  down  to  the  time  of  delivering 
the  abstract,  5,45 
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TERM  OP  YEARS-^continued. 

where,  is  referred  to  in  covenants  for  tit}e>  han  reference  should 

be  abstracted,  17 
all  outstanding,  should  be  assigned  to  attend,  45 
the  assignment  of,  must  be  taken  from  the  penon  in  whom  the 

legal  estate  was  vested,  ib> 
outstanding,  in  a  lunatic,  is  only  an  objection  of  conreyance, 

and  not  of  title,  59 
titles  of,  in  gross,  103—105 
how  tenants  for>  may  dispose  of,  103 
an  interesH  Utmini  is  assignable,  ib. 
what  interests  in,  not  assignable,  ib. 

may  be  released,  ib. 
assignable  in  equity,  ib. 
how,  should  be  Hmited,  in  remainder,  ib. 
creation  of,  should  be  shown,  104 

where  loss  of  deed  creating  term  will  not  invalidate  the 
title,  ib. 
if  deed  creating  be  produced,  mesne  assignments  will  be  pre- 
sumed, 104 
titles  of  attendant,  105 — 109 

how  they  must  be  deduced,  105 
evidence  of  creation,  what  usually  demanded,  ib.        * 
are    considered   as    absolutely   annexed  to  the   inheri- 
tance, 105 
what  effect  recovery  will  have  on,  ib. 
what  will,  will  pass,  106 

what  administration  must  be  taken  out  to,  106, 107 
purchaser  should  insist  on  aU  deeds  respecting,  107,  lOB 

assignments  of  all  terms,  ib.  108 
what  terms  should  be  assigned,  108 
should  be  made  to  cease,  when  their  purposes  are  answered, 

108, 109 
it  must  be  seen  in  such  cases  thatthey  have  ceased,  109 
under  inclosure  act,  of  what  nature,  270 
where,  win  be  pretomed  to  be  surrendered,  456 — 469 
doctrine  as  to,  has  undergone  much  fluctuation,  456 
the  old  and  the  new  doctrine  stated,  457 — 467 
the  new  doctrine  has  been  repeatedly  foUowed  and  must 
be  adhered  to,  467, 468 


INDEX. 

TERM  OF  YEARS— eon^tiitMi^. 

where,  have  not  been  assigned  to  attend  the  inhentaaee,  their  sur- 
render will  more  readily  be  presomed,  468,  469 
TERRIERS, 

of  two  kinds,  386 

from  what  custody  they  must  be  produced,  ib. 
value  of,  as  evidence,  387  * 
TESTATUM 

should  be  shortly  abstracted,  8 
TITHES, 

title  to,  must  extend  further  back  than  sixty  yeari»  68 
when  in  the  hands  of  laymen,  what  subject  to,  1 12 
what  remedies  they  have  for  the  recovery  of,  1 13 
when  title  should  commence,  ib, 

conveyance  of,  will  be  presumed,  ib. 
how  a  parson  may  grant,  to  stranger,  ib. 

owner  of  land,  ib. ' 
when  person,  having  beneficial  interest,  will  be  entitled  to,  ib. 
where  land  is  agreed  to  be  sold  free  from,  ib. 
when  purchaser  must  complete  his  contnct  with  a  compensation, 
113,  114 
the  question  is  not  one  of  title,  1 14 
not  aflfected  by  the  Statute  of  Limitations,  230 
when,  are  payable  for  allotment  under  inclosure  act,  273 
where  a  deed  of  severance  of,  will  be  presumed,  42d — 431 
where  a  grant  of,  will  be  presumed,  431 
TITLE.    See  Abstract.    Counsel. 

in  an  action  to  recover  deposit  when  no  new  objection  can  be 

taken,  54 
of  the  general  nature  of  the,  which  must  be  produced,  66 
a  person  who  enters  into  contract  to  ,8ell,  &c.  virtually  stipulates 

to  make  a  good,  66 
the  same,  required  on  a  mortage  as  on  a  purchase,  ib. 
purchaser  will  not  be  compelled  to  take  a  doubtful  or  equitable,  55, 6% 
must  be  free  from  suspicion,  6% 

case  will  not  be  directed  as  to,  without  purchaser's  consent,  ib. 
court  of  equity  will  not  decide  whether,  is  good  or  bad,  but  simply 

whether  it  be  marketable,  ib. 
but  a  court  of  law  holds  eveiy  title  marketable  which  is  not  proved 
to  be  bad,  ib. 
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if  a  party  sells  an  estate  without  hayings  bat»  after  acdon  brought, 

obtains  it,  whether  this  will  be  sufficient  at  law,  57 
in  equity,  if  a  vendor  can  perfect  his,  before  the  Master's  report,  or 

before  the  hearing  of  further  directions,  it  wiU  be  sufficient,  ib. 
but  where,  is  not  clear  before  filing  the  bill,  costs  will  not  be  given, 

except  in  particular  cases,  67,  58 
when  the  concurrence  of  a  stranger  is  necessary,  and  he  is  not 

bound  to  join,  is  not  perfect,  58, 59,  60 
distinction  between  questions  of,  and  questions  of  conveyance,  58,  59 
what  now  considered  questions  of,  59 
and  what  questions  of  conveyance,  ib, 

where  vendor  has  no  right  to  call  on  necessary  party  to  join, 
it  is  an  objection  to,  ib. 
Master  must  report  that,  is  bad  or  good,  and  nothing  further,  60 
course  which  is  pursued  on  reference  to  the  Master  as  to,  ib, 
what  certainty  required  in,  ib. 
mere  possibilities  that  the  title  may  be  disturbed,  will  not  affict  a, 

ib.  442 
but  if  a  claim  remain  unsatisfied,  the  improbability  of  its  being 

enforced  will  not  render  the,  valid,  60, 61 
act  of  bankruptcy  will  be  an  objection  to,  61 
when  the  institution  of  a  suit  will  not  be  an  objection  to,  ib. 
where,  cannot  be  perfected  without  private  act,  vendor  must  bear  the 

expense,  ib. 
right  to  good,  when  not  waived  by  taking  possess&m,  61,  62 
purchaser  who  has  not  been  in  possession,  is  bound  to  pay  interest 

on  his  purchase-money,  from  the  time  when  the  title  is  shown, 

62 
where  two  lots  are  purchased,  although  the  title  to  one  prove  bad, 

the  other  cannot  be  refused,  62 
where,  is  submitted  to  the  opinion  of  the  court,  purchaser  bound  by 

that  opinion,  62,  63 
purchaser  cannot  be  compelled  to  take,  which  commences  earlier 

than  sixty  years,  64 

in  particular  cases  an  earlier,  must  be  shown,  61 — 69 
where,  depends  on  recovery-deed,  non-production  of  earlier,  will  not 

make,  invalid,  61 
when  document  is  discovered  after  acceptance  of,  what  course  is 

adopted,  67 
may  be  clearly  defective,  if  it  only  extend  back  sixty  years,  ib. 
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TlTLEf^antinued. 

where,  is  later  than  sixty  years,  when  it  will  be  deemed  satis- 
factory, 68,  69 
where  defect  occurs  in  title  prior  to  the  sixty  years,  wbedier  pur- 
chaser will  be  compelled  to  accept  title,  69 
under  tenants  in  lee,  70 

in  tail,  71— 74 
for  life,  74, 76 
pur  auUr  w,  75—78 
remainder  men  and  reversioners,  79,  80 
cross-remainder  men,  80 
if  remainders  or  reversions  are  expectant  on  long  lease,  what,  must 

be  shown,  79 
under  copyholders,  83 — 89 

customary  freeholders,  89 — ^91 
under  enfranchiaed  copyholders,  91,  92 
how  usual  to  investigate,  91 
where  lord  pu]>chafles  enfranchised  copyholds,  how  should 

be  investigated,  91 
wheite  tenant  obtains  release  of  rent  from  lord,  what  title 
must  be  demanded,  92 
of  lands  in  ancient  demesne,  ib. 

what  title  most  be  demanded,  92,  93 
of  leaseholds,  96—103 

what  should  be  attended  to  in  examination  of^  96,  96 

where,  will  be  defective,  97  ' 

where  original  lessor's  assent  is  necesssaiy,  who  must  procure 

it,  97 
where  will  be  defective,  even  with  indemnity,  97,  98 
where  title  to  can  be  required,  98 
difficulty  respecting  title  to,  renewable,  100,  101 
of  terms  of  sixty  years  in  gross,  103---106 

where,  to  term  of  years  will  not  be  invalidated  by  loss  of 

deeds,  104 
when  title  to  leaseholds  may  be  accepted,  although  mesne 
assignments  have  been  lost,  104 
of  attendant  terms,  106^109 

tenants  from  year  to  year,  109 
under  tenants  by  statute  merchant,  109, 110 
of  incorporeal  hereditaments.  111 
advowaons.  111,  112 
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TITLE continued. 

of  tithes,  112 

lights  of  common,  114 

way,  115 
franchises,  116 
what  sufficient  evidence  of,  to  feiry,  1 18 
to  alluvial  soil,  how  gained,  118,  119 
of  offices,  119—121 
annuities,  121,  122 
personalty,  123 

of  l^acies,  policies,  and  other  choiei  in  acium,  124^129 
stock  in  the  public  funds,  129 — 132 
shares  in  companies,  132,  133 
next  presentations,  133,  134 
ships,  134—144 
literary  property,  144 
goods,  146 
goodwills,  147 
tenants  by  entireties,  148 
joint  tenants,  150 — 152 
coparceners,  152, 153 
tenants  in  common,  153 
partners,  155 
trustees,  159—170 
executors,  170 — 174 
guardians,  174 — 176 
asngnees  of  bankrupt,  177 — 180 
bankrupt,  180—182 
assdgnees  of  insolvents,  182 — 187 
lay  corporations,  188—190 
ecclesiastical  corporations,  190 
persons,  191—193 
under  wills,  194—198 
descents,  199—202 
decrees,  202—206 
equitable,  206—208 
exchange,  208,  209 
powers,  209—217 
£068,218—221 
reecimies,  221 — ^224 
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TLlTLE'-continued. 

under  disseism,  224 — 226 
warranty,  227 
estoppel,  ib, 

statutes  of  limitation/22d— 231 
prescription,  231, 232 
in&nts,  233—240 
married  women,  240 — ^252 
idiots,  lunatics,  and  persons  of  unsound  mind,  252 
felons  and  traitors,  261 
aliens  and  denizens,  263 
Roman  Catholics,  266 
bastardy,  261 
churchwardens,  267 

allotments  under  inclosure  acts,  268 — ^274 
on  exchanges  under  inclosure  acts,  274 — ^276 
encroachments  on  waste  lands,  276 — 281 
of  conditional  estates,  282 
contingent  estates,  283 
lands  derived  from  the  crown,  287  * 
manors,  294 

rectories  and  chapels,  295 
pews  and  vaults,  296—300 
slaves  and  colonial  property,  300 — 304 
equities  of  redemption,  304 — 305 
evidence  of,  where  lease  is,  199,  200 
where  documents  relating  to,  are  frequently  found,  200 
where  evidence  of  is  deficient,  purchaser  will  not  be  compelled  to 

accept,  356 
what  evidence  of,  379 

where  purchaser  will  be  compelled  to  accept,  depending  on  pre-  ; 

sumption,  416  I 

presumption  of,  540  i 

TITLE  DEEDS, 

formerly  were  delivered  to  purchaser  instead  of  abstract,  2 

but  purchaser  cannot  now  be  forced  to  talLe  them,'t(. 

it  should  be  shown  what,  are  in  the  possession  of  vendor,  and 

what  not,  5 
whether  title  can  be  taken  where  there  are  no,  104,  105.  199 
where,  cannot  be  produced,  what  sh<»uld  be  demanded,  199 
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TITLE  DEEDS— continued. 

how  searches  for,  may  be  assisted,  200 
loss  or  non-existence  of,  where  a  defect  in  title,  328,  329 
TOLLS, 

when  grant  of,  will  be  presumed,  424,  445 
TRAITOR, 

title  under,  261 

where,  may  dispose  of  his  goods,  262 

lands,  ib, 
TRUST, 

declaration  of,  should  be  foUy  abstracted,  14 
where  the  purchaser  must  see  to  the  application  of  purchase  money, 
should  be  fully  abstracted,  15 
but  not  if  he  be  exempted  therefix>m,  ib. 
in  abstracting,  what  should  be  shown,  ib. 
where  abstract  of  title  commences  with  the  execution  of,  prior 

title  must  be  produced,  66 
where  the  purchase  of,  property  is  a  defect  in  abstracts  of  title, 

a33-.337 
breach  of,  a  defect  in  abstract,  341 

where  barred  by  lapse  of  time,  342 
TRUSTEES, 

to  preserve  contingent  remainders,  limitation  to,  should  be  confined 
to  estate  of  prior  tenant  for  life,  13 
this  should  be  shown  in  abstract,  t^. 
construction  of  limitation  in  will  to,  must  depend  on  intention 

of  testator,  ib. 
in  deeds,  the  question  of  intention  cannot  be  raised,  13, 14 
when  powers  to  appoint  new,  should  be  fully  abstracted,  17 
where  legal  fee  is  outstanding,  long  since  vested  in,  and  the  ab- 
stract does  not  Bhow  in  whom  it  is  vested,  this  b  an  objection  to 
the  title,  60 
devise  to,  where  a  chattel  interest,  94,  95 
may  insure  ibr  the  benefit  of  cestui  que  trust,  129 
titles  under,  159 

for  sale,  159 
should  all  join  in  sale,  ib, 
if  once  accept  trust,  they  cannot  afterwards  decline  the  trust, 

ib.  160 
what  is  an  acceptance  of  trust  by,  160  ^  ^ 

how  they  may  be  changed,  ib. 
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TRUSTEEa-HfOfUinued. 

when>  should  disclaini,  ib. 

whether  disclaimer  will  vest  the  estate  in  the  other,  t6.  161 

how  disclaimer  may  be  made,  161, 162 

when,  will  be  coxuddered  to  have  accqrted  the  estate,  ib, 

estate  does  not  pass  to  their  assignees,  if  bankmpt,  ib. 

but  assignees  may  be  ordered  to  convey  it,  ib. 
for  sale,  most  give  notice  to  all  parties,  162 
purchaser  from,  with  notice,  will  take  subject  to  the  trust,  ib, 
cannot  arbitrarily  postpone  sale,  162,  163 
who  must  execute  a  power  of  sale  vested  in,  163 
where  non-execution  of  conveyance  by,  will  be  no  obfeetioB  to 

title,  164 
statutory  provisions  relating  to,  164 — 167 

what  trusts  are  included,  166 

how  costs  under,  shall  be  paid^  167, 168 
how  bound  by  acts  of  cestui  que  irusi,  168 
may  sell  without  assent  of  owner,  where,  ib. 
for  charities,  168  I 

may  grant  leases  of  what  kind,  ib, 

statutory  provisions  relating  to,,  169 
what  powers,  will  have,  174 
when  nominal  purchaser  will  be  considered  as  a  trustee,  for  the 

real  purchaser,  205,  206 
infant,  how  they  must  convey  trust  property,  235,236 
purchase  by,  of  trust  property,  where  a  defect  in  tide,  333 — 337 
where  land  is  given  to,  in  trust  to  convey  at  a  specified  time,  where 

conveyance  will  be  presumed,  43d--4d0 
where  a  reconveyance  would  amount  to  a  breach  of  trust,  it  will  not  | 

be  presumed,  450  \ 

disseisin  of,  may  sometimes  be  presumed,  451  / 

presumption  of  waiver  between,  and  cestui  que  trust.  528, 529 


u. 


UNDERLEASE, 

difierence  between  assignment  and,  102,  3 


INDEX. 

UNSTAMPED 

instrument  where  admissible  in  eridence^  64d-*-645 
USES, 

declaration  of,  must  be  carefully  abstracted,  12 

usual    to    give    the    effect    of    the    limitation,    where    this    is 

proper,  ib. 
in  abstracting  title  depending  on  a  power,  where  the  uses  in  de&ult 

of  appointment  should  be  given,  ib. 
words  of  modification  should  be  abstracted,  14 
where    all    the    limitations    should    be    abstracted,    and    where 
not,  ib. 


V. 


VAULT, 

who  may  grant,  298, 299 
when  it  may  be  presoribed  for,  300 
VENDOR.    See  Purchaser. 
what  abstract,  must  produce,  5 
when,  decidedly  misrepresents  the  state  of  the  title,  the  conveyance 

may  be  set  aside,  and  the  purchase  money  recovered,  although 

no  interruption  has  been  threatened,  35 
if,  before  conveyance  to  himself,  sells  by  auction,  and  engages,  to 

make  a  good  title  by  a  certain  day,  and  fails,  what  the  conse- 
quence is,  36, 37 
must  pay  expenses  of  journey  to  examine  tide  deeds,  37, 38, 39 
must  procure  assent  of  third  person,  if  his  assent  be  necessary  to 

the  sale,  38 
where,  is  suspected  to  have  undisclosed  information,  what  course 

should  be  pursued,  41 
if  title  turns  out  defective,  the  expenses  must  be  borne  by,  42 
must  furnish  an  unexceptionable  title,  57 

but  if  he  can  perfect  it  before  Master's  report,  or  hearing  of 

further  directions,  it  will  be  sufficient,  57 
but  he  must  pay  the  costs,  except  in  certain  cases,  57, 58 
where  necessary  party  is  not  under  the  control  of,  title  will  be 

bad,  69 


INDEX. 

VENDOR— cofi^tiMi. 

muBt  pay  expenses  of  conveyaoces  when,  and  of  private  act,  61 
cannot  compel  specific  performance  of  contract  for  leaseholds,  with- 
out fumishiug  abstract,  98 — 100 
if,  cannot  make  a  good  tide  to  leaseholds,  when  contract  may  be 

rescinded,  100 
expense  of  taking  out  limited  administiafion  to  a  term,  must  be 

borne  by,  106 
of  personal  chattels,  what  presomed  as  to,  123 
where,  need  not  tender  a  conveyance  to  purchaser,  134 
has  no  lien  for  his  purchase-money  on  a  ship,  142 
where,  is  likely  to  become  bankrupt,   what  search  shoold   be 

made,  182 
where,  must  prove  a  will  against  an  heir  at  law,  197, 198 
when  vendor  dies,  having  contracted  to  sell  the  land,  where  convey- 
ance may  be  compelled,  205, 206 
where  lien  of,  will  be  presumed  to  be  satisfied,  d03, 504 


w. 


WAIVER, 

where  entry  into  possession  by  a  purchaser  will  be  deemed  a,  of 

right  to  a  good  title,  61, 62 
presumption  o(  of  forfeiture,  506 — 508 

of  rights  and  privileges,  508—51 1 
equitable  claims  by  next  of  kin,  511 
equitable  claims  by  creditors  and  legatees,  516— -524 
equitable  claims  under  settlements,  524-— <528 
between  trustee  and  cestui  que  trust,  528, 529 
of  equity  of  redemption,  530, 531 
general  rules  as  to,  531,532 
WARRANTY, 

arises  on  partition  by  coparceners,  152,  153 
on  exchanges  where  it  will  arise,  208 
where  it  will  not  arise,  209 
titles  under,  227 

not  strictly  marketable,  1 6. 


INDEX. 

WARREN, 

what  are  birds  of,  lit 

rarely  forms  the  subject  of  a  separate  abstract,  U>. 

may  be  leased  without  deed,  ib. 
WATER, 

flowiDg,  cannot  be  conveyed,  122 

right  of,  when  grant  of  will  be  prQsamed,  425, 426.  444 
WAYS, 

of  two  kinds,  115 

highways,  what,  ib, 
private  ways,  what,  ib. 

in  grants  of,  what  should  be  attended  to,  1 15, 1 16 

what  grantors  of,  may  do,  1 16 

what  grant  of  horseway  will  extend  to,  ib. 

carriage  way  will  extend  to,  ib. 

particular  attention  necessary  in  taking  grant  of,  ib. 

where  grant  of,  will  be  presumed,  423, 443, 444 

distinction  between  private  and  public,  444 
WILLS.    See  Executor.  Inclosdre  Act.  Probate. 

should  be  abstracted,  3 

what  parts,  and  how  they  should  be  abstracted,  22 — 25 

what  facts  should  accompany  the  abstract,  23—25 

revocation  of,  should  be  mentioned  in  abstract,  23 

must  be  seen  to  have  been  properly  signed,  &c.  40, 41 
and  registered,  ib. 

inquiry  should  be  made  for,  of  persons  who  have  died  seised  in 
fee,  45 

what,  is  necessary  to  pass,  106 

when,  may  be  proved,  173 

when  evidence,  ib. 

who  may  alien  by,  194 

who  cannot  make,  ib,  195 

in  titles  derived  under,  what  the  attention  should  be  directed  to,  ib. 

where  surrender  must  be  made  to  the  use  of  a,  195, 196 

where  unsurrendered  copyholds  will  pass  by,  196 

of  stock,  how  to  be  attested,  197 

of  personal  estate,  jurisdiction  over,  ib. 

of  land,  jurisdiction  over,  ib.  \ 

where,  should  be  proved  against  heir,  198  | 

if,  were  executed,  vendor  must  produce,  ib. 

* 

s  s 


INDEX. 

WILLS — etnUinued. 

purchaser  cannot  be  forced  to  take  a  title  under  a  doubtful,  ib. 
what  is  evidence  of,  360  \  * 

when  evidence,  361 

exemplifications  of,  ore  not  evidence,  ib. 
thirty  years  old  prove  themselves,  362 

where,  are   to  be  proved  against  heir  at  law,  what    neeeasaiy, 
363,  363 
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An  INDEX  to  all  the  reported  CASES,  STATUTES,  and 

GENERAL  ORDERS,  in  or  relatiog  to  the  Principles,  Pleading,  and  Practice 
of  EQUITY  and  BANKRUPTCY,  in  the  several  CourU  of  Equity  in  England 
and  Ireland,  the  Privy  Coandl,  and  tlie  House  of  Lords,  from  the  earliest 
Period  down  to  the  year  1831.  By  Edward  CiinTY,  Esq.  of  Lincoln's  InOi 
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The  PRACTICE  of  CONVEYANCING,  comprising  every 

usual  Deed,  Agreements,  Bonds,  Wills,  ftc.  analytically  and  synthetically  arranged. 
By  James  Stewart,  Esq.  Barrister  at  I^w.  Two  vols,  royal  Svo.  price  21,  2», 
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SUGDEN'S  ACTS.     The  Acts  relating  to  the  Administration 

of  Law  in  Courts  of  Equity,  passed  in  the  Session  11  Geo.  IV.  and  I  Wm  IV. : — 
1.  For  fkcilitatiog  the  Payment  of  Debts  out  of  Real  Estates.  2.  Respecting  Con- 
Teyances  and  Transfers  of  Estates,  and  Funds  vested  in  Trustees  and  Mort- 
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Lunatics,  and  Persons  of  unsound  Mind.  4.  Relating  to  illusory  Appointments. 
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Inn,  Em|.  Barrister  at  Law.    In  12mo.  price  5#.  boards. 

FORMS  of  DECREES  in  EQUITY,  and  of  Orders  con- 
nected with  them,  with  Practical  Notes,  ftc.  By  Henry  Wilhot  Seton,  of 
Lincoln's  Inn,  Esq.  Barrister  at  Law.     In  one  vol.  royal  Svo.  price  1/.  U,  boards. 

The  PRACTICE  of  the  HIGH  COURT  of  CHANCERY  ; 

to  which  is  added,  a  Collection  of  the  Forms  of  Pleadings  and  of  Proceedings 
in  that  Court.  Third  Edition,  with  very  considerable  Additions.  By  Jobn 
Nbwland,  of  the  Inner  Temple,  Esq.  Barrister  at  Law.  In  two  toIs.  Syo.  price 
1/.  I0«.  boards. 

A  COMMENTARY  on  the  TENURES  of  LITTLETON, 

written  Prior  to  the  publication  of  Coke  upon  Littleton.  Edited  from  a  Copy 
in  the  Harleian  Collection  of  Manuscripts.  By  Hbnrt  Cart,  of  Lincoln's  Inn, 
Esq.  Barrister  at  Law.    In  royal  Svo.  price  W.  lOf.  boards. 
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COKE  upon  LITTLETON.     A  new  and  valuable  Edition, 

adapted  to  the  present  Day.  By  Thomas-  Coventrt,  Esq,  Barrister  at  Law. 
In  one  vol.  royal  Svo.  price  1^  J  #.  boards. 

A    TREATISE   on    PURCHASE.DEEDS.    consisting   of 

brief  and  Familiar  Essays  on  the  various  Assurances  by  which  Freehold  Property 
is  transferred,  and  of  Precedents,  copiously  illustrated  by  Theoretical  and  Practical 
Annotations.  By  Wiluam  Floybr  Cornbb,  Esq.  of  the  Inner  Temple,  Barrister 
at  Law.    In  Svo.  price  12«.  boards. 


Law  Books  Just  published  b^  Saunobes  and  Benning. 
The  CONVEYANCER'S  MANUAL,  being  a  concise  and 

familiar  Expos! tioo  of  the  ▼arious  Anuranoes  and  Modes  of  transferriiig  and 
charging  Property  now  in  Practice.  Comprehending,  1.  Deeds.  2.  Settlements. 
3.  Wills.  4.  Copyholds.  5.  Mortgages.  6.  Leases.  7.  Purchase  -  Deeds. 
8.  Assignments.  9.  Deed  of  Partition.  10.  Fines  and  Recoveries.  11.  Partner- 
ship Articles.  12.  Re-Conveyances.  13.  Appointment  of  a  Receiver.  14.  Estate 
Bills.  15.  Qrant  of  Rent  Charges  and  Annuities.  16.  Appointment  of  New 
Trustees.  17.  Composition  Deeds,  &c.  By  S.  Atumson,  Esq.  Barrister  at  Law. 
In  One  Volume,  8vo.  price  '1 2#.  boards. 

A  PRACTICAL  TREATISE  on  the  LAW  of  COVE- 
NANTS. By  Thomas  Plati*,  Esq.  of  Lincoln's  Inn,  Barrister  at  Iaw.  In  royal 
8vo.  price  W.  6s.  boards. 
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Honourable  Robert  Uenlky  Bden,  Barrister  at  Law.    In  royal  8vo.  prioe  li.  1«. 
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altered  by  the  recent  Statutes  for  the  Consolidation  and  Improvement  of  it.  By 
Edward  E.  Dbaoon,  Esq.  of  the  Inner  Temple,  Iteirrister  at  Law.  In  3  large  vols. 
8vo.  price  2/.  15b.  boards. 

*•*  This  Work  is  alphabetically  arranged,  and  comprises  the  whole  of  the 
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of  Hilary  Term  1831.  together  with  a  notice  of  some  points  decided  by  the  Judges 
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in  its  Plan  and  Arrangement,  to  the  use  of  the  County  Magistrate  and  Private 
Oentleman,  as  well  as  to  that  of  the  Members  of  the  Legal  Profosion. 

PARISH  LAW ;   being  a  Digest  of  the  LAW  relating  to 

PARISHES,  CHURCHES,  and  CHAPELS  ~  Parish  Registers— Ministers  of 
Churches  and  Chapel»— Vestries  and  Parish-  Meetings— Churchwardens,  Parish 
Clerks,  Sextons,  and  Beadles— DissenteT»—Highwayft*-Farish  wad  County  Rates— 
Watching  and  Lighting  Parishes-r-Weights  and  Measures  Disorderly  Houses — 
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and  Removal  of  the  Poor.  By  JoiON  Steba,  Esq.  Barris^  at  Law.  lu  8vo.  price 
W.  1#.  boards. 
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A  TREATISE  on  the  PRINCIPLES  and  PRACTICE  of 

the  ACTION  of  EJECTMENT,  and  the  resulting  Action  for  Mesne  Profits.  The 
Third  Edition,  with  considerable  Additions.  1^  John  'Adams,  Serjeant  at  Law. 
In  royal  8?o.  price  18#.  boards. 

The  LAW  of  ATTORNIES,  with    Practical  Directions  in 

Actions,  and  Proceedings  by  and  against  them,  and  for  the  Tazaik>n  and  Recovery 
of  Costs;  also  the  Law  op  Cobtb  at  Common  Law,  In  Equity,  in  Bankruptcgr,  and 
in  Criminal  Proceedings  and  Penal  Actions.  By  John  Mebsifivld,  Esq,  Barrister 
at  Law.    In  8vo.  price  21s.  boards. 

A  GENERAL  TREATISE  on  STATUTES,  the  Practice 

of  P&rliament,  and  the  Method  of  passing  Bills  of  every  kind;  embracing  the 
Sessional  Forms  and  regular  Routine  of  Business ;  instruotioni  for  the  preparing 
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